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ORGANIZATION  OF  SUPREME  COURT. 


[Constitution,  article  VI,  section  2.] 
Sec.  2.  The  Supreme  Court  shall  consist  of  a  chief  justice 
and  six  associate  justices.  The  Court  may  sit  in  departments 
and  in  Bank^  and  shall  always  be  open  for  the  transaction  of 
business.  There  shall  be  two  departments,  denominated,  re- 
spectively, Department  One  and  Department  Two.  The  chief 
justice  shall  assign  three  of  the  associate  justices  to  each  de- 
partment, and  such  assignment  may  be  changed  by  him  from 
time  to  time.  The  associate  justices  shall  be  competent  to  sU 
in  either  department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief  jus- 
tice. Each  of  the  departments  shall  have  the  power  to  hear 
and  determine  causes,  and  all  questions  arising  therein,  sub- 
ject to  the  provisions  Jiereinafter  contained  in  relation  to  the 
Court  in  Bank.  The  presence  of  three  justices  shall  be  neces- 
sary to  transact  any  business  in  either  of  the  departments,  ex- 
cept such  as  may  be  done  at  chambers,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  pronounce  a  judgment. 
Tlie  chief  justice  shall  apportion  the  business  to  the  depart- 
ments, and  may,  in  his  discretion,  order  any  cause  pending 
before  the  Court  to  be  heard  and  decided  by  the  Court  in 
Bank.  The  order  may  be  made  before  or  after  judgment  pro- 
nounced by  a  department;  but  where  a  cause  has  been  al- 
lotted to  one  of  the  departments,  and  a  judgment  pronounced 
thereon,  the  order  must  be  made  within  thirty  days  after 
such  judgment,  and  concurred  in  by  two  associate  justices, 
and  if  so  made  it  shall  have  the  effect  to  vacate  and  set  aside 
the  judgment.  Any  four  justices  may,  either  before  or  after 
judgment  by  a  department,  order  a  case  to  be  heard  in  Bank. 
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If  the  order  be  not  made  within  the  time  above  limited,  the 
judgment  shall  be  final.  No  judgment  by  a  department  shall 
become  final  until  the  expiration  of  the  period  of  thirty  days 
aforesaid,  unless  approved  by  the  chief  justice,  in  writing, 
with  the  concurrence  of  two  associate  justices.  The  chief 
justice  may  convene  the  Court  in  Bank  at  any  time,  and  shall 
be  the  presiding  justice  of  the  court  when  so  convened.  The 
concurrence  of  four  justices  present  at  the  argument  shall 
be  necessary  to  pronounce  a  judgment  in  Bank;  but  if  four 
justices,  so  present,  do  not  concur  in  a  judgment,  then  all  the 
justices  qualified  to  sit  in  the  cause  shall  hear  the  argument ; 
but  to  render  a  judgment,  a  concurrence  of  four  judges  shall 
be  necessary.  In  the  determination  of  causes,  all  decisions  of 
the  Court  in  Bank  or  in  departments  shall  be  given  in  writ- 
ing, and  the  grounds  of  the  decision  shall  be  stated.  Tlie 
chief  justice  may  sit  in  either  department,  and  shall  preside 
when  so  sitting,  but  the  justices  assigned  to  each  department 
shall  select  one  of  their  number  as  presiding  justice.  In  case 
of  the  absence  of  the  chief  justice  from  the  place  at  which  the 
Court  is  held,  or  his  inability  to  act,*  the  associate  justices 
shall  select  one  of  their  own  number  to  perform  the  duties 
and  exercise  the  powers  of  the  chief  justice  during  such  abi 
sence  or  inability  to  act. 


SUPREME  COURT  COMMISSIONERS. 


[Statutes  1903,  page  178.1 
Section  1.  The  Supreme  Court  of  the  State  of  California 
shall,  immediately  upon  the  expiration  of  the  term  of  oflSce 
of  the  present  Supreme  Court  Commissioners,  appoint  five 
persons  of  legal  learning:  and  personal  worth  as  Commission- 
ers of  said  Court.  It  shall  be  the  duty  of  said  Commission- 
ers, under  such  rules  and  regulations  as  said  Court  may  adopt, 
to  assist  in  the  performance  of  its  duties,  and  in  the  dis- 
position of  the  numerous  causes  now  pending  in  said  Court 
undetermined.  The  said  Commissioners  shall  hold  oflSce  for 
the  term  of  two  years  frpm  and  after  their  appointment,  dur- 
ing which  time  they  shall  not  engage  in  the  practice  of  the 
law.  They  shall  each  receive  a  salary  equal  to  the  salary  of  a 
Judge  of  said  Court,  payable  at  the  same  time  and  in  the  same 
manner.  Before  entering  upon  the  discharge  of  their  duties, 
they  shall  each  take  an  oath  to  support  the  Constitution  of 
the  United  States  and  the  Constitution  of  the  State  of  Cali- 
fornia, and  to  faithfully  discharge  the  duties  of  the  oflSee  of 
Commissioner  of  the  Supreme  Court  to  the  best  of  their  abil- 
ity. The  said  Court  shall  have  power  to  remove  any  and  all 
members  of  said  Commission  at  any  time,  by  an  order  entered 
on  the  minutes  of  said  Court,  and  all  vacancies  in  said  Com- 
mission shall  be  filled  in  like  manner. 
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[S.  T.  No.  4031.    Department  Two.— January  18,  1905.] 

COUNTY     OP     MARIPOSA,      Respondent,    v.    M.     C 
KNOWLES,  Appellant. 

BxiNENT  Domain — ^Private  Boad — Sufficiency  of  Bond— Eeastjri— 
Becitals  of  Petition. — In  an  action  to  condemn  a  right  of  way 
for  a  private  road,  the  bond  accompanying  the  petition  is  not  ren- 
dered insufSeient  because  the  words  ''jointly  and  severally"  were 
erased  therefrom,  the  legal  effect  being  the  same  where  the 
principal  and  each  of  the  sureties  are  bound  in  the  same  sum;  nor 
is  the  bond  objectionable  because  in  its  recitals  the  petition  is  in- 
accurately referred  to  as  describing  the  land  as  that  of  the  defend- 
ant, whereas  it  also  included  the  land  of  the  petitioner,  the  identity 
of  the  petition  referred  to  being  sufficiently  clear. 

Id. — ^Deposit  of  Money  Awabded — Construction  of  Code. — ^Where  the 
damages  awarded  by  the  viewers  were  deposited  in  the  treasury 
by  the  petitioner  as  a  party  interested  in  the  private  road,  under 
the  proviso  in  section  2689  of  the  Political  Code,  and  it  was  kept 
separate  from  the  county  moneys,  it  is  all  that  was  required.  The 
provisions  requiring  the  damages  to  be  set  apart  in  the  treasury  out 
of  the  proper  fund  applies  only  to  county  moneys,  and  not  to 
moneys  paid  by  a  private  party  under  the  proviso;  and  the  pro- 
visions of  section  4145  of  the  Political  Code  relating  to  auditor's 
certificate  have  no  application  to  such  money. 

APPEAL  from  an  order  of  the  Superior  Court  of  Mari- 
posa County  denying  a  new  trial.    J.  J.  Trabucco,  Judge. 

The  facts  are  stated  in  the  opinion. 

John  A.  Wall,  for  Appellant. 

J.  A.  Adair,  District  Attorney,  for  Respondent. 
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SMITH,  C. — This  is  a  proceeding  to  condemn  a  right  of 
way  for  a  private  road  over  the  land  of  the  defendant.  The 
plaintiff  had  judgment;  and  the  appeal  is  by  the  defendant 
from  an  order  denying  his  motion  for  a  new  trial.  From  the 
findings  it  appears  that  all  ttie  proceedings  before  the  board 
of  supervisors  were  regular.  But  the  finding  as  to  the  bond 
to  accompany  the  petition  required  by  sections  2682  and  2683 
of  the  Political  Code  is  attacked  as  not  justified  by  the  evi- 
dence ;  as  is  also  the  finding  as  to  tiie  deposit  in  the  treasury 
of  the  twenty-five  dollars  allowed  as  damages  by  the  viewers 
— as  required  by  the  proviso  in  section  2689  of  the  same  code. 

As  to  the  bond,  the  objections  are:  **That  the  bond  is  joint, 
and  no  liability  is  fixed  on  the  principal,"  and,  consequently, 
none  on  the  sureties ;  and  that  in  the  recitals  of  the  bond  the 
petition  is  inaccurately  referred  to  as  praying  for  a  road 
''over  the  land  of"  defendant  But  as  to  the  latter  point,  the 
description  given  is  none  the  less  accurate,  because  the  road 
was  also  over  the  land  of  Helm — who  was  one  of  the  petition- 
ers; nor — provided  the  identity  of  the  petition  referred  to 
remain  sufficiently  clear — ^would  a  mistake  in  the  recitals  in 
the  bond  affect  its  validity.  Nor — assuming  for  the  purpose 
of  the  decision  that,  under  the  provisions  of  section  2690  of 
the  Political  Code,  objections  to  the  bond  can  be  considered — 
is  the  other  objection  more  tenable.  By  the  terms  of  the  bond 
the  principal  and  each  of  the  sureties  are  bound  in  the  sum  of 
one  hundred  dollars,  and  the  bond  is  therefore  botii  joint  and 
several  for  that  amount.  Nor  would  the  effect  of  the 
bond  have  been  altered  had  the  words  erased  from  the  penal 
clause — ^which  purport  to  bind  the  parties  "jointly  and  sev- 
erally"— ^been  suffered  to  remain. 

The  objection  to  the  finding  as  to  the  deposit  of  the  twenty- 
five  dollars  damages  is  also  untenable.  It  is  not  disputed  that 
this  amount  was  deposited  in  the  treasury  by  Helm,  as  a 
party  interested  in  the  road,  under  the  proviso  in  section  2689 
of  the  Political  Code  cited,  or  that  it  was  kept  separate  from 
the  county  moneys;  which  was  all  that  was  required.  The 
provisions  of  the  section  requiring  the  damages  "to  be  set 
apart  in  the  treasury  out  of  the  proper  fund"  applies  only 
to  the  county  moneys,  and  not  to  moneys  paid  by  a  private 
party  under  the  proviso.  Nor  have  the  provisions  of  section 
4145  of  the  Political  Code,  relating  to  auditor's  oertifioate, 
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any  application  to  such  moneys.    (Heppe  v.  Johnson,  73  Cal. 
265.) 
I  advise  that  the  order  appealed  from  be  affirmed. 

Qray,  C,  and  Cooper,  C.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[8.  P.  No.  8046.    Department  Two.— January  !•,  1S05.] 

D.  G.  KENT  et  al.,  Respondents,  v.  W.  M.  WILLIAMS  et 
al.,  Defendants;  SAN  FRANCISCO  SAVINGS  UNION, 
Appellant. 

FV>RECLOsuia  or  Mortoaok— Lands  in  Ditferemt  Oountos— Masshal- 
iNo  OF  Liens — Decision  upon  Former  Appeal. — ^Where  the  record 
npon  the  present  appeal  from  a  decree  foreclosing  a  mortgage  upon 
lands  situated  in  different  counties  shows  the  same  state  of  facts 
as  appeared  upon  a  former  appeal  as  to  the  rights  of  the  parties  as 
to  the  marshaling  of  liens,  and  the  prior  sale  of  a  parcel  of 
land  in  another  county  before  selling  the  land  in  the  county  of 
the  Tenue,  upon  which  such  prior  sale  was  adjudged,  the  trial 
court  did  not  err  in  carrying  out  by  its  judgment  the  principles 
determined  upon  the  former  appeal. 

Id. — Effect  of  Order  Granting  New  Trial — Notice  op  Motion  to 
Mortgagor — Presumption  of  Jurisdiction. — An  order  granting  a 
new  trial  of  the  action  upon  motion  of  a  subsequent  lienholder  is 
to  be  construed  according  to  its  terms,  and  has  the  effect  to 
set  aside  the  judgment  rendered  in  the  action  and  place  the  parties 
in  the  same  position  which  they  held  before  any  trial  had  been  held. 
including  the  mortgagor,  whether  he  was  or  was  not  served  with 
notice  of  the  motion,  the  judgment  being  of  such  a  character  that 
the  court  could  not  vacate  it  as  between  the  lienholder  and  the 
mortgagee,  and  leave  it  in  force  against  the  mortgagor.  In  sup- 
port of  the  validity  of  the  order,  the  jurisdiction  of  the  court  to 
make  it  must  be  assumed. 

t^, — ^PowKB  OF  OOUBT  TO  CORRECT  EsROR. — Lven  if  the  lienholder  gave 
no  notice  of  the  motion  to  the  mortgagor,  and  only  asked  for  a 
B0W  trial  as  to  the  morigagee,  the  court  was  not  precluded  from 
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grantmg  a  new  trial  of  the  entire  action,  if  the  means  of  eorreei* 
ing  an  error  in  the  marshaling  of  Hens  eonld  not  be  corrected  in 
the  absence  of  the  mortgagor,  and  from  thus  indirectly  setting 
aside  the  erroneous  judgment  as  to  the  mortgagor,  merely  because 
he  had  not  asked  for  it. 
ID^— BeGORD  or  InSTKUHENTS— Nones  to  LlENHOLDIfr— Oohtraoi  10 
SSCUIUB  PUBGHABE  MONBY  OF  LAND — ^DeED  ABSOLUTE  INTENDED  AM 

Mortgage. — ^A  contract  providing  that  a  note  for  the  purchase 
money  of  a  tract  of  land  in  one  county  is  to  be  secured  by  a  deed 
of  land  in  another  county  was  properly  recorded  in  the  book  of 
''Covenants"  of  the  former  county,  and  operated  as  constructive 
notice  of  the  contract  and  of  the  unrecorded  deed  of  lands,  in  which 
the  subsequent  lienholder  was  interested.  The  subsequent  record 
of  the  deed  in  the  book  of  ''Deeds"  gave  constructive  notice  there- 
of, though  it  was  intended  as  a  mortgage.  It  is  only  a  mortgage 
in  form  as  such,  which  is  required  to  be  recorded  In  the  book  of 
"Mortgages." 
Id. — GEBTAiNTt  OF  Desgbiftion^Degbeb— PsBSTTHPTiON. — ^The  Contract 
and  deed  were  sufficiently  certain  in  the  description  of  the  land 
deeded  as  security  if  one  familiar  with  the  property  could 
identify  and  locate  it;  and  where  the  court  l^  its  decree  gave 
definite  descriptions  of  all  the  lands  deeded,  including  those  in 
which  the  subsequent  lienholder  claimed  an  interest,  it  will  be  pre- 
sumed upon  appeal  by  such  lienholder  that  the  court  receiyed 
competent  evidence  from  which  to  ascertain  such  descriptions. 

I^«— JUBISDIOTION  OF  FOBEGLOSUBE — PbOPEBTT  IK  DOTEBENT  OOUNTIES. 

— The  court  in  which  the  land  deeded  as  security  was  situated 
acquired  jurisdiction  to  foreclose  the  security  given  for  the  note 
given  as  purchase  money  for  land  situated  in  another  county  and 
to  order  the  sale  of  such  land.  The  court  in  either  eoonty  would 
have  had  jurisdiction  of  the  foreclosure. 

Id. — JuBisDiOTiON  NOT  Affegtsd  bt  Ebbob. — The  court  having  aeqoifM 
jurisdiction  of  the  action  could  not  lose  it  by  error  committed  in 
the  course  of  the  trial  or  by  an  erroneous  ■  judgment,  which,  after 
ascertaining  the  error,  it  caused  to  be  vacated. 

Id. — Statute  of  Limitations — Amendment  of  Oomplaint. — ^Where  the 
action  was  brought  within  four  years  after  the  maturity  of  the 
note  for  purchase  money  secured  by  the  deed,  it  was  not  barred  by 
the  statute  of  limitations,  and  an  amendment  of  the  complaint  so 
as  to  add  an  additional  prayer  for. sale  of  the  land  purchased,  the 
cause  of  action  for  which  was  set  forth  in  the  original  complaint, 
did  not  introduce  a  new  cause  of  action.  The  court  without  such 
amendment  had  power,  under  section  580  of  the  Code  of  Civil 
Procedure,  thereupon  to  grant  the  relief  prayed  for  in  the  amended 
complaint. 

Id. — ^MoBTOAOEES  not  Estopped — ^Erroneous — Claim  upon  Appeal.— 
The  fact  that  the  mortgagees  upon  a  first  appeal  erroneously 
claimed  that  the  action  was  brought  only  to  foreclose  the  lien  upon 
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the  land  deeded  as  eeearitj  did  not  estop  them  from  afterwards 
claiming,  in  aeeordance  with  the  opinion  of  the  court,  the  right  to 
foreclose  the  lien  upon  both  properties  upon  the  original  complaint. 

lift. — ^Appeal  fboh  Obdkr  Betusino  to  Vacate  Judgment — Bbgord. — 
An  order  refusing  to  vacate  a  prior  order  or  judgment  is  not 
appealable,  unless  there  is  a  record  which  presents  matter  for 
consideration  that  could  not  be  presented  upon  the  appeal  from  the 
original  order  or  judgment. 

iDw — ^Affkal  ntOM  New  Trial  O&der— Motion  upon  Minutes  or  Oouet 
— ^Insutfigisnt  Staoxmsnt — Dismissal. — An  appeal  from  an  order 
denying  a  new  trial  cannot  be  considered  where  the  motion  was 
made  upon  the  minutes  of  the  court,  and  the  statement  is  authenti- 
cated only  by  the  attorneys  and  not  by  the  court,  and  contains  no 
specification  of  error  or  grounds  argued  before  the  court  on  the 
motion,  and  such  appeal  will  be  dismissed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
C!ounty  and  from  an  order  refusing  to  vacate  the  same,  and 
from  an  order  den3dng  a  new  trial.    George  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  C.   Campbell,  for  Appellant. 

John  Reynolds,  for  Respondent 

THE  COURT.— There  have  been  two  appeals  heretofore  in 
the  present  case,  and  the  facts  involved  in  the  controversy  are 
set  forth  in  the  opinions  therein.  {Kent  v.  WiUiams,  114  Cal. 
537 ;  Kent  v.  San  Francisco  Savings  Union,  130  Cal.  401.) 

Upon  the  first  trial  of  the  cause  in  1895  the  superior  court 
rendered  judgment  in  favor  of  the  plaintiffs,  and  afterwards, 
upon  the  motion  of  the  appellant  herein,  granted  a  new  trial, 
which  upon  an  appeal  therefrom  by  the  plaintiffs,  was  affirmed 
by  this  court  upon  the  ground  that,  as  the  plaintiffs  held  a 
lien  for  tiieir  claim  upon  the  Oakland  as  well  as  upon  the 
Fresno  property,  while  the  appellant  herein  held  a  lien  only 
upon  the  Fresno  property,  the  superior  court  should  have 
directed  a  sale  of  the  Oakland  property  before  resorting  to 
the  Fresno  property.  Upon  the  next  trial  of  the  cause,  in 
1897,  the  superior  court  held  that  the  judgment  of  1895  had 
become  final  as  between  the  plaintiffs  and  Williams,  and  that 
it  was  without  jurisdiction  to  change  its  terms  as  against  Wil- 
liams, and  that  by  reason  of  the  former  decision  of  this  court 
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that  the  Preamo  property  could  not  be  sold  until  after  the 
sale  of  the  Oakland  property,  there  could  be  no  judgment  for 
the  foreclosure  of  the  plaintiffs '  lien  upon  either  the  Oakland 
or  the  Fresno  property,  and  therefore  rendered  judgment  that 
the  plaintiffs  take  nothing  by  their  action.  Upon  an  appeal 
by  the  plaintiffs  from  that  judgment  it  was  reversed,  and 
upon  the  next  trial  of  the  cause  the  superior  court  rendered 
judgment  in  favor  of  the  plaintiffs  for  the  amount  of  their 
claim,  and  directing  a  sale  in  satisfaction  thereof,  first,  of  the 
Oakland  property,  and  if  the  proceeds  thereof  are  insufficient 
to  satisfy  their  claim,  then  of  the  Fresno  property.  From 
this  judgment  the  San  Francisco  Savings  Union  has  taken 
the  present  appeal. 

1.  The  main  point  urged  by  the  appellant  in  support  of  its 
appeal  is,  that  as  Williams  took  no  steps  to  set  aside  the  judg- 
ment of  1895,  and  as  the  order  granting  a  new  trial  upon 
that  judgment  was  made  solely  upon  its  motion,  the  judgment 
against  Williams  became  final,  and  there  could  be  no  further 
trial  of  the  case  as  against  him ;  that  as  this  court  held  upon 
the  first  appeal  that  the  plaintiffs  cannot  foreclose  their  lien 
upon  the  Fresno  property  until  the  Oakland  property  ha& 
been  sold,  and  its  proceeds  found  insufficient  to  satisfy  their 
claim,  and  as  the  plaintiffs  omitted  the  Oakland  property  from 
the  judgment  of  1895,  they  have  waived  their  lien  thereon 
and  precluded  themselves  from  obtaining  any  judgment  for 
the  sale  of  that  property,  there  can  be  no  judgment  rendered 
in  the  case  for  any  sale  of  the  Fresno  property  which  will 
affect  the  interest  therein  of  the  appellant. 

This  proposition  of  the  appellant  is,  however,  the  very  point 
upon  which  the  superior  court  rendered  its  judgment  in  1897, 
in  its  favor,  and  which  was  reversed  by  this  court  upon  the 
last  appeal.  In  its  opinion  upon  that  appeal  this  court  said 
(p.  405) :  "The  court  below  held  that  the  original  complaint 
was  not  filed  for  the  purpose  of  foreclosing  the  plaintiffs'  lien 
upon  the  Oakland  property,  and  that  as  the  first  judgment 
had  become  final  as  to  Williams  the  court  did  not  have  th^ 
power  to  make  a  different  decree  and  order  the  Oakland  prop- 
erty sold  first  In  this  we  think  the  court  erred.' ^  Acting 
upoD  this  declaration  applicable  to  the  case  before  it,  the 
supenor  court  rendered  the  judgment  now  appealed  from, 
in  accordance  with  the  principles  therein  stated.    An  exam- 
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ination  of  the  records  in  the  two  appeals  shows  that  the  faetB 
upon  this  point  upon  which  the  rights  of  the  respective  parties 
depend  are  substantially  identical.  It  must  be  held,  therefore, 
that  the  superior  court  did  not  err  in  rendering  its  judgment 
in  accordance  with  the  principles  declared  upon  the  former 
appeal.  (See  Klauber  v.  San  Diego  Street-Car  Co.,  98  CaL 
J05.) 

2.  The  proposition  of  the  appellant  that  the  judgment  of 
1895,  as  between  the  plaintiffs  and  Williams,  was  not  affected 
by  the  order  granting  a  new  trial,  but  became,  and  is  still, 
final  so  far  as  Williams  is  concerned,  is  not  sustained  by  the 
record.  Although  a  recital  and  statement  to  that  effect  is 
made  by  the  court  in  its  findings  of  fact,  it  is  none  the  less  a 
conclusion  of  law,  depending  upon  the  proceedings  which  had 
been  taken  in  the  case,  and  is  refuted  by  these  proceedings  as 
set  forth  in  the  record.  In  its  notice  of  motion  for  a  new 
trial  the  appellant  placed  no  limitation  as  to  the  issues  upon 
which,  or  the  parties  between  whom,  such  motion  would  bt 
made,  but  stated  in  general  terms  that  it  intended  to  move  for 
a  new  trial  **of  the  above-entitled  action";  and  the  order  oi 
the  court  granting  tiie  motion  was  in  like  general  terms  thai 
"the  motion  of  the  defendant  San  Francisco  Savings  Union 
for  a  new  trial  herein  be  and  the  same  is  hereby  granted.'* 
This  order  is  to  be  construed  by  its  terms,  and,  as  it  was  for  a 
new  trial  of  the  action,  its  effect  was  to  vacate  and  set  aside 
the  judgment  theretofore  rendered  in  the  action,  and  place 
the  parties  in  the  position  they  held  before  any  trial  had  been 
had.  Whether  Williams  had  notice  of  the  plaintiffis'  motion, 
or  made  no  appearance  upon  the  hearing  thereof,  or  appeared 
thereto  without  any  notice,  is  not  disclosed  by  the  record,  nor 
is  the  fact  material.  The  judgment  was  of  such  a  charactei: 
that  the  court  could  not,  by  granting  a  new  trial,  vacate  it  as 
between  the  plaintifGs  and  the  appellant  and  leave  it  in  full 
force  in  all  its  terms  as  between  the  plaintiffs  and  Williams , 
but  if  the  scope  df  the  order  is  to  be  limited,  as  contended  by 
tiie  appellant,  its  effect  would  be  to  require  Williams  to  satisfy 
the  judgment  out  of  property  other  than  that  which  he  had 
mortgaged  for  its  security,  and  thus  increase  his  burden  ana 
indirectly  contravene  the  provisions  of  section  726  of  the  Code 
of  Civil  Procedure.  If  Williams  did  not  have  notice  of  the 
appellant's  motion,  and  did  not  appear  at  the  hearing  thereof. 
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the  coart  would  have  been  without  jurisdiction  to  ^ant  the 
motion  (Herriman  v.  Memies,  115  Cal.  16  ;^  United  States  v. 
Crooks,  116  Cal.  43),  and  it  would  have  been  denied;  but  in 
support  of  the  validity  of  the  order  the  jurisdiction  of  the 
court  to  make  it  must  be  assumed.  If,  in  fact,  the  appellant 
gave  no  notice  of  its  motion  to  Williams,  and  only  asked  for 
a  new  trial  as  between  itself  and  the  plaintiffs,  the  court  was 
not  precluded  from  granting  a  aew  trial  of  the  entire  action, 
and  thus  indirectly  setting  aside  the  judgment  as  to  Williams, 
merely  because  he  had  not  asked  for  it.  Upon  determining 
that  it  had  erred  in  not  directing  the  Oakland  property  to  be 
first  sold,  and  knowing  that  in  the  absence  of  Williams  it  had 
no  jurisdiction  to  make  any  change  in  the  judgment,  which 
would  injuriously  affect  him,  under  the  power  which  it  was 
held  at  the  last  appeal  the  court  possessed,  it  very  properly 
granted  a  new  trial  of  the  entire  action,  as  the  only  mode  in 
which  its  error  could  be  corrected. 

3.  The  record  of  the  contract  between  the  plaintifb  and 
Williams  in  the  volume  of  •'Covenants"  gave  constructive 
notice  of  its  contents  to  the  appellant. 

Section  1158  of  the  Civil  Code  declares  that  any  instrument 
in  writing  ''affecting  the  title''  to  real  property  may  be  re- 
corded. Section  1213  declares  that  every  conveyance  of  real 
property  which  is  recorded  as  prescribed  by  law  is  construct- 
ive notice  of  the  contents  thereof  to  subsequent  purchasers 
and  mortgagees  from  the  time  it  is  filed  with  the  recorder  for 
record;  and  under  section  1215  the  term  "conveyance"  em- 
braces every  instrument  in  writing  by  which  the  title  to  any 
real  property  may  be  affected.  The  County  Government  Act 
requires  the  county  recorder  to  record  the  instruments  author- 
ized by  law  to  be  recorded  "separately,  in  large  and  well- 
bound  separate  books,"  and  the  subdivisions  of  section  124 
of  that  act  name  the  several  classes  of  instruments  for  which 
such  separate  books  are  to  be  procured  and  in  which  the  in- 
struments are  to  be  separately  recorded — ^the  first  of  which 
subdivisions  includes  "deeds,  grants,  transfers,  and  mortgages 
of  real  estate,"  and  the  last  of  which  is  "Such  other  writings 
as  are  required  or  permitted  by  law  to  be  recorded."  The 
contract  between  the  plaintiff  and  Williams  was  uoi  only  an 
instrument  which  affected  the  title  of  the  plaintiffs  to  the 
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Oakland  property  which  they  agreed  to  sell  to  him,  but  by 
reason  of  the  agreement  therein  on  the  part  of  Williams  to 
deposit  in  escrow  with  the  First  National  Bank  of  Oakland  a 
deed  of  his  interest  in  the  Fresno  property  therein  described 
as  collateral  security  for  his  payment  of  the  purchase  price 
of  the  Oakland  property,  it  was  also  an  instrument  affecting 
his  title  to  the  said  Fresno  property.  The  contract  was  not 
a  deed,  or  grant,  or  transfer,  or  mortgage  by  him  of  the 
Fresno  property,  but  was  an  agreement  by  which  his  interest 
in  that  property,  after  he  should  deposit  his  deed  with  the 
bank,  should  be  held  by  the  plaintiffs  as  security  for  his  obli- 
gation to  them.  In  this  respect  the  contract  may  be  likened 
to  an  executory  agreement  for  the  sale  of  a  parcel  of  real 
estate,  and,  as  in  the  case  of  recording  such  an  instrument,  its 
record  imparted  notice  of  its  contents  to  subsequent  pur- 
chasers and  mortgagees.  Such  instrument  is  not  embraced 
within  any  of  the  classes  of  instruments  for  which  separate 
books  are  specially  designated,  or  for  which  the  recorder  is 
required  to  keep  separate  indexes,  as  wajs  the  case  in  Cody  v. 
Purser,  131  Cal.  552,^  cited  by  the  appellant,  but  it  is  one  of 
''such  other  writings"  for  which  a  separate  book  is  to  be 
provided.  The  recorder  was  therefore  authorized  to  copy  it 
into  any  book  whose  title  would  reasonably  indicate  its  char- 
acter, and  when  so  copied  it  was  duly  recorded.  The  volume 
entitled  "Covenants"  is  a  proper  designation  of  the  char- 
acter of  the  instrument,  and  its  record  therein  could  not  have 
been  misleading,  and  must  be  held  to  have  been  sufficient. 
The  appellant  thereby  had  constructive  notice  of  its  contents, 
and  became  charged  with  knowledge  of  all  facts  that  any 
inquiry  prompted  by  such  notice  would  have  disclosed.  Upon 
such  inquiry  it  would  have  learned  that  Williams  had  depos- 
ited with  the  Oakland  bank  the  deed  of  his  interest  in  the 
Fresno  property,  which  the  contract  provided  should  be  given 
as  security  to  the  plaintiffs  for  the  payment  of  his  promissory 
note.  Such  information  of  the  existence  of  this  unrecorded 
deed  was  as  binding  upon  the  appellant  as  if  the  deed  had 
been  properly  recorded.     (Civ.  Code,  sec.  1217.) 

The  contention  that  the  subsequent  recording  of  the  deed 
in  the  volume  of  ''Deeds"  is  of  no  effect,  and  that  it  should 
have  been  recorded  in  the  volume  of  "Mortgages,"  cannot  be 
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maintained.  The  deed  is  without  any  conditions  or  qualifica- 
tions, but  is  absolute  in  its  terms,  and  section  1171  of  the 
Civil  Code  declares  that  "Grants,  absolute  in  terms,  are  to  be 
recorded  in  one  set  of  books,  and  mortgages  in  another.''  The 
fact  that  an  instrument  purporting  to  be  an  absolute  grant  is 
subject  to  a  defeasance,  or  may  be  shown  to  be  a  mortgage, 
does  not  authorize  it  to  be  recorded  among  mortgages.  Only 
such  instruments  as  are  mortgages  by  their  terms  are  to  be 
so  recorded. 

4.  The  objection  of  the  appellant  that  the  contract  and 
deed  are  void  by  reason  of  the  uncertainty  in  the  description 
therein  of  the  Fresno  property  must  be  overruled.  It  cannot 
be  said  that  it  is  impossible  for  one  familiar  with  that  part  of 
the  country  to  take  that  description,  and  with  the  aid  of  tile 
record  of  Williams's  interest  in  the  land,  ascertain  and  locate 
upon  the  ground  the  extent  of  his  interest  in  the  sections 
named  in  the  contract  The  court  in  its  judgment  directing 
a  sale  thereof  gave  a  definite  description  of  the  portion  in 
which  the  appellant  is  interested,  and  also  of  that  in  which 
it  has  no  interest,  and  it  must  be  assumed  that  it  received 
competent  evidence  from  which  to  ascertain  these  descriptions. 

5.  Upon  filing  the  complaint  in  this  action  in  the  superior 
court  of  Fresno  County,  that  court  acquired  jurisdiction  to 
render  judgment  for  the  foreclosure  of  the  securities  given 
for  the  note,  and  to  direct  a  sale  of  the  Oakland  property  sa 
well  as  that  of  the  Fresno  property.  Under  section  726  of  the 
Code  of  Civil  Procedure  there  can  be  but  one  action  for  the 
recovery  of  a  debt  secured  by  mortgage,  and  if  the  property 
which  is  mortgaged  to  secure  a  debt  is  situated  in  different 
counties,  the  provision  of  the  constitution  (art.  VI,  sec.  5),  that 
an  action  for  the  enforcement  of  liens  upon  real  estate  may  be 
commenced  in  the  county  in  which  the  real  estate,  or  any  part 
thereof,  is  situated,  authorizes  the  plaintiff  to  commence  an 
action  in  either  of  those  counties,  and  in  the  single  action  ob- 
tain a  judgment  for  the  foreclosure  of  his  mortgage  upon  the 
property  in  both  counties.  (See  Murphy  v.  Superior  Court, 
138  Cal.  69,  and  cases  there  cited.)  Having  acquired  this  jur- 
isdiction, the  court  could  not  lose  it  by  reason  of  any  error 
which  might  commit  in  the  course  of  the  trial,  or  by  any 
erroneous  judgment  which  it  might  render,  and  which,  after 
ascertaining  the  error,  it  caused  to  be  vacated. 
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6.  The  statute  of  limitations  is  not  available  to  the  appel- 
lant. The  action  was  commenced  in  1893,  within  four  yean 
after  the  maturity  of  the  note  of  Williams,  and  the  amend- 
ment of  the  complaint  in  1897  did  not  introduce  a  new  cause 
of  action,  but  merely  added  a  prayer  for  additional  relief 
upon  the  cause  of  action  set  forth  in  the  original  complaint, 
which  the  court,  under  section  580  of  the  Code  of  Civil  Pro- 
cedure, would  have  been  authorized  to  grant  without  such 
amendment.  (See  Zellerbach  v.  Allenberg,  99  Cal.  57.)  The 
fact  that  upon  the  first  appeal  counsel  for  the  plaintiflBs  erro- 
neously claimed  before  this  court  that  the  action  was  brought 
only  for  the  foreclosure  of  their  lien  upon  the  Fresno  prop- 
erty did  not  estop  them  from  afterwards  claiming,  in  accord- 
ance with  the  opinion  of  this  court,  the  right  in  the  same 
action  and  upon  the  original  complaint  to  foreclose  their 
lien  upon  both  properties. 

7.  The  appeal  from  the  order  refusing  to  vacate  the  judg- 
ment does  not  present  any  facts  for  the  consideration  of  the 
court  other  than  those  which  are  presented  upon  the  appeal 
from  the  judgment  itself ;  and  the  rule  is  well  established  that 
an  order  refusing  to  vacate  a  prior  order  or  judgment  from 
which  an  appeal  may  be  taken  is  not  appealable  unless  there 
is  a  record  which  presents  matters  for  consideration  that  could 
not  be  presented  upon  the  appeal  from  the  original  order  or 
judgment.  {Ooyhinech  v.  Ooyhinech,  80  Cal.  409;  Harper  v. 
Hildreth,  99  Cal.  265;  Alpers  v.  Bliss,  145  Cal.  565.) 

8.  The  appeal  from  the  order  denying  a  new  trial  cannot 
be  considered.  The  appellant  in  its  notice  of  intention  to 
make  such  motion  stated  that  it  would  be  made  upon  the 
minutes  of  the  court.  Section  661  of  the  Code  of  Civil  Pro- 
cedure provides  that  when  a  motion  for  a  new  trial  is  made 
upon  the  minutes  of  the  court  a  statement  shall  be  subse- 
quently prepared  and  settled,  which  shall  contain  **the 
grounds  argued''  before  the  court  for  a  new  trial,  and  only 
those  grounds  with  so  much  of  the  evidence  or  other  matter 
as  may  be  necessary  to  explain  them.  The  transcript  herein 
contains  a  document  purporting  to  be  such  statement,  which 
is  signed  by  the  attorneys  and  filed  with  the  clerk,  but  does 
not  appear  to  have  been  settled  or  authenticated  by  the  judge, 
and  does  not  contain  any  specifications  of  error  or  purport  to 
show  what   grounds   were   argued  before  the  court  on   the 
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motion  for  a  new  trial.  For  these  reasons  the  order  denying 
a  new  trial  is  not  subject  to  review.  {Leonard  v.  Shaw,  114 
Cal.  69;  Sprigg  v.  Barber,  122  Cal.  573.) 

The  appeals  from  the  order  refusing  to  vacate  the  judgment 
and  from  the  order  denying  a  new  trial  are  dismissed. 

The  judgment  is  affirmed. 


[8.  F.  No.  2950.    Department  Two.— njanuaiy  20,  1905.] 

J.  LEONARD  KIDWELL,  Respondent,  v.  WILLIAM  B. 
KETLBR  et  al.,  Minors,  Appellants;  MICHAEL 
FLOOD,  as  Trustee,  etc.,  Respondent;  MARY  E.  P. 
EETLER,  as  Administratrix,  etc.,  Intervener,  Respond- 
ent 

Trust  Under  Wnx — Oonstruction — Admission  of  Pleadings — ^Di- 
BAiONHENT  or  TiTUE — OoNCLusiONS  or  LAW.— Where  a  complaint 
to  terminate  a  trust  under  a  wUl  sets  forth  the  wUl  and  claims 
title  to  one  half  of  the  trust  estate,  and  an  answer  of  minors  does 
not  deny  the  plaintiff's  averment  of  interest,  and  a  cross-complaint 
of  the  minors  sets  up  the  wiU,  deralgning  title  thereunder,  and  ad- 
mitting phiintiff 's  title,  the  allegation  and  admission  of  title  are  of 
mere  conclusions  of  law  depending  upon  the  true  construction  of  the 
wiU;  and  it  is  for  the  court  to  judge  of  the  legal  consequences  of 
Bach  construction. 

ID. — ^Admission  by  Guabdiak — ^Minobs  not  Bound. — ^Minors  who  neees- 
sarilj  appear  hy  their  guardian  are  not  bound  by  the  admissions 
of  the  guardian  which  mean  the  sacrificing  or  giving  awaj  of  the 
ward's  property. 

Id. — OoNSTBUcnoN  peb  Stibpxs. — In  the  construction  of  the  trust 
under  the  wiU  the  children  of  deceased  beneficiaries  take  per  stirpes, 
and  not  per  capita,  unless  the  language  used  is  such  as  to  exclude 
that  intention.  VHiere  it  is  apparent  that  in  the  disposition  of 
the  income  of  the  trust  estate  between  two  children  a  distribution 
per  stirpes  was  intended  to  the  children  of  a  deceased  child,  in 
the  event  of  the  death  of  one  of  them,  leaving  children,  it  is  rea- 
sonably certain  that,  in  the  event  of  the  death  of  both  of  them, 
leaving  children,  the  testator  contemplated  a  division  of  the  oorptu 
of  the  estate  between  their  children  per  stirpes. 

Id.— Distbibution  or  Bxnts  or  Rbal  Estatk—Lono-Peactiged  Oom- 
STBUGTION  or  Willi  Ai)h£red  TO. — ^Whcre  the  trust  clause  of  the 
will,  besides  directing  the  sales  of  certain  lands  and  the  invest- 
ment and  payment  of  the  income  by  the  trustees,  was  inartifieiaUy 
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dxRwn  as  respects  the  rents  and  profits  of  other  real  estate  spe- 
eifieally  devised,  and  the  trostees,  with  the  approval  of  the  court 
in  the  settlement  of  their  accounts,  and  with  the  long  acquiescenee 
of  the  beneficiaries  for  a  period  of  thirtj-five  years,  distributed 
the  rents  and  profits  of  such  real  estate  as  part  of  the  income, 
instead  of  investing  the  same,  as  now  contended  for,  and  only  dis- 
tributing the  proceeds  thereof,  such  long-practiced  construction  of 
the  will  will  not  be  disturbed  in  favor  of  the  construction  con- 
tended for. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stuart  S.  Wright,  Wright  &  Wright,  Alexander  D.  Keyes, 
and  Thomas  P.  Boyd,  for  Appellants. 

The  admissions  of  the  pleadings  which  set  up  the  will,  aa 
resi>ect8  title  thereunder,  were  of  plain  conclusions  of  law 
and  not  material.  A  conclusion  of  law  is  not  issuable.  (Nelson 
V.  Murray,  23  Cal.  338;  Wormouth  v.  Hatch,  33  Cal.  121; 
Turner  v.  White,  73  Cal.  299 ;  Brewster  v.  Striker,  2  N.  Y. 
19.)  A  guardian  cannot  limit  his  ward  by  admissions.  {Coch- 
rtM  V.  McDowell,  15  111.  11;  Chaffin  v.  Heirs  of  Kimball,  23 
111.  35;  Cooper  v.  Mayhew,  40  Mich.  528;  CoUins  v.  Trotter, 
81  Mo.  275,  280;  Crain  v.  Parker,  1  Ind.  374;  Lathers  v.  Van 
Epp,  4  Lansing,  213.)  The  plaintiff  and  the  minor  defend- 
ants should  share  per  capita  as  joint  tenants  of  the  personal 
property.  (2  Roper  on  Legacies,  pp.  1359,  1360;  Gray  v. 
WiUis,  2  P.  Wns.  529 ;  Keyes  v.  Luff  kin,  1  Dickens,  392 ; 
Mosby  V.  Bird,  3  Ves.  628;  Crooke  v.  De  Vandes,  9  Ves.  197; 
CampbeU  v.  Campbell,  4  Bro.  C.  C.  12 ;  Gregory  v.  Smith,  9 
Hare,  718 ;  Emerson  v.  Cutler,  14  Pick.  108 ;  Gallagher  v. 
Rhode  Islwnd  Hospital  etc.  Co,,  22  B.  I.  141 ;  CHlbert  v.  Heirs 
of  Richards,  7  Vt.  203 ;  De  Camp  v.  HaU,  42  Vt.  483 ;  Farr  v. 
Trustees  of  A.  0.  U.  W.,  83  Wis.  446.*)  A  gift  to  the  chil- 
dren  of  several  persons  is  per  capita,  and  not  per  stirpes, 
unless  a  different  intention  is  shown.  (2  Jarman  on  Wills, 
p.  Ill;  Hawkins  on  Wills,  p.  •Ill;  Schouler  on  Wills,  sec 
540;  29  Am.  &  Bug.  Ency.  of  Law  (1st  ed.)  pp.  421,  422,  423; 
De  Laurencel  v.  De  Boom,  67    Cal.  362;   Brown  v.   Brown, 

id5  Am.  St  Sep.  73. 
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6  Buflh  (Ky.)  648;  Nichols  v.  Denny,  37  Miss,  59;  Collins  7. 
Hoxie,  9  Paige,  81;  Britton  v.  Miller,  63  N.  C.  268;  Hodges  v. 
Phelps,  65  Vt  30^5  Pitney  v.  Brown,  44  IlL  363;  Walters  ▼. 
Crutcher,  15  B.  Mon.  2 ;  Z>oZe  v.  ICeyes,  143  Mass.  237 ;  Oest 
y.  Way,  2  Whart.  445;  Lynn  v.  HaU,  101  Ky.  738  ;i  £oflfer«  v. 
Bofif6r«,  2  Head,  661.) 

McNair  &  Somers,  and  Thomas  P.  Barry,  for  J.  Leonard 
Kidwell,  Respondent. 

Parties  are  bound  by  their  own  pleadings.  {Wilcovson  v. 
Burton,  27  Cal.  228 ;«  Page  v.  WUlett,  38  N.  T.  28),  and 
infants  may  be  concluded  by  decree.  (10  Am.  &  Eng.  Ency.  of 
Law,  p.  694;  Ralston  v.  Lahee,  8  Iowa,  17;'  Boyd  v.  Roane, 
49  Ark.  399 ;  Wrisleys  v.  Kenyon,  28  Vt.  5 ;  Darvin  v.  Hatfield, 
4  Sandf.  468.)  The  old  English  rule  as  to  per  capita  con- 
struction does  not  prevail  in  the  United  States.  The  will 
shows  a  clear  intent  to  have  the  corpus  of  the  trust  fund  vest 
per  stirpes.  (Henry  v.  Thomas,  118  Ind.  23 ;  Vincent  v.  New- 
house,  83  N.  T.  508;  Ferrer  v.  Pyne,  81  N.  T.  284;  Bool  v. 
Mix,  17  Wend.  119;*  Lowe  v.  Carter,  2  Jones  Eq.  377;  Wood 
V.  Robinson,  113  Ind.  323;  In  re  Ihrie's  Estate,  162  Pa.  St. 
372;  Bethea  v.  Bethea,  116  Ala.  265;  Lee  v.  Baird,  132  N.  C. 
755;  McLean  v.  Williams,  116  Ga.  257.)  The  parties  are 
bound  by  the  decrees  settling  the  accounts  of  the  trustees, 
including  payments  for  rents  of  the  real  estate,  and  they 
cannot  be  attacked  collaterally.  {Crew  v.  Pratt,  119  Cal. 
137;  Estate  of  Pratt,  119  Cal.  156;  Moore's  Appeal,  10  Pa. 
St.  435;  Boyd  v.  CaldweU,  95  Ind.  392;  Abbot  v.  Bradstreet, 
3  Allen,  587.) 

HENSHAW,  J.— Jacob  C.  Beideman  died  in  1865,  leaving 
a  will  bearing  date  January  26,  1863.  By  the  first  paragraph 
of  his  will  he  directed  that  all  his  real  estate  excepting  tiiree 
parcels  be  sold,  and  that  out  of  the  proceeds  of  the  sale  his 
debts  be  paid.  The  second  paraoTaph  of  the  will  is  as  fol- 
lows : — 

**  Second.  I  give,  bequeath  and  devise  tx)  Henry  P.  Williams, 
of  the  said  city  and  county  of  San  Francisco,  twenty  thou- 
sand dollars  ($20,000)  in  money,  proceeds  of  the  sale  above 
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provided  for,  remaining  after  the  said  expenses  and  my  just 
debts  are  paid;  and  also  a  certain  water  lot  (so  called)  be- 
longing to  me,  with  the  improvements  thereon,  situate,  lying 
and  being  at  the  northeast  corner  of  Clay  and  Davis  streets 
in  said  city  and  county;  also  fifty  vara  lot  number  five  (5) 
in  block  number  seventy-three  (73),  Western  Addition  so 
called,  and  the  improvements  thereon,  situate,  lying  and  being 
on  Hayes  Street,  between  Van  Ness  Avenue  and  Franklin 
Street,  in  said  city  and  county,  and  also  block  number  two 
hundred  and  seventy-nine  (279),  in  said  Western  Addition, 
and  bounded  by  Ellis,  Webster,  Eddy,  and  Buchanan  streets, 
in  said  city  and  county  and  the  one-half  of  the  rest,  residue 
and  remainder  of  my  property  mentioned  in  the  tenth  subdi- 
vision of  this  instrument,  if  any,  that  shall  remain  after  the 
gifts,  devises  and  bequests,  theretofore  provided  for,  shall  be 
answered  and  fulfilled;  in  trust,  however,  for  the  following 
uses  and  purposes,  and  none  other  or  different,  that  is  to  say, 
that  the  said  sum  of  twenty  thousand  dollars,  and  the  net 
proceeds  of  said  lands,  hereinabove  given,  devised  and  be- 
queathed be,  by  the  said  Henry  F.  Williams,  and  his  successor 
and  successors,  who  shall  have  the  trust  hereby  created  in- 
vested in  mortgage  securities,  on  improved  real  estate,  situ- 
ated in  the  said  city  and  county,  and  that  the  net  proceeds  of 
such  investments  or  so  much  of  the  same  as  shall  be  necessary 
therefor,  be  expended  by  the  said  Henry  F.  Williams  or  the 
person  having  charge  of  said  trust,  for  the  proper  main- 
tenance, and  education  of  my  niece  Katie  Eetler  and  my 
nephew  Willie  Ketler,  both  of  Wilmington,  state  of  Dela- 
ware, and  the  children  of  my  deceased  sister,  Sarah  Ann 
Ketler,  until  the  said  Willie  Ketler  shall  attain  his  majority, 
at  which  time  any  of  such  proceeds  then  remaining  unex- 
pended, to  be  divided  between  the  said  Katie  and  Willie,  share 
and  share  alike ;  and  thereafter  all  net  proceeds  from  said  in- 
vestments to  be  equally  divided  between  the  said  Katie  and 
Willie,  during  their  natural  lives;  but  if  either  of  them  di^ 
without  issue,  then  in  that  case  the  whole  of  such  net  proceeds 
shall  be  paid  to  and  become  the  absolute  property  of  the  sur- 
vivor of  them  during  his  or  her  natural  life;  and  in  case 
either  of  them  die  with  issue  surviving,  then  and  in  that 
case,  one-half  of  the  net  proceeds  of  such  investment  shall  be 
expended  for  the  maintenance  and  education  of  such  issue, 
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nritii  both  the  said  Katie  and  Willie  shall  have  deceased, 
when  the  said  investment,  property,  and  the  net  proceeds 
thereof,  then  remaining,  shall  become  the  absolute  properly 
of  the  issue  of  the  said  Katie  and  Vvillie  then  surviving;  and 
in  default  of  issue  of  either  the  said  Katie  or  Willie  then 
both  surviving,  then  and  in  that  case  the  said  investment  and 
property,  and  the  net  proceeds  thereof  then  remaining:  shall 
be  distributed  among  their  then  heirs  at  law,  according  to 
the  statutes  of  descents  and  distribution,  now  existing  in  the 
state  of  California." 

The  property  so  distributed  by  the  court  in  probate  to  the 
trustee  under  the  terms  of  this  trust  has  been  managed  by 
trustees  ever  since.  Katie  Ketler  married  Kidwell,  and  died 
in  1871.  Her  sole  surviving  child  is  the  plaintiff  herein. 
Willie  Ketler  died  in  1901,  leaving  as  surviving  children  the 
f\\e  minor  defendants.  By  the  terms  of  the  trust  it  ceased 
and  determined  upon  the  death  of  Willie  Ketler,  and  this 
action  was  brought  to  terminate  it,  for  an  accounting  by  the 
trustee,  and  for  a  distribution  of  the  trust  properties,  in  ac- 
cordance with  the  terms  of  the  trust.  The  plaintiff  set  forth 
the  will  of  Beideman  in  full,  with  the  other  facts  hereinabove 
stated,  and  alleged  that  one  half  of  the  trust  property  h«d 
vested  in  him  under  the  terms  of  the  trust,  and  one  half  in 
the  minor  defendants ;  and  this  allegation  was  not  denied  by 
the  minor  defendants.  The  minor  defendants,  besides  answer- 
ing, filed  a  cross-complaint,  in  which  they  alleged  that  the 
rents  of  the  real  estate  devised  in  trust  had  not  been  invested, 
but  had  been  paid  out  to  Willie  Ketler,  and  to  the  plaintiff, 
Kidwell,  and  his  two  brothers,  who  had  subsequently  died. 
This  allegation  was  not  denied.  They  also  alleged  that  one  of 
the  trustees  had  paid  to  the  plaintiff,  Kidwell,  and  one  of  his 
brothers  a  large  part  of  the  capital  fund  of  the  trust  estate. 
This  wajB  denied,  but  trustee  Flood  admitted  that  he  had 
paid  $3,054  to  the  plaintiff  and  his  two  brothers  by  order  ot 
I  he  superior  court  of  the  city  and  county  of  San  Francisco. 
Upon  this  issue  the  court  found  that  the  plaintiff  had  re- 
ceived $425,  while  his  deceased  brother  had  received  $2,629. 
The  minor  defendants  also,  in  their  cross-complaint,  set 
Forth  in  full  the  will  of  Jacob  Beideman,  and  then  alleged 
*  that  by  the  terms  of  the  said  trust  created  by  and  in  the  said 
will  for  the  benefit  of  the  said  Katie  and  Willie  Ketler  and 
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their  issue,  the  property  aiwl  money  therein  devised  and  be- 
queathed, with  the  rents,  issues  and  profits  thereof,  were 
given  and  devised  in  fee,  one  half  to  the  issue  of  Willie  Kel- 
ler, and  one  half  to  the  issue  of  Katie  Ketler,  to  take  effect 
and  vest  at  the  time  of  the  death  of  the  survivor  of  the  said 
Willie  and  Katie  Ketler." 

The  court  made  its  findings  and  conclusions  of  law,  and  in 
ihe  latter  declared  that  upon  the  death  of  William  J.  Ketler, 
upon  the  eighth  day  of  April,  1901,  all  of  the  trust  property 
became  the  absolute  property  in  fee  of  the  beneficiaries  in  the 
following  proportions:  **To  the  plaintiff  an  undivided  one 
half  interest;  to  the  minor  defendants  each  an  undivided  one- 
fifth  interest  of  an  undivided  one-half  interest."  Upon  tht* 
motion  for  a  new  trial  these  conclusions  of  law  were  com- 
plained of,  and  upon  this  appeal  they  form  the  principal 
matter  in  controversy  between  the  parties.  It  is  not  surpris 
ing  that  the  court  should  have  given  the  construction  to  Iht- 
trust  which  it  did,  even  if  it  were  erroneous,  since  both  parties 
by  their  pleadings  set  up  the  same  interest,  and  the  conri 
adopted  a  construction  of  the  trust  which,  at  that  time,  met 
the  views  of  all  the  benficiaries  under  it. 

Thus  at  the  threshold  of  the  inquiry  as  to  the  true  coiistrnc- 
lion  of  the  trust,  appellants  are  met  with  the  objection  of  the 
resuondent  that  they  are  bound,  first,  by  their  admissions  of 
the  allegations  of  his  complaint,  and,  second,  by  the  identical 
affirmative  allegation  which  they  have  made  in  their  cross* 
complaint.  But,  answering  the  respondent's  objection,  it  is 
to  be  noted  that  both  in  the  complaint  and  in  the  cross-com- 
plaint, the  will  of  Jacob  Beideman  is  set  forth  in  full,  and 
the  deraignment  of  title  is  shown  in  both  instances  to  bo  from 
the  trust  clause  of  that  will.  The  case  presented,  therefore, 
is  one  where  the  pleader  sets  forth  his  chain  of  title,  and  upon 
ihat  chain  pleads  ownership.  It  is  uniformly  held  that  au 
iiilegation  made  under  such  circumstances  is  an  allegation  of  a 
conclusion  of  law  not  calling  for  a  denial,  and  not  binding 
upon  either  party.  Thus,  as  is  said  in  Oruwell  v.  Seybolt,  82 
Cal.  7:  **  Where  .  .  .  the  pleader  sets  forth  specifically  the 
links  in  his  chain  of  title,  a  general  allegation  of  owner- 
ship will  be  treated  as  a  mere  conclusion  from  the  facb< 
stated."  The  rule  is  succinctly  laid  down  in  the  Encydo- 
P«jdia  of  Pleading  and  Practice  (725),  as  follows:    **Whert 
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the  title  is  specifically,  as  well  as  generally  alleged,  the  spe- 
cific allegations  control  and  qualify  those  that  are  general," 
— and  this  principle  has  frequently  been  recognized  and  ap- 
plied in  this  state.  (Levins  v.  Rovegno,  71  Cal.  273 ;  Saving.^ 
and  Loan  Society  v.  Burnett,  106  Cal  514.)  The  allegatioT, 
of  ownership  in  the  complaint  is  identical  with  that  in  the 
cross-complaint  above  quoted.  It  is  alleged  **that  by  the 
terms  of  said  trust  the  parties  took  title,"  and  it  is  plain  thai 
this  is  but  a  conclusion  of  law,  deriving  its  whole  and  sole 
force  from  the  trust  in  the  will.  This  being  so,  it  is  not  only 
a  mere  conclusion  of  law,  but  it  amounts  (if  it  be  an  erroueons 
conclusion)  to  an  admission  of  the  parties  which  cannoi 
change  the  law.  (Tiddy  v.  Graves,  126  N.  C.  620.)  It  is  or 
course  well  settded  that  a  denial  of  a  conclusion  of  law  is 
immaterial  and  raises  no  issue.  {Nelson  v.  Murray,  23  Cal. 
338;  Turner  v.  White,  73  Cal.  299;  Wormouth  v.  Hatch,  33 
Cal.  121.)  And,  as  is  said  in  Brown  v.  NewdU,  2  Mylne  &  C, 
558,  '*Now  it  is  a  rule  of  pleading  that  although  a  party  is 
bound  by  the  facts  which  he  states,  he  is  not  bound  by  his 
statement  of  the  legal  consequences  of  those.  It  is  for  the 
court  to  judge  what  are  those  legal  consequerces. " 

Moreover,  the  defendants  in  this  action  were  one  and  all 
minors,  and  appeared  of  necessity  by  their  guardian.  The  ad- 
missions of  a  guardian  which  mean  the  sacrifice  and  givin<{ 
away  of  the  ward's  property  are  never  held  to  be  binding. 
{Cochran  v.  McDowell,  15  111.  11 ;  Chaffin  v.  Heirs  of  Kimball, 
23  III  35 ;  Cooper  v.  May  hew,  40  Mich.  528 ;  Collins  v.  Trotter, 
81  Mo.  275,  280 ;  Crain  v.  Parker,  1  Ind.  374 ;  Lathers  v.  Van 
Epp,  4  Lans.  213.) 

It  must  be  held,  therefore,  upon  thii  proposition,  that  it  is 
a  proper  subject  of  inquiry  before  this  court  upon  this  appeal. 

The  question  thus  presented  for  determination  is  whether 
under  the  trust  the  children  of  Mary  and  the  children  of 
Willie  took  per  stirpes,  or  whether  their  issue  took  per  capita. 
Jannan  states  the  rule  as  follows:  ''Where  a  gift  is  to  the 
children  of  several  persons,  whether  it  be  to  the  children  of 
A  and  B,  or  to  the  children  of  A  and  the  children  of  B,  they 
take  per  capita,  not  per  stirpes.  But  this  mode  of  construc- 
tion will  yield  to  a  very  faint  glimpse  of  a  different  intention 
froTi  the  testator.    Thus  the  mere  fact  that  the  only  income 
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until  the  distribution  of  the  capital  is  applicable  per  stirpes, 
has  been  held  to  constitute  su£Scient  grounds  for  assuming 
that  a  like  principle  was  to  govern  the  gift  of  the  capital  '* 
Says  the  supr^ne  court  of  New  York  {Ferrer  v.  Pyne,  81 
N.  Y.  284),  discussing  this  subject:  **The  rule  referred  to 
[per  capita  distribution]  has  in  modern  times  been  applied 
with  reluctance  by  some  courts,  because  it  had  become  a  rule 
of  property,  and  by  others,  out  of  deference  to  its  supposed 
authority;  but  in  many  if  not  all  cases  with  open  protest, 
while  by  others  it  has  been  wholly  rejected.  ...  If ,  therefore, 
from  any  portion  of  the  will  an  intention  can  be  discovered 
that  the  children  of  the  deceased  daughter  are  to  take  as  a 
class,  and  not  as  individuals,  that  intention  must  prevail,  not- 
withstanding the  rule  of  construction  to  which  we  have  ad- 
verted." In  Burgin  v.  Pation,  58  N.  C.  426,  it  is  said:  **It  is 
well  settled  as  a  general  rule,  that  if  a  testator  gives  an  estate 
to  be  equally  divided  between  A  and  B  and  the  heirs  of  C,  and 
the  latter  has  several  childran,  the  division  will  be  per  capita, 
but  if  there  be  anything  in  the  will  indicative  of  an  intention 
that  the  devisees  or  legatees  shall  take  as  families,  the  general 
rule  will  not  apply  and  the  property  will  be  divided  per 
stirpes  and  not  per  capita.''  And  in  Henry  v.  Thomas,  118 
Ind.  23,  the  proposition  is  much  more  strongly  stated  in  the 
following  language:  **The  rule  (as  stated  by  Jarman)  has 
been  so  far  abrogated  by  the  courts  of  the  different  states 
that  it  no  longer  has  any  practical  force  in  the  construction 
of  wills,  and  the  weight  of  the  authority  is  to  the  effect  that 
the  beneficiaries  take  per  stirpes,  unless  the  language  used 
in  the  devise  or  bequest  is  such  as  to  exclude  that  intention." 
Without  further  multipljdng  quotations  from  authorities,  ref- 
erence may  be  made  to  Minter's  Appeal,  40  Pa.  St.  114;  Vin- 
cent V.  Newhouse,  83  N.  Y.  505 ;  Bool  v.  Mix,  17  Wend.  119  ;^ 
Adler  v.  Beatt,  11  Gill  &  J.  123;  Ihrie's  Estate,  162  Pa.  St. 
372;  Lackland' s  Heirs  v.  Downing' s  Exrs.,  11  B.  Mon.  32; 
Bond's  Appeal,  31  Conn.  183;  Holbrook  v.  Harrington,  16 
Gray,  102;  McLean  v.  Williams,  116  Ga.  257. 

Construing  this  trust  with  a  view  thus  to  arrive  at  the 
intent  of  the  testator,  it  is  at  least  apparent  that  in  the  dis- 
position of  the  income  to  arise  from  the  trust  property  he  con- 
templated a  (distribution  per  stirpes.    When  the  younger  of 


1  31  Am.  Bee.  2S5. 


20  EiDWELL  V.  Eetlbs.  [146  Cal. 

the  two  attained  majority  any  eorpluB  proceeds  of  the  invest- 
ments was  to  be  divided  between  them  equally,  and  thereafter 
all  the  net  proceeds  were  to  be  divided  between  them  equally. 
In  the  event  of  one  dying  with  issue,  it  was  the  share  of  the 
proceeds  which  had  been  paid  to  the  parent,  and  that  share 
only,  which  was  to  be  given  to  the  children,  and  thus  come 
to  the  final  clause  requiring  construction — ^the  disposition  to 
be  made  in  tibe  event  that  actually  arose — ^when  both  have 
died,  both  leaving  children.  It  would  seem  to  be  reasonably 
certain  that  as  the  trustor  contemplated  a  disposition  of  the 
proceeds  of  the  trust  between  the  two  as  separate  families,  so 
he  contemplated  the  division  of  the  corpus  of  the  trust  in  like 
manner,  per  stirpes,  and  it  follows  that  the  court  correctly 
construed  the  trust  in  this  regard. 

There  came  into  the  hands  of  the  trustees  under  this  trust 
the  three  pieces  of  real  property  specifically  devised.  Such 
real  estate  as  was  embraced  in  the  '^  one-half  of  the  rest,  re- 
sidue, and  remainder  of  my  property"  was  actually  converted 
by  sale  into  money  and  upon  distribution  this  money  with  the 
three  pieces  of  realty  was  turned  over  to  the  trustees.  It 
appears  that  the  trustees  invested  the  money  as  called  for  by 
the  trust  and  paid  to  the  beneficiaries  the  net  income  of  these 
investments  and  the  net  rents  of  the  property.  This  method 
of  disposition  was  acqui3sced  in  by  Willie  and  Katie  during 
their  lifetimes,  and  upon  the  death  of  Katie  the  same  method 
of  disposition  was  adopted  during  the  continued  lifetime  of 
Willie, — ^that  is  to  say,  one  half  of  the  '* proceeds,"  includ- 
ing one  half  of  the  rents  of  the  real  estate,  was  paid  to  Elatie's 
issue,  while  Willie  took  the  other  moiety.  This  was  con- 
tinued until  the  death  of  Willie,  when  his  issue  here 
assert  that  this  division  was  violative  of  the  terms  of  the 
trust,  their  contention  being  that,  under  the  trust,  the  rents 
of  these  three  pieces  of  real  estate  were  not  to  be  paid  over  as 
"proceeds,"  but  were  to  be  invested,  and  the  ''proceeds"  of 
this  investment  only  were  to  be  divided ;  therefore,  as  plaintiff 
had  shared  in  the  distribution  of  these  rents  with  their  father, 
he  should  be  called  upon  to  account  and  make  over  to  them 
the  proportion  of  that  which  is  their  due.  As  has  been  said, 
ttiis  division  of  the  rents  has  continued  for  many  years — in- 
deed, for  the  long  period  of  thirty-five  years.  It  was  acqui- 
esced in  by  all  of  the  beneficiaries  of  the  trust,  and  it  received 
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the  sanction  of  the  court  which,  at  least  tacitly,  put  this  con- 
struction upon  the  trust  in  the  .ettlement  of  the  trustee's 
account.  The  true  construction  of  the  trust  in  this  regard 
does  not  come  before  us,  therefore,  as  a  case  of  first  impres- 
sion. It  has  received  contemporaneous  construction  and  ac- 
quiescence for  thirty-five  years,  and  while  this  would  not  be  a 
controlling  weight,  with  a  clear  abuse  of  the  trust  shown,  or 
a  clear  misappropriation  or  misdirection  of  its  funds,  yet,  in 
a  case  such  as  this,  where  the  trust  in  some  respects  is  inarti- 
ficially  drawn,  where  the  word  "proceeds,"  itself  a  word  of 
loose  and  varying  signifiance,  is  employed  with  different 
meanings,  we  are  far  from  saying  that  it  was  not  the  actual 
intent  of  the  testator  that  the  rents  were  to  be  paid  over,  as 
in  fact  was  done.  And  such  being  the  cose,  we  are  not  inclined 
to  disturb  the  ruling  of  the  trial  court  based  upon  such  long 
acquiescence. 

For  which  reasons  the  judgment  and  order  appealed  from 
are  afSrmed. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  1615.    Department  Two. — January  20,  1905.] 

0.  H.  BUKBRIDQE,  Respondent,  v.  J.   J.   RAUEB,   and 
W.  A.  WHITE,  Appellants. 

Injunction — Jxtdomxnt — Jukisdiction  of  Person — Shibiit's  Betubn 
— ^iNSumciXNT  OOMPLAiNT— Defensb  NOT  SHOWN. — ^An  Injunetion 
will  not  lie  to  restrain  the  enforeement  of  a  money  judgment  where 
the  complaint  does  not  allege  any  fraud  in  its  proenrement  nor 
state  aaj  defense  to  the  action,  but  merely  aDegee  a  want  of  ser- 
vice of  summons  in  fact,  though  the  sheriff's  return  showed  such 
service. 

lA. — ^NoTi  SiuNXD  nf  PAaTNsasmp  Naicb — iNsuFyiouwT  Allboations. 
— Where  the  action  in  which  the  judgment  was  obtained  was  upon  a 
partnership  note  signed  in  the  name  of  a  partnership  of  which  the 
plaintiff  appears  to  have  been  a  member,  and  the  complaint  for  an 
injunction  does  not  allege  that  the  note  was  not  executed  by  the 
paxtnanhip,  mere  allegations  that  it  was  signed  without  plaintiff's 


22  BuRBBiDGB  t;.  Battbe.  [146  Cal. 

knowledge,  and  that  at  the  date  of  the  eommeneement  of  the  aetion 
nothing  was  due  to  pUiintifl's  assignor,  disclose  no  defense  to 
the  aetion  by  the  assignee  of  the  note. 

Id. — SuBSEQuiNT  Bab  of  Statute — ^Inxquitabli  Claim. — ^When  at 
the  time  of  the  injunction  suit  the  cause  of  action  set  forth  in  the 
justice's  court  was  barred  hy  limitation,  it  would,  in  the  absence 
of  fraud,  be  inequitable  to  set  aside  the  judgment  without  a  show- 
ing that  there  was  a  good  defense  to  the  original  aetion  existing 
prior  to  the  judgment,  so  as  to  render  the  judgment  unjust. 

Id. — ^Material  Defect  in  Complaint  hot  Cubed  bt  Tbial  and  Judq- 
MENT. — The  material  defect  in  the  complaint  for  the  injunction 
was  not  cured  by  a  subsequent  trial,  findings,  and  judgment  reliev- 
ing the  plaintiff  from  liability  upon  the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lo6 
Angeles  County  and  from  an  order  denying  a  new  trial. 
M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion. 

Powers  &  Holland,  for  Appellants. 

The  complaint  did  not  state  a  defense  to  the  original  aetion 
or  show  that  the  judgment  was  unjust.  {Oregory  v.  Ford, 
14  Cal.  139  ;*  Hamish  v.  Bramer,  71  Cal.  155,  159 ;  CoUins  v. 
Scott,  100  Cal.  446,  452.) 

Borden  &  Carhart,  and  George  J.  Lovejoy,  for  Respondent. 

The  complaint  shows  a  ground  for  equitable  relief  for 
fraud  in  the  proof  of  service  and  for  want  of  jurisdiction 
of  the  person  of  plaintiffs.  {Merriman  v.  Walton,  105  Cal. 
403  ,•*  People  v.  Thomas,  101  Cal.  571 ;  Eppinger  v.  Scott, 
130  Cal.  275;  Norton  v.  Atchison  etc.  R.  R.  Co,,  97  Cal.  388;" 
De  La  Mowtanya  v.  De  La  Montanya,  112  Cal.  118  ;*  Herd 
V.  Tuohy,  133  Cal.  58.  The  sheriff's  return  was  only  prima 
fade  evidence,  and  could  be  contradicted  by  any  evidence, 
direct  or  indirect.  {Moore  v.  Hopkins,  83  Cal.  270 ;»  Scott 
V.  Wood,  81  Cal.  398 ;  Osgood  v.  Los  Angeles  etc.  Co,,  137 
Cal.  280.«) 

GRAY,  C. — This  is  an  action  in  which  the  plaintiff  ob- 
tained a  decree  relieving  him  from  a  money  judgment  there- 
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tofore  obtained  against  him  by  tiie  defendant  Raner  in  the 
justice's  court,  restraining  the  enforcement  thereof,  and  de- 
claring said  judgment  to  have  been  obtained  without  juris- 
diction and  to  be  void  and  of  no  effect.  The  defendants  ap- 
peal from  the  decree  and  from  an  order  denying  them  a  new 
trial. 

The  appellants  contend  that  the  complaint  fails  to  state  a 
cause  of  action  or  ground  for  the  interposition  of  equity,  for 
the  reason  that  it  does  not  show  that  the  plaintiff  in  this  case 
lias  or  had  any  defense  to  the  action  in  the  justice's  court. 
\/Ve  think  this  contention  is  well  founded  and  that  the  general 
demurrer  of  defendants  to  the  complaint  should  have  been 
sustained. 

The  complaint  herein,  so  far  as  necessary  to  be  stated,  runs 
as  follows:  ''That  heretofore,  to  wit,  on  August  28,  1897,  the 
said  defendant  Rauer  commenced  an  action  in  the  justice's 
court  of  the  city  and  county  of  San  Francisco,  state  of  Cali- 
fornia, entitled  as  follows:  J.  J.  Rauer,  plaintiff,  v.  First  Doe, 
Second  Doe,  Third  Doe,  and  Fourth  Doe,  associated  together 
and  doing  business  under  the  firm  name  and  style  of  Bur- 
bridge  &  Co.,  defendants.  That  in  and  by  the  complaint  filed 
in  the  said  action  he  alleged  that  on  the  31st  day  of  January, 
1896,  at  the  city  and  county  of  San  Francisco,  state  of  Cali- 
fornia, the  defendants  named  in  said  action  made  and  deliv- 
ered to  one  H.  Wahl  a  promissory  note,  a  copy  of  said  alleged 
promissory  note  being  set  up  in  said  complaint,  and  being  in 
the  words  and  figures  following,  to  wit : — 

'*San  Francisco,  Cal.,  Jan.  31,  1896. 

"On  or  before  one  year  after  date,  we  promise  to  pay  to 
the  order  of  H.  Wahl  (without  int^erest)  one  hundred  and 
eighteen  and  75-100  dollars  ($118.75),  at  our  office,  value  re- 
ceived. BURBRIDGB  &  Co. 

'*  $118.75  due  January  31,  1897. 

"That  said  complaint  further  alleged  that  the  defendants 
therein  named,  though  requested,  had  failed  and  refused  to 
pay  the  said  note,  or  any  part  thereo*,  and  that  prior  to  the 
commencement  of  this  action,  the  said  H.  Wahl  indorsed  the 
said  note  to  the  plaintiff  in  said  action,  and  that  said  plaintiff 
is  still  the  owner  and  holder  thereof.  The  said  complaint 
further  alleged  as  a  separate  cause  of  action  against  the  de- 
fendants therein  named,  that  there   is  now  due,  owing  and 
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anpaid  from  said  defendants  the  sum  of  $120  for  moneys 
loaned  and  advanced  to  the  defendants  within  two  years  last 
past,  at  the  city  and  county  of  San  Francisco,  state  of  Cali- 
fornia, at  their  special  instance  and  request,  by  one  W.  S. 
Bay;  that  the  defendants  therein  named,  though  requested, 
have  failed,  neglected  and  refused  to  pay  said  sum  of  $120 
or  any  part  thereof;  that  prior  to  the  commencement  of  said 
action  tiie  said  Ray  sold,  assigned,  and  transferred  to  the 
plaintiff  therein  named,  all  his  right,  title,  and  interest  in  and 
to  the  said  claim  and  demand  against  the  defendants." 

The  complaint  then  alleges  that  the  plaintiff  herein  was 
never  in  fact  served  with  sunmions  in  the  justice  court  action, 
though  the  sheriff's  return  thereon  showed  that  he  was  so 
served.  The  complaint  continues:  "...  and  plaintiff 
further  alleges  that  the  pretended  promissory  note  attempted 
to  be  set  forth  in  the  said  action  of  Rauer  v.  Doe  et  als.,  was 
never  signed  by  him,  or  by  any  member  of  any  firm  or  co- 
partnership of  which  plaintiff  was  a  member,  to  his  knowl- 
edge; and  plaintiff  further  alleges  that  at  the  time  of  the 
commencement  of  said  action  of  Rauer  v.  Doe  et  als.,  there  was 
not  due,  owing,  or  unpaid  from  this  plaintiff,  or  from  any 
firm  or  copartnership  of  which  this  plaintiff  was  a  member, 
unto  the  said  W.  S.  Ray,  the  sum  of  $120  or  any  other  sum." 

There  is  no  direct  statement  in  the  complaint  and  nothing 
to  show  that  the  note  was  not  executed  by  the  copartnership 
of  which  plaintiff  herein  appears  to  have  been  a  member.  The 
statement  that  the  note  was  never  signed  by  any  member  of 
any  firm  or  copartnership  of  which  plaintiff  was  a  member, 
''to  his  knowledge,"  leaves  it  to  be  presumed  in  support  of 
the  justice  court  judgment  that  it  was  so  signed  without  his 
knowledge,  but  in  such  a  manner  as  to  bind  not  only  the  firm 
but  also  the  plaintiff  herein  in  his  individual  capacity.  The 
further  allegation  that  at  the  dat^  of  the  commencement  of 
the  justice  court  action  nothing  was  due  or  unpaid  to  Ray 
from  plaintiff  leaves  us  to  presume  that  at  that  date  the  one 
hundred  and  twenty  dollars  of  the  second  cause  of  action  was 
due  and  unpaid  to  Rauer,  the  plaintiff  in  that  action,  who  was 
at  that  time  the  assignee  and  owner  of  the  daim. 

The  causes  of  action  set  out  in  the  justice  court  case  were 
barred  by  limitation  before  the  commencement  of  the  present 
action ;    and  there  was  nothing  1x>  show  that  the  plaintiff  in 
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that  case  was  guilty  of  any  fraud  in  the  procurement  of  the 
judgment.  Hence,  it  would  be  inequitable  to  set  aside  the 
judgment  without  an  aflSrmative  showing  in  the  complaint 
that  there  was  a  good  defense  to  the  justice  court  action. 
{Oregary  ▼.  Ford,  14  Cal.  139;*  Harnish  v.  Bramer,  71  Cal. 
155 ;  Eldred  v.  White,  102  Cal.  600;  Parsons  v.  Weis,  144  Cal. 
410.)  "Equity  will  not  overturn  a  judgment  valid  on  its 
face  unless  it  is  an  unjust  judgment.  ...  It  must  be  against 
conscience,  and  it  must  be  made  to  appear  that  a  like  judgment 
would  not  follow  in  the  same  action  or  upon  the  same  cause 
of  action."    {Harnish  v.  Bramer,  71  Cal.  155.) 

This  defect  in  the  complaint  is  material,  and  was  not  cured 
by  the  subsequent  trial,  findings,  and  judgment.  The  com- 
plaint lacked  an  essential  and  necessary  allegation  in  a  case 
of  this  character,  and  is  fatally  defective.  It  is  therefore 
unnecessary  to  consider  other  questions  presented  in  the 
brie&. 

The  judgment  and  order  should  be  reversed. 

Harrison,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[B.  F.  No8.  3948  and  3960.    Department  Two. — January  20,  1905.] 

PAUL  NEUMANN,  and  FRED  NEUMANN,  AppeUants,  v. 
LOUIS  MORETTI,  Respondent. 

A.CTI0N  TO  Cancel  Instbuhsnts — Note  and  Mortgage  as  Secubitt  for 
liBAss — ^Eviction — Damages  to  Lessee — Demurrer  for  Misjoin- 
der.— ^In  an  aetion  brought  jointly  by  a  lessee  and  by  one  who  exe- 
cuted a  note  and  mortgage  as  security  for  the  performance  of  the 
lease  by  the  lessee,  to  cancel  the  note,  mortgage,  and  lease,  for  evic- 
tion of  the  lessee  by  the  lessor,  and  for  damages  for  the  eviction 
of  the  lessee,  where  the  judgment  was  in  favor  of  the  lessor  de- 
fendant, the  lessor's  demurrer  for  a  misjoinder  of  parties  plaintiff 
and  of  causes  of  action,  which  was  overruled,  need  not  be  passed 
upon  on  appeal  by  the  plaintiffs,  though  it  does  not  appear  that  the 
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lessee  has  anj  interest  in  the  eaneellation  of  the  note  and  mortga|^ 
nor  that  the  mortgagor  has  any  interest  in  the  damages  suffered 
for  eviction  by  the  lessee. 

Id. — Joint  Demxtrrer  to  Answer— Denials — Oounterolaih. — Where 
the  answer  of  the  lessor  denied  most  of  the  allegations  of  the 
complaint,  and  pleaded  a  counterclaim  for  unpaid  dairy  products 
agreed  by  the  lessee  to  be  purchased  from  the  lessor  for  use  tn  a 
creamery  on  the  leased  premises,  and  the  plaintiffs  joined  in  a 
general  demurrer  to  the  answer,  the  demurrer  was  properly  over- 
ruled if  the  answer  stated  a  defense  or  counterclaim  against  either 
of  the  plaintiffs. 

Id. — ^Findings  not  Sustained  as  to  Mortgagor — Sscuritt  por  Per- 
formance OF  Lease— Independent  Contract  for  Dairy  Products. 
— Findings  that  the  note  and  mortgage  which  were  given  to  secure 
the  performance  of  the  lease  were  also  given  as  security  for  the 
sum  that  might  become  due  for  supplies  furnished  to  the  lessee  by 
the  lessor,  and  that  the  agreement  for  such  supplies  was  part  and 
parcel  of  the  agreement  to  lease,  and  constituted  one  contract 
with  it,  were  against  the  evidence,  where  the  lease  contained  no 
mention  of  any  contract  for  supplies,  and  the  mortgage  contained 
nothing  to  show  that  it  was  given  as  security  for  anything  other 
than  the  lease,  and  the  defeasance  signed  by  the  defendant  pro- 
vided for  a  surrender  of  the  note  and  mortgage  if  the  lessee  faith- 
fully performed  the  conditions  of  the  lease,  and  where  the  independ- 
ent agreement  for  the  dairy  products  only  purported  to  bind  the 
lessee  individually  to  pay  for  them,  and  did  not  allude  to  the 
mortgage,  and  there  is  no  evidence  to  show  that  the  mortgagor 
requested  the  furnishing  of  any  dairy  products  to  the  lessee. 

Ijx — bright  or  Mortgagor  to  Findings. — The  mortgagor,  as  between 
the  lessor  and  the  lessee,  is  entitled  to  findings  as  to  whether  or 
not  anything  is  due  by  the  lessee  to  the  lessor  upon  the  covenants 
of  the  lease  as  therein  expressed,  and  if  anything  is  due,  as  to 
what  is  the  amount  thereof. 

Id. — ^Appeal  bt  Mortgagor— Review  of  Order  Denying  New  Trial. 
— ^Where  the  mortgagor  alone  appealed  from  an  order  denying  a  new 
trial,  and  no  such  appeal  was  taken  by  the  lessee,  the  sufficiency 
of  the  evidence  to  sustain  the  findings  can  only  be  considered  as 
respects  the  mortgagor,  and  he  is  entitled  to  a  reversal  where 
the  findings  against  him  are  unsupported. 

Id. — Appeal  by  Lessee  from  Judgicent — PRESuifraoN  —  Review. — 
Where  the  lessee  appeals  from  the  judgment-roll  alone,  without 
a  bill  of  exceptions,  it  must  be  precumed  us  against  him  that  the 
findings  are  sustained  by  the  evidence  and  that  the  evidence  waa 
admitted  without  objection;  and  the  only  questions  to  be  con- 
sidered are  whether  the  judgment  is  sustained  by  the  pleadings 
and  by  the  legal  conclusions  irom  the  facts  found,  where  the 
pleadings  are  sufScient  as  against  him,  and  the  court  found  that 
the    agreement    under    which    the    counterclaim    of   the    defendant 


Jan.  1905.]  Neumann  v.  Mobbttl  27 

ajro06  WM  made  at  the  time  of  the  lease  and  as  part  of  the  same 
transaetioii,  and  the  findings  sustain  the  judgment,  it  must  be 
aiBnned  as  to  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County  and  a  separate  appeal  from  an  order  denying 
a  new  trial  as  to  one  appellant.    Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion. 

Hugh  B.  Osbom,  and  Benjamin  K.  Knight,  for  Appellants. 

Charles  B.  Younger,  Jr.,  for  Respondent. 

COOPER,  C. — ^These  appeals  are  from  the  proceedinora  in 
the  same  case,  and  may  be  considered  together.  Defendant 
recovered  judgment,  and  plaintiffs  made  a  motion  for  a  new 
trial,  which  was  denied.  Both  plaintiffs  appeal  from  the 
judgment,  but  Paul  Neumann  alone  appeals  from  the  order 
denying  a  new  trial. 

The  complaint  alleges  that  on  the  twelfth  day  of  Norvem- 
ber,  1902,  the  defendant  executed  to  plaintiff  Fred  Neumann 
a  lease  of  certain  premises  known  as  the  Seaside  Creamery, 
in  the  city  of  Santa  Cruz,  for  the  term  of  one  year  from  the 
fifteenth  day  of  November,  1902,  for  the  rent  of  eighty  dollars 
per  month,  from  April  15, 1903,  to  October  15, 1903,  and  fifty- 
five  dollars  per  month  for  the  remaining  months  of  the  terai ; 
that  at  the  time  of  the  execution  of  the  lease  Paul  Neumann 
made  and  delivered  to  defendant  his  promissory  note  of  even 
date  for  three  hundred  dollars,  payable  one  year  after  date, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum,  secured 
by  mortgage  on  certain  real  estate  in  the  city  of  Santa  Cruz, 
which  mortgage  was  duly  recorded;  that  said  note  and  mort 
gage  were  given  as  security  for  the  performance  of  the 
covenants  of  the  lease  on  the  part  of  Fred  Neumann,  and  a 
written  defeasance  executed  and  delivered  by  defendant  to 
Paul  Neumann  which  contained  the  following  clause.  "Now 
this  witnesseth  that  if  Fred  Neumann  shall  faithfully  per- 
form the  conditions  of  that  certain  lease  this  day  made  by 
me  to  him  I  will  surrender  this  note  to  said  Paul  Neumann 
and  will  cancel  said  mortgage";  that  in  May,  1903,  the  de- 
fendant unlawfully,  and  contrary  to  the  provisions  of  the 
lease,  ejected  the  said  lessee,  Fred  Neumann,  from  the  pos- 
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session  of  the  leased  premises,  and  ever  since  has  held  pos- 
session thereof  to  the  damage  of  Fred  Neumann  in  the  sum  of 
five  hundred  dollars.  Judgment  is  prayed  that  the  lease, 
note,  and  mortgage  be  delivered  up  and  canceled,  that  de- 
fendant be  enjoined  from  disposing  of  the  note,  and  for  five 
hundred  dollars  damages  in  favor  of  Fred  Neumann  for 
being  dispossessed  of  the  leased  premises. 

To  th^  complaint  the  defendant  interposed  a  demurrer  upon 
the  ground,  among  others,  that  there  was  a  misjoinder  of 
plaintiffs  and  a  misjoinder  of  causes  of  action.  The  demurrer 
•was  overruled,  but,  as  judgment  was  finally  entered  in  favor 
of  defendant,  it  is  not  necessary  to  pass  upon  the  demurrer 
here.  It  is  not  apparent  that  Fred  Neumann  has  any  interest 
in  the  cancellation  of  the  note  and  mortgage,  nor  that  Paul 
Neumann  has  any  interest  in  the  damages  which  Fred  Neu- 
mann alleges  that  he  suffered  by  reason  of  being  dispossessed 
of  the  premises.  Defendant  denies  most  of  the  allegations  of 
the  complaint,  and  alleges  affirmatively  that  at  the  time  of 
making  the  said  lease,  note,  and  mortgage  Fred  Neumann 
agreed  with  defendant,  as  a  part  of  the  agreement  of  lease, 
that  he  would  purchase  all  dairy  products,  milk)  and  supplies 
for  the  use  of  the  business  of  the  said  Seaside  Creamery 
from  defendant;  that  the  plaintiff  Paul  Neumann  executed 
the  note  and  mortgage  as  security  for  the  performance  of  said 
agreement,  so  made  by  Fred  Neumann,  to  purchase  from  de- 
fendant; that  afterwards  the  defendant,  at  the  request  of 
plaintiffs  and  each  of  them,  and  upon  their  express  promise 
to  pay  therefor,  did  furnish  and  deliver  to  Fred  Neumann 
milk,  dairy  products,  and  merchandise,  for  his  use  in  said 
Seaside  Creamery,  of  the  value  of  seventeen  hundred  dollars, 
and  that  plaintiffs  have  not  paid  the  same  nor  any  part 
thereof.  Judgment  is  prayed  against  plaintiflBsi,  and  each  of 
them,  for  the  sum  of  seventeen  hundred  dollars,  besides  inter- 
est. Plaintiffs  demurred  to  the  answer,  and  now  urge  that 
it  does  not  state  facts  sufficient  to  constitute  a  defense  or 
counterclaim.  As  the  demurrer  is  general  and  put  in  jointly 
by  both  plaintiffs,  it  must  be  held  that  the  answer  is  sufficient 
if  it  states  a  defense  or  counterclaim  against  either  of  the 
plaintiffs.  {O'Callaghan  v.  Bode,  84  Cal.  495;  Rogers  v. 
Schulenburg,  111  Cal.  284.)  We  cannot  say  that  the  answer 
did  not  state  facts  sufficient  to  constitute  a  defense  or  counter* 


Jan.  1905.]  Nsumann  v.  Mosbttl  89 

claim  as  to  either  plaintiff.  It  states  that  the  agreement  as 
to  purchasing  supplies  from  defendant  was  made  at  the  time 
of  making  the  lease,  and  that  the  note  and  mortgage  were 
made  and  given  as  security  therefor. 

The  court  found  in  favor  of  defendant  and  against  Fred 
Neumann  as  to  the  eviction,  the  damages  alleged  to  have  been 
caused  by  such  eviction,  and  against  both  plaintifb  on  the 
counterclaim  of  defendant  to  the  extent  of  $1,625,  for  goods, 
supplies,  and  dairy  products  sold  and  delivered  to  Fred  Neu- 
mann. The  court  further  found,  as  against  appellant  Paul 
Neumann,  that  the  note  and  mortgage  were  given  as  security 
for  the  sums  that  might  become  due  for  supplies  to  be  fur- 
nished Fred  Neumann  by  defendant;  that  the  agreement  made 
as  to  supplies  and  goods  to  be  furnished  to  Fred  Neumann 
was  a  part  and  parcel  of  the  agreement  to  lease,  and  that  the 
lease  and  agreement  in  fact  constituted  one  contract,  for  which 
the  note  and  mortgage  were  given  as  security.  Judgment  was 
ordered  and  entered  that  plaintiffs  are  not  entitled  to  any 
relief,  and  that  defendant  recover  judgment  against  plain- 
tiffs and  each  of  them  for  $1,625,  and  interest  and  costs  of 
si^it.  Paul  Neumann  claims  that  the  findings  herein  specified 
are  not  supported  by  the  evidence,  and  we  are  of  the  opinion 
that  his  claim  is  correct.  The  lease  contains  no  mention  of 
any  contract  or  agreement  respecting  the  furnishing  of  goods 
and  products  to  Fred  Neumann.  The  mortgage  is  an  ordinary 
mortgage  to  secure  the  promissory  note  therein  described,  and 
contains  not  a  word  as  to  it  being  given  as  security  for  any- 
thing else.  The  defeasance,  made  and  signed  by  defendant, 
provided  that  he  would  surrender  the  note  and  mortgage  pro- 
vided Fred  Neumann  ''faithfully  performed  the  conditions 
of  that  certain  lease,  etc." 

Defendant  offered  in  evidence  a  written  agreement  made 
between  himself  and  Fred  Neumann  as  to  the  purchase  and 
price  of  milk,  butter,  and  dairy  products  from  him  by  Fred 
Neumann.  This  contract  contained  the  clause:  "Said  Neu- 
mann agrees  to  pay  to  said  Moretti  for  all  dairy  products 
delivered  to  him  as  above  in  United  States  gold  coin."  While 
the  contract  is  quite  lengthy,  and  contains  ten  independent 
paragraphs,  not  a  word  is  said  therein  as  to  appellant  Paul 
Neumann  being  liable  for  the  products  to  be  furnished  Fred 
Neumann  thereunder,  nor  as  to  the  mortgage  being  security 
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therefor.  There  is  not  a  syllable  of  evidence  that  appellant 
ever  requested,  or  agreed  to  pay  for  any  of  the  goods  and 
dairy  products  supplied  to  Fred  Neumann.  The  books  were 
kept  by  Fred  Neumann.  Defendant's  counsel  in  their  brief 
do  not  point  out  any  evidence  tending  to  support  the  findings. 
They  claim  that  the  agreement  as  to  the  purchase  of  goods 
and  dairy  products  should  be  read  into  the  lease  as  a  part 
thereof,  and  cite  many  authorities  which  have  no  application 
It  would  be  diflScult  for  them  to  find  any  authority  to. sustain 
the  proposition  that  the  independent  contract  as  to  purchasing 
supplies  for  the  creamery  was  a  part  of  the  lease.  The  lease 
was  in  writing,  and  was  one  contract,  the  mortgage  was  in 
writing,  and  was  a  contract  to  secure  the  performance  of  tke 
covenants  of  the  lease  to  the  extent  of  three  hundred  dollars, 
and  the  contract  as  to  purchasing  goods  from  defendant  was 
in  writing,  and  it  is  not  shown  by  the  evidence  that  it  had 
anything  to  do  with  the  lease.  As  between  Paul  Neumann 
and  defendant,  Paul  Neumann  is  entitled  to  a  finding  as  to 
whether  or  not  anything  is  due  by  Fred  Neumann  to  defend- 
ant under  the  covenants  of  the  lease  as  therein  expressed,  and 
if  anything  is  due,  the  amount  thereof.  If  nothing  ib  Oie, 
then  appellant  is  entitled  to  have  the  note  and  mortgage  can- 
celed. Plaintiff  Fred  Neumann  did  not  appeal  from  the  order 
denying  the  motion  for  a  new  trial.  His  appeal  is  on  Ae 
judgment-roll  alone,  without  a  bill  of  exceptions.  We  must 
therefore  presume,  as  against  him,  that  there  is  evidence 
sufficient  to  sustain  the  findings,  and  that  such  evidence  was 
admitted  without  objection.  He  can  only  question  the  judg- 
ment with  reference  to  the  pleadings  and  whether  or  not  it 
ii  the  legal  conclusion  from  the  facts  found.  No  claim  is 
made  that  the  judgment  is  not  the  legal  conclusion  from  the 
Sndings,  and  this  leaves  only  the  question  as  to  whether  or 
not  the  pleadings  are  sufficient  to  support  the  findings  and 
judgment.  In  view  of  the  liberal  construction  to  be  placed 
upon  the  pleadings,  where  the  evidence  does  not  appear  to 
have  been  objected  to,  and  the  findings  are  conclusive,  we 
think  the  pleadings  are  sufficient  as  to  Fred  Neumann. 

The  court  found  that  the  agreement  under  which  the 
counterclaim  arose  was  made  at  the  same  time  as  the  lease  and 
was  a  part  of  the  same  transaction.  The  answer  alleges  **that 
at  the  time  of  making  and  executing  said  lease,  said  parties 
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thereto  m  order  to  more  specifically  arrange  as  to  the  manner 
of  conducting  the  business  of  said  Seaside  Creamery,  said 
Louis  Moretti  and  Fred  Neumann  made,  entered  into,  and 
executed  a  further  agreement,"  etc. 

We  advise  that  the  judgment  as  to  Fred  Neumann  be 
affirmed,  and  as  to  Paul  Neumann  that  the  judgment  and 
order  be  reversed. 

Harrison,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  jud.*?- 
ment  as  to  Fred  Neumann  is  affirmed,  and  as  to  Paul  Neu- 
mann the  judgment  and  order  are  reversed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[8.  F.  No.  8763.     Department  Two.— January  20,  1905.] 

^MjL  NEUMANN,  and  FEED  NEUJVLA.NN,  Respondents, 
V.  LOUIS  MOBETTI,  AppeUant. 

*3ffjUNcnoN — ^Bestbaining  OBDEk — Prelxminaby  Injunction — ^Under- 
TAKINO  Bequibed. — The  isBvjiiiee  of  a  restraining  order  under  gec- 
tionfl  529  and  530  of  the  Code  of  Civil  Procedure,  without  an  un- 
dertaking, refers  only  to  the  time  intervening  between  an  applica- 
tion for  an  injunction  and  the  day  fixed  in  the  order  to  show  cause. 
An  ex  parte  restraining  order  granted  to  plaintiff  beiore  the  de- 
fendant's appearance,  until  the  further  order  of  the  court,  is  a 
preliminary  injunction,  npoa  which  an  undertaking  must  be  re- 
quired. 

iD^ — ^Betusal  to  Dissolve  Injitnotion — Appealable  Obdsb. — An  order 
refusing  to  dissolve  an  injunction  is  an  appealable  order,  and  where 
no  bond  was  given  thereupon  the  order  must  be  reversed,  whether 
the  in  junction  was  served  upon  the  defendar    or  not. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  Santa 
Cruz  County  refusing  to  dissolve  an  injunction.  Lueas  F. 
Smith,  Judge. 

The  facts  are  stated  in  the  opinion  in  the  present  ( use,  and 
in  the  ease  between  the.  same  parties,  ante,  p.  25. 

Charies  B.  Younger,  Jr.,  for  Appellant. 
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Hugh  B.  Osbom,  and  Benjamin  K  Enight,  for  Respond- 

COOPER,  C. — This  action  was  brought  to  secure  the  can- 
cellation of  a  certain  note  and  mortgage  executed  by  plaintiff 
Paul  Neumann  to  defendant.  The  facts  are  fully  stated  in 
the  appeal  from  an  order  denying  a  new  trial  this  day  decided 
(S.  P.  No.  3960,  ante.  p.  25.) 

After  the  complaint  was  filed  and  summons  issued,  before 
answer  or  appearance  by  defendant,  the  court,  on  the  ex  parte 
application  of  plaintiff,  granted  a  restraining  order,  com- 
manding the  defendant,  his  agents  and  servants,  until  further 
order  of  the  court,  to  absolutely  refrain  from  assigning  or 
transferring  or  disposing  of  the  promissory  note  and  mort- 
gage. The  defendant  afterward  made  a  motion  to  dissolve 
and  set  aside  the  said  order  upon  the  ground  among  others, 
that  the  court  did  not  require  a  written  undertaking  on  the 
part  of  plaintiff  as  required  by  the  statute,  and  that  no 
undertaking  was  given  or  required  at  the  time  of  making  said 
order  or  at  any  other  time.  On  the  eighth  day  of  August, 
1903,  the  court  made  an  order  refusing  to  dissolve  the  re- 
straining order.  This  appeal  is  from  the  said  last-named 
order. 

The  restraining  order  was  an  injunction.  It  required  the 
defendant  to  refrain  from  a  particular  act.  (Code  Civ.  Proc. 
sec.  525.) 

An  appeal  lies  from  an  order  refusing  to  dissolve  an  in- 
junction. (Code  Civ.  Proc.  sec.  963,  subd.  2;  Schmidt  v. 
Bitzer,  (Cal.)  71  Pac.  563.) 

It  was  admitted  that  no  undertaking  was  given  or  required 
by  the  judge.  It  was  the  duty  of  the  court  or  judge  to  require 
a  written  undertaking  to  the  effect  that  plaintiff  would  pay  to 
the  party  enjoined  such  damages  as  such  party  might  sustain 
by  reason  of  the  injunction  (Code  Civ.  Proc,  sec.  529) ;  and 
the  injunction  will  be  dissolved  in  case  of  such  failure  to  give 
the  undertaking.  (McCracken  v.  Harris,  54  Cal.  81 ;  Alaska 
Improvement  Co,  v.  Hirsch,  119  Cal.  250.)  It  is  claimed  by 
respondent  that  the  restraining  order  was  not  in  fact  an  in- 
junction, but  a  temporary  restraining  order,  in  which  no 
undertaking  is  required.  In  the  case  San  Diego  Water  Co. 
V.  Pacific  Coast  8.  8.  Co.,  101  Cal.  218,  this  court  draws  a 
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distinction  between  a  temporary  restraining  order  and  an  in- 
junction. If  it  be  conceded  that  there  is  such  distinction  as 
to  requiring  a  bond,  we  are  clearly  of  the  opinion  that  in  this 
case  tile  order  was  not  a  temporary  order  within  the  mesning 
of  the  statute.  The  statute  provides:  ''An  injunction  cannot 
be  allowed  after  the  defendant  has  answered,  unless  upon 
notice,  or  upon  an  order  to  show  cause ;  but  in  such  case  the 
defendant  may  be  restrained  until  the  decision  of  the  court 
or  judge  granting  or  refusing  the  injunction."  (Ck>de  Civ. 
Proc.,  sec.  528.)  And  again:  "If  the  court  or  judge  deem  it 
proper  that  the  defendant,  or  any  of  several  defendants,  should 
be  heard  before  granting  the  injunction,  an  order  may  be  made 
requiring  cause  to  be  shown,  at  a  specified  time  and  place, 
why  the  injunction  should  not  be  granted ;  and  the  defendant 
may,  in  the  mean  time,  be  restrained."  (Code  Civ.  Proc., 
sec.  530.) 

It  is  therefore  plain  that  the  temporary  restraining  order 
referred  to  in  the  statute  is  an  order  which  applies  to  the 
time  intervening  between  an  application  for  an  injunction 
and  the  day  fixed  in  the  order  to  show  cause.  Under  section 
528,  after  the  defendant  has  answered,  an  injunction  cannot 
be  allowed  except  upon  an  order  to  show  cause.  Under  section 
530,  if  the  court  or  judge  deems  it  proper  that  the  defendant 
should  be  heard,  an  order  may  be  made  requiring  cause  to  be 
shown  at  a  specified  time  and  place. 

Under  either  section,  pending  the  application  and  before 
hearing  the  parties  on  the  order  to  show  cause,  the  defendant 
may  be  restrained.  It  would  be  the  better  practice,  and  cer- 
'.ainly  is  the  general  practice,  to  require  an  undertaking  dur- 
ing such  temporary  restraining  order.  But  in  all  cases  whire 
a  preliminary  injunction  is  granted  in  the  first  instancj,  or 
after  an  order  to  show  cause,  the  undertaking  must  be  requirod 
and  given.  As  said  in  Lambert  v.  Haskell,  80  Cal.  620,  "It 
seems  plain  that  the  undertaking  provided  for  by  the  Code 
of  Civil  Procedure  is  upon  the  preliminary  injunction.  No 
other  injunction  is  provided  for  therein.  And  ordinarily  no 
undertaking  could  be  required  on  the  final  decree." 

We  do  not  think  it  any  answer  that  the  injunction  would 
be  inefficient  unless  an  undertaking  was  given  or  that  it  does 
not  appear  to  have  been  served  upon  defendant.  These  rea- 
lons  might  be  urged  by  defendant  in  case  of  contempt  pro- 
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ceedings  for  violating  the  injunction,  but  if  the  injunction 
was  improperly  issued  without  complying  with  the  statut^i 
the  defendant  has  the  right  to  have  it  dissolved.  If  it  is  in- 
effectual, and  plaintiff  does  not  intend  to  serve  it  upon  de- 
fendant, it  can  do  him  no  harm  to  dissolve  it. 
The  order  should  be  reversed. 

Gray,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
reversed.  McFarland,  J.,  Lorigan,  J.,  Henshaw^  J. 


[8.  P.  No.  8107.     Department  Two.— January  20,  1905.] 

REBECCA  D.  BENJAMIN,  Respondent,  v.  MUTUAL  RE- 
SERVE FUND  LIFE  ASSOCIATION,  Appellant. 

Life  Insurance — Co-operative  Association — Assessments — Invalid 
Classification  or  Members. — The  essential  principle  upon  which 
co-operative  associations  on  the  assessment  plan  are  based  is,  that 
there  will  be  a  constant  invigoration  of  the  association  by  the 
accession  of  new  members,  that  it  shall  be  a  going  concern  for  the 
advantage  of  aU,  and  that  every  m^nber  will  be  given  the  benefit 
of  the  average  mortality  of  the  entire  membership  in  force  at  the 
last  death  prior  to  the  assf^^sment;  and  a  classification  of  earlier 
members  into  a  fifteen-jear  class,  solely  for  the  purpose  of  levying 
an  increased  rate  of  assessment  for  mortality  upon  them  in  violation 
of  the  contract  of  insurance,  is  invalid,  as  being  an  inequitable  and 
arbitary  discrimination  against  that  class. 

Idi. — ^Making  up  Deficiency. — Any  deficiency  existing  by  ^eason  of  hav- 
ing levied  insufScient  death  rates  upon  the  original  members  of  the 
association  is  a  deficiency  not  of  such  members  but  of  the  associa- 
tion itself,  and  it  cannot  be  made  good  by  arbitrarily  dividing  them 
into  a  class  and  levying  an  increased  rate  upon  them  to  make  up 
such  deficiency. 

Id. — ^Member  not  Liable  foe  Von>  Assessments. — Assessments  levied 
in  violation  of  the  contract  of  insurance  are  void,  and  create  no 
liability  upon  a  member  for  payment  thereof,  and  cannot  affect  his 
rights.  He  was  not  called  npon  to  determine  the  proper  amount 
to  pay  OT  tender  in  such  case,  nor  furnish  the  association  with 
his  reasons  for  lapsing  in  payment  oi  the  void  assessment,  in  the 
absence  of  any  provision  in  the  contract,  constitution,  or  by-laws 
requiring  such  reasons  to  be  stated. 
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Id. — ^Patmimt  or  Some  Void  Assessmxnts — Mbmbsb  not  Estopped.— 
The  payment  of  some  illegal  and  void  assessment  does  not  estop 
the  member  from  questioning  the  Taliditj  of  further  unpaid  assess- 
ments whieh  are  void.  Such  payments  wer«  made  under  a  moral 
eompulsiouy  a  threat  impbed,  that  if  he  did  not  pay  his  certificate 
would  be  forfeited,  and  the  association  cannot  take  advantage  of 
its  wrongs  in  legally  collecting  them;  nor  does  the  doctrine  of 
estoppel  have  any  application  to  the  payment  of  prior  illegal  de- 
mands which  impose  no  legal  obligation  to  continue  to  pay  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  William  B.  Dainger- 
field,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

I.  B.  L.  Brandt,  and  L.  A.  Redman,  for  Appellant. 

The  policy  was  avoided  for  non-payment  of  the  assessments 
CO  instanti  when  the  time  allowed  for  payment  expired. 
(Carey  v.  Oerman-American  Ins,  Co.,  84  Wis.  80;^  Freckman 
V.  Supreme  Council  Boyal  Arcanum,  96  Wis.  133,  134;  Eatl- 
way  Conductors'  Assn.  v.  Leonard,  82  111.  App.  214;  Hansen 
V.  Supreme  Lodge  K.  of  H.,  140  III.  306;  40  111.  App.  219.) 
Subscription  of  the  member  to  the  constitution  and  by-laws 
charged  him  with  notice  of  their  contents.  (Mutual  Fire  Ins. 
Co.  V.  Miller  Lodge,  58  Md.  463.)  The  member  had  options  in 
his  lifetime  which  he  could  avail  himself  of.  (2  Bacon  on 
Benefit  Societies  (Life  Ins.  Soc.)  376.)  Not  having  availed 
himself  of  those  options  he  abandoned  the  insurance.  The 
plaintiff  stands  in  no  better  position  than  her  husband ;  and  by 
reason  of  his  payment  of  former  assessments  of  the  same 
character,  she  was  estopped  from  setting  up  that  mortuarj' 
call  No.  98  was  invalid.  (Haydel  v.  Mutual  Reserve  Fund 
Life  Assn.,  98  Fed.  200;  Morgut  v.  United  Ben.  Assn.,  148 
Pa.  St.  185 ;  Methvin  v.  Fidelity  etc.  Ins.  Co.,  129  Cal.  251 ; 
1  Joyce  on  Insurance,  sec.  35 ;  Smith  v.  Covenant  etc.  Assn., 
16  Tex.  Civ.  App.  593;  Bigelow  on  Estoppel,  568.)  Classifi- 
cation imposing  different  burdens  is  not  invalid  or  unreason- 
able. {People  V.  Life  and  Reserve  Assn.,  150  N.  Y.  94 ;  Smith 
V.  Covenant  etc.  Assn.,  16  Tex.  Civ.  App.  593;  Niblack  on 
Mutual  Benefit  Societies,  sec.  254;  Barhot  v.  Mutual  Reserve 
Fund  Life  Ins.  Assn.,  100  Qa.  681 ;  Seymour  v.  Mutual  Be- 

^i  MAm.  8t.  Bep  907. 


86        Benjamin  v.  Mutual  bto.  Life  Assn.       [146  Cal. 

serve  Fund  Life  Ins.  Assn.,  14  Misc.  Rep.  (N.  T.)  151 ;  OatU 
r.  Mutual  Reserve  Life  Assn.,  121  Fed.  403. 

Edgar  D.  Peixotto,  aod  J.  T.  Honz,  for  Respondent 

The  assessment  was  void  as  not  being  of  the  entire  member- 
ship, as  provided  in  the  contract.  (Mutual  Ins.  Co.  v.  Hey- 
wards,  3  Gray,  208.)  To  work  forfeiture  the  precise  con- 
dition of  the  contract  must  be  strictly  followed  without  varia- 
tion. (Bacon  on  Benefit  Societies,  sees.  377  et  seq.,  p.  563, 
note ;  Miles  v.  Mutual  Relief  Fund  Assn.,  108  Wis.  421 ; 
Randall  v.  Scott,  110  Cal.  595;  Bates  v.  Detroit  Mut.  Ben. 
Assn.,  51  Mich.  587;  Underwood  v.  Iowa  Legion  of  Honor, 
66  Iowa,  134.)  The  fifteen-year  classification  of  members  for 
purposes  of  assessment  was  invalid  and  void.  (Ebert  v. 
Mutual  Reserve  Fund  Life  Assn.,  81  Minn.  116;  Strauss  v. 
Mutual  Reserve  Fund  Life  Assn.,  126  N.  C.  971.*)  A  member 
is  not  required  to  pay  invalid  assessments.  They  cannot  affect 
his  rights.  (Lee  v.  Mutual  Reserve  Fund  Assn.,  97  Va.  160.) 
The  assessment  being  void,  the  rate  was  not  to  be  apportioned, 
and  no  tender  of  any  part  was  required.  (Hogan  v.  Pacific 
etc.  League,  99  Cal.  248;  Schultz  v.  Citizens*  etc,  Ins.  Co., 
59  Minn.  315;  Farmers'  etc.  Ins.  Co.  v.  Knight,  162  111.  470; 
Lee  V.  Mutual  etc.  Assn.,  97  Va.  165.)  Amendments  to  by- 
laws cannot  change  the  essential  rights  of  the  parties  as  fixed 
by  contract.  (WeUer  v.  Equitable  Aid  Soc,  92  Hun.  277; 
36  N.  Y.  Supp.  734;  Thibert  v.  Supreme  Lodge,  78  Minn. 
448;'  Annan  v.  Hill  Union  Brewery  Co.,  59  N.  J.  Eq.  414; 
Knight  Templar  etc.  Life  Indemnity  Co.  v.  Jarman,  104  Fed. 
638-643;  McNeil  v.  Southern  Tier  Masonic  Relief  Assn.,  40 
App.  Div.  581 ;  58  N.  Y.  Supp.  119 ;  Morrison  v.  Wisconsin  etc. 
Ins.  Co.,  59  Wis.  162.)  There  was  no  estoppel  from  the  pay- 
ment of  past  illegal  assessments.  {Duggins  v.  Covenant  Mu- 
tual Life  Assn.,  87  111.  App.  416;  Schultz  v.  Citizens'  M.  j. 
Ins.  Co.,  59  Minn.  308;  Farmers'  etc.  Ins.  Co.  v.  Knight,  162 
111.  470.) 

LORIGAN,  J. — This  action  was  brought  by  the  beneficiary 
to  recover  upon  a  life-insurance  policy  for  five  thousand  dol- 
lars. The  defense  was  that  the  policy  was  forfeited  for  non- 
payment of  assessments.    The  plaintiff  had  judgment,  and  the 

1  83  Am.  St.  Bep.  699.  >  79  Am.  St.  Bep.  412. 
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defendant  appeals  therefrom,  and  also  from  an  order  denying 
it  a  new  trial. 

The  plaintiff  transacts  the  business  of  life  insurance  on  the 
co-operative,  or  assessment,  plan.  The  husband  of  plaintiff 
— ^A.  P.  Benjamin — ^in  October,  1883,  applied  for  and  received 
a  certificate  of  membership  in  defendant,  together  with  a 
policy  of  insurance  upon  his  life  for  five  thousand  dollars, 
payable  to  his  said  wife.  In  said  certificate  and  policy  the 
defendant  agreed  as  follows:  "Whenever  the  death  fund  of 
the  association  is  insufficient  to  meet  the  existing  claims  by 
death  an  assessment  shall  be  made  upon  the  entire  membership 
in  force  at  the  date  of  the  last  death,  the  same  to  be  apportioned 
among  the  members  according  to  the  age  of  each  member,  for 
such  a  sum  as  the  executive  committee  may  deem  sufficient  to 
cover  said  claims,  and  the  net  amount  received  from  such 
assessment  (less  twenty-five  per  cent  to  be  set  apart  for  the 
reserve  fund)  shall  go  into  the  death  fund." 

It  was  also  agreed,  on  the  part  of  the  insured,  that  "this 
certificate  shall  be  subject  to  all  the  provisions  and  stipula- 
tions contained  in  the  constitution  and  by-laws  of  the  associa- 
tion, with  the  amendments  thereto."  The  insured  also  agreed 
to  pay  all  dues  and  assessments  when  due ;  and  it  was  also  pro- 
vided and  agreed  further,  that,  in  case  of  failure  to  so  pay  the 
said  sum,  the  said  certificate  should  become  null  and  void, 
and  all  moneys  paid  thereunder  should  be  forfeited  to  said 
association. 

At  the  time  of  the  issuance  of  the  said  certificate  of  member- 
ahip  there  was  in  existence,  in  full  force  and  effect,  a  "consti- 
tution and  by-laws"  of  said  association,  in  which  it  was  pro- 
vided that:  "On  the  first  days  of  February,  May,  August, 
and  November  (or  at  such  other  periods  as  the  board  of  direc- 
tors may  determine),  an  assessment  shall  be  made  upon  the 
entire  membership  in  force  at  the  date  of  the  last  audited 
death  claim  prior  thereto,  for  such  a  sum  as  the  executive 
committee  may  deem  sufficient  to  meet  the  existing  claims  by 
death,  the  same  to  be  apportioned  among  the  members  ac- 
cording to  the  age  of  each  member,  as  per  the  rates  named  in 
the  certificate  of  membership,  and  the  net  amount  received 
from  such  assessment  (less  twenty-five  per  cent  to  be  set  apart 
for  the  reserve  fund)  shall  go  into  the  death  fund.  ...  A 
failure  to  pay  the  assessment  within  thirty  days  from  the 
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first  days  of  February,  May,  August,  and  November  (or  at 
such  other  periods  as  may  be  named  by  the  directors)  shall 
work  a  forfeiture  of  membership  in  this  association  of  all 
rights  thereunder."  It  was  further  provided  in  said  ** con- 
stitution and  by-laws'*  that:  **The  board  of  directors  shall 
have  authority  to  adopt  such  other  rules  and  regulations  as 
they  may  deem  for  the  interest  of  the  association."  It  was 
also  provided:  **This  constitution  may  be  revised  or  amended 
at  any  annual  meeting,  or  at  a  special  meeting  of  the  members 
called  for  that  purpose." 

The  findings  show  that  the  insured  paid  all  dues  and  assess- 
ments up  to  the  date  of  mortuary  call  No.  98,  June  1,  1898. 
This  call  required  payment  on  or  before  July  1,  1898,  but  was 
not  paid,  and  in  July  the  assured  was  notified  that  his  policy 
had  lapsed.  On  October  11th  of  the  same  year  the  insured 
died.  It  is  contended,  that  is  was  unnecessary  to  pay  this 
mortuary  call,  for  the  reason  that  it  was  excessive,  and  con- 
trary to  the  express  terms  of  the  policy,  or  certificate  of  mem- 
bership. By  a  series  of  resolutions,  the  association  had  placed 
all  members  who  entered  prior  to  1890 — including  said  Ben- 
jamin— in  a  class  by  themselves,  called  the  fifteen-year  class, 
and  required  them  to  pay  according  to  the  attained  age  of 
each  individual  at  the  date  of  the  assessment.  It  established, 
also,  other  classes,  known  as  ten-  and  five-year-classes,  and  pro- 
vided that  the  members  of  those  classes  should  be  assessed  as 
of  the  age  of  their  entry  into  the  association. 

The  effect  of  this  was,  to  compel  the  members  of  the  fifteen- 
year  class,  to  which  plaintiff's  husband  belonged,  to  bear  the 
expense  of  the  insurance  of  that  class,  without  the  aid  of  those 
joining  after  1890 — the  result  being  that  Benjamin  was  com- 
pelled to  pay  $2.67  per  thousand,  while  a  member  of  the  ten- 
year  class  of  the  same  age  as  Benjamin  was  assessed  only  $2.40 
per  thousand. 

It  is  contended  that  this  is  in  violation  of  the  original  con- 
tract, that  the  assessments  would  be  apportioned  among  all  the 
members,  according  to  the  age  of  each  member. 

The  lower  court  found  the  above  facts  to  be  true,  and 
decided  that  the  mortuary  assessment  —  No.  98  —  against 
Benjamin,  being  at  a  greater  rate  on  each  one  thousand 
dollars  of  insurance  held  by  him  under  his  policy,  than 
was  assessed  upon  each  one  thousand  dollars  held  by  other 
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members  of  said  association  of  the  same  age  as  Benjamin, 
upon  policies  issued  to  them  under  what  is  termed  the  ten- 
year-policy  plan,  was  unauthorized  by  the  contract  between 
Benjamin  and  the  defendant  association,  and  was  dispropor 
tionate  and  discriminating  against  him,  and  was  invalid  and 
void. 
.  This  conclusion  of  the  lower  court  is  undoubtedly  correct, 
unless,  as  is  insisted  by  appellant,  the  finding  that  the  mortu 
ary  call  was  disproportionate  and  discriminating,  and  was  un- 
authorized and  in  violation  of  the  contract  of  insurance,  is  not 
justified  by  the  evidence.  This  contention  of  appellant  is 
based  upon  the  reports  of  the  superintendent  6f  insurance  of 
the  state  of  New  York,  where  the  defendant  association  is 
incorporated,  and  that  of  the  actuary  of  the  association,  intro 
duced  in  evidence,  supplemented  by  the  testimony  of  th<» 
latter. 

But,  as  far  as  the  matters  contained  in  such  reports  ar* 
concerned,  we  do  not  see  that  they  in  any  manner  disturb  th*' 
sufficiency  of  the  finding.  These  reports — particularly  thai 
of  the  actuary — are  relative  to  the  siattis  of  the  class  of  mem- 
bership holding  policies  in  the  fifteen-year  class,  as  regards 
their  relation  to  past  and  future  assessments  for  death  claims, 
which  it  was  insisted  were  properly  chargeable  to  that  class 
on  the  basis  of  the  mortality  experience  of  the  entire  mem- 
bership; and  also  with  regard  to  the  question  of  sufficiency, 
or  insufficiency,  of  the  proceeds  of  future  calls  or  assessments, 
based  upon  rates  at  the  then  assessed  age,  to  meet  probable 
death  losses  in  that  class.  In  these  reports,  the  secretary  and 
actuary  assumed  that  under  the  law  of  New  York,  and  under 
the  constitution  and  by-laws  of  the  association,  the  association 
had  the  right  to  place  its  members  who  had  joined  prior  to 
1890  in  a  class  by  themselves — the  fifteen  year  class — and  to 
assess  them  on  a  basis  different  from  that  applied  to  members 
coming  into  the  association  in  subsequent  years,  and  who  were 
also  divided  into  classes — ^ten  and  five  years — and  having 
assumed  this  right  the  reports  proceeded  to  assign  reasons 
why  it  would  be  entirely  equitable  and  proper  to  assess  the 
members  of  such  fifteen-year  class  at  their  attained  ages,  and 
to  assess  members  of  the  other  classes  at  their  age  of  entry, 
independent  of  the  contract  of  insurance  held  by  persons  of 
thA  fifteen-year  class,  such  as  Benjamin. 
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The  testimony  of  the  actuary  of  the  association  is  in  the 
lame  general  line. 

When,  however,  we  eliminate  from  the  reports  and  the 
testimony  of  the  actuary,  all  discussion  as  to  methods  of 
insurance  and  the  legitimate  system  which  should  prevail  in 
co-operative  insurance  companies,  such  as  the  defendant  asso- 
ciation, concerning  the  assessment  of  its  members,  and  the 
theories  indulged  therein  as  to  the  right  of  the  association  to 
divide  these  members  into  distinct  classes,  for  the  purpose  of 
assessments,  and  examine  the  facts,  it  is  not  difficult  to  discover 
the  object  sought  to  be  attained  by  the  segregation  of  its 
members  into  classes,  and  the  effect  upon  the  fifteen-year  class 
of  the  resolution  requiring  members  of  that  class  to  pay  assess- 
ments on  their  attained  ages,  and  not  upon  the  basis  of  an 
apportionment  of  payment  of  assessments  among  all  the  mem- 
ben  of  the  association  according  to  the  ages  of  the  members, 
as  provided,  at  least,  in  the  insurance  contract  between  Ben- 
jamin and  the  association. 

This  fifteen-year  class  was  made  up  of  members  of  the 
association  who  held  policies  in  the  association  prior  to  January 
1,  1890.  Their  contract  of  insurance  nowhere  authorized  the 
association  to  segregate  them  into  a  class;  and  this  was  done 
arbitrarily,  and  solely  with  a  view  of  placing  this  class  by 
themselves  for  assessment  purposes.  From  an  investigation 
made  on  behalf  of  the  association  by  its  actuary,  as  to  the 
payments  by,  and  the  payments  to,  this  fifteen-year  class, 
from  the  beginning  of  the  association  up  to  1898,  it  appeared 
that  the  payments  to  this  class  of  death  losses,  exceeded  the 
payment  by  it  of  premiums  in  the  sum  of  $852,876  ,•  that  the 
remaining  membership  of  the  association  (the  ten-  and  five- 
year  classes)  had  an  accumulated  emergency  fund  over  and 
above  its  losses,  paid  and  outstanding,  nine  times  the  amount 
of  a  single  call  or  asssessment;  that  in  the  judgment  of  the 
actuary,  this  condition  of  affairs  created  an  inequality  between 
the  fifteen-year  class,  and  the  ten-  and  five-year  classes,  and 
that,  "in  order  to  provide  the  revenue  necessary  for  meeting 
the  mortuary  costs  of  this  class  (fifteen-year)  the  basis  of 
assessment  upon  all  members  of  said  fifteen-year  class  should 
be  **at  their  attained  age** — and  the  association  acted  accord- 
ingly in  making  its  assessments  upon  that  class.  It  appean, 
txK),  from  the  superintendent's  reports,  that  the  rates  of  asfe«§- 
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ment  to  attained  age,  levied  against  the  policy-holders  of  this 
class,  were  raised  by  the  association  "in  the  endeavor  to  niakt* 
this  portion  of  its  membership  self-sustaining  as  between 
premiums  and  death  losses." 

And  as  farther  evidence  that  the  object  of  the  association  in 
arbitrarily  creating  a  fifteen-year  class,  and  raising  the  r»te 
of  assessment  upon  its  members  to  attained  age,  was  to  make 
the  class  self-sustaining,  appears  from  the  testimony  of  the 
actuary,  who  stated,  in  giving  his  views  upon  the  matter  of 
vsXea  as  between  the  different  classes,  that: — 

''The  burden  of  one  class  cannot  be  put  upon  another  Ciass 
cif  members,  because,  the  system  of  this  association  defendant, 
in  common  with  that  of  all  other  assessment  associations,  c  'D- 
.'emplates  the  payment  by  each  class  of  its  membership  of  ihe 
!08t  of  the  insurance  of  that  class,  and  that  any  over-pa^an^^ots, 
by  way  of  accumulations  for  a  so-called  reserve  or  eYnergency 
fund,  made  for  the  purpose  of  providing  additional  security 
for  the  performance  of  the  association's  contracts  with  its 
members,  should  be  held  for  only  a  limited  period,  and  at  the 
expiration  of  that  period,  applied  to  the  benefit  of  the  class 
by  which  such  over-payments  have  been  made,  in  the  form  of 
the  reduction  of  future  assessments,  or  to  apply  on  account  of 
future  assessments. 

''To  use,  therefore,  any  part  of  the  contributions  made  by 
one  class  of  membership,  in  payment  of  a  portion  of  the  cost 
of  insurance  of  another  class  would  be  to  deprive  the  class 
making  the  contributions  so  used,  of  a  portion  of  the  benefits 
secured  by  their  contracts,  and  to  which  they  are  fairly  en- 
titled. 

"The  effect  of  casting  the  burden  of  the  fifteen-year  class 
upon  new  members  entering  other  classes,  would  be  disastrous 
to  the  members  of  the  fifteen-year  class,  because  such  a  course 
of  action  on  the  part  of  the  association  would  so  discourage  the 
entering  of  new  members,  that  the  entire  burden  of  the  fifteen- 
year  class  would  be  sustained  by  that  class  alone,  and  if  the 
amounts  of  their  assessments  could  not  be  increased  to  meet 
the  losses  of  increasing  mortality,  there  would  be  no  fund  with 
which  to  pay  the  death  losses,  and  the  result  would  be  the 
winding  up  of  the  business  of  the  association." 

We  think  it  is  quite  apparent,  from  a  consideration  of  all 
these  matters  developed  by  the  reports  and  the  testimony  of  t>^ 
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actuary,  that  the  object  sought  to  be  accomplished  by  creating 
the  fifteen-year  class  and  raising  the  mortuary  calls  therein 
to  attained  ages,  was  to  meet  this  deficiency  to  which  we  have 
referred,  by  requiring  its  payment  from  the  class  which  it  is 
claimed  was  responsible  for  it;  and  as  to  future  assessments 
to  make  this  class  meet  the  mortuary  calls  thereof,  and  in  effect 
to  relieve  the  other  classes,  if  not  entirely,  at  least  to  a  very 
appreciable  extent,  from  doing  either. 

And  to  a  large  extent,  this  action  was  influenced  by  the  fact 
that  the  members  of  the  association  of  this  class  had,  after 
joining  the  association  and  prior  to  1890,  been  paying  assess- 
ments as  of  the  age  of  their  entry,  or  at  rates  indorsed  on 
their  policies,  which  were  lower  than  the  current  or  attained 
age  rates  should  have  been,  and  so  the  association  concluded 
it  was  only  fair  and  equitable  to  advance  these  old  mem- 
bers to  the  current  or  attained  age  rates,  in  order  to  equalize 
the  burden  to  be  borne  by  them  and  the  members  joining 
after  1890. 

But  according  to  the  terms  of  Benjamin 's  contract,  and  by 
virtue  of  his  relation  to  the  association  as  a  member  thereof, 
it  was  beyond  the  power  of  the  association  to  do  any  of  these 
things.  His  contract  did  not  provide  that  he  might  be  segre- 
gated into  a  class  of  the  association  for  any  purpose ;  or  that 
there  might  be  any  deficiency  created  by  the  class  into  which 
the  association  saw  pleased  to  place  him,  for  the  payment  of 
which  a  different  rule  of  assessment  than  his  contract  of  in- 
surance called  for,  might  be  adopted.  In  fact,  as  to  him, 
there  could  not  be  any  deficiency  of  a  class.  Any  deficiency 
existing  was  that  of  the  association,  for  which  he  was  no  more 
responsible  than  all  the  other  members  of  the  association  of 
his  age.  Nor  could  the  association,  by  arbitrarily  putting  him 
in  the  fifteen-year  class,  and  in  creating  other  classes  among 
the  members  of  the  association  joining  subsequently,  deprive 
Viini  of  the  benefit  which  should  accrue  to  him  under  his  con- 
tract by  the  constant  addition  to  the  association  of  new  selected 
lives,  and  of  having  the  amount  necessary  to  be  collected  to 
pay  mortuary  assessments  apportioned  among  the  entire  mem- 
bership according  to  their  actual  ages  when  liability  for  the 
assessment  accrued. 

The  essential  principle  upon  which  co-operative  associa- 
tions like  that  of  the  defendant  is  based,  is,  that  there  will 
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be  a  constant  invigoration  of  the  association  by  the  aoc<>s- 
sion  of  new  members ;  that  it  shall  be  in  fact  a  going  concern 
for  the  advantage  of  all,  and  that  every  member  of  the  asso- 
ciation will  be  given  the  benefit  of  the  average  mortality 
of  the  entire  membership  in  force  at  the  last  death  prior  to 
an  assessment,  resulting  from  this  constant  addition  of  new 
members. 

And  it  was  necessarily  upon  this  theory  that  the  earlier 
members  of  the  association  joined  it.  They  anticipated  the 
benefit  which  would  result  from  a  lower  average  mortality 
through  the  constant  accession  of  these  new  members,  and  it 
was  this  benefit  which  was  secured  to  Benjamin  as  one  of  the 
earliest  members,  by  the  provision  in  his  contract,  which  called 
for  an  assessment  "upon  the  entire  membership  in  force  at 
the  date  of  the  last  death  claim,  the  same  to  be  apportioned 
among  the  members  according  to  the  age  of  each  member." 
He  was  entitled  to  this  benefit  which  would  accrue  from  the 
constant  accession  of  such  members.  This  accession  would 
naturally  create  a  lower  average  mortality  among  the  entire 
membership,  and  consequently  a  smaller  cost  would  have  to  be 
sustained  by  each  member,  where  the  assessment  to  meet  death 
claims  was  distributed  over  the  entire  membership,  equally 
apportioned  as  to  amount,  according  to  the  respective  ages  of 
the  members. 

The  right  to  so  segregate  its  members  into  a  fifteen-year 
class,  as  was  done  here,  was  determined  by  the  supreme  courts 
of  Minnesota  and  North  Carolina,  adversely  to  the  contention 
of  this  appellant.  In  these  cases  the  suits  were  brought  against 
this  same  appellant  by  members  of  its  association  who  had  been 
segregated,  with  Benjamin,  into  this  fifteen-year  class,  to  re- 
cover damages  for  cancellation  of  their  policies  for  non-pay- 
ment of  a  mortuary  call  similar  to  the  one  under  consideratiim 
here,  levied  under  the  same  resolutions  advancing  the  members 
of  that  class  along  to  attained  ages,  and  assessing  them  accord- 
ing to  rates  fixed  for  such  age. 

In  these  decisions  it  was  held,  that  the  change  in  the  rate 
of  assessment  to  advanced  age,  and  which  was  to  apply  only 
to  those  members  who  entered  prior  to  1890,  placed  in  a  class 
by  themselves  solely  for  the  purpose  of  such  assessment,  was 
an  inequitable  and  arbitrary  discrimination  against  that  class, 
and  violative  of  their  contract  of  insurance. 
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In  the  first  of  these  eases — Ehert  v.  Mutual  Reserve  Fund 
Life  Assn.,  81  Minn.  116 — ^the  court,  discussing  this  propo- 
sition, said:  ''It  is  evident  that  the  contract  contemplated  an 
unsteady  and  varying  death  fund  from  which  to  pay  death 
claims,  and  that  the  amount  of  the  assessments  would  vary 
according  to  the  number  of  deaths,  the  growth  of  the  associa- 
tion in  membership,  and  earning  capacity  of  the  reserve  fund. 
It  is  also  clear  that  the  law  of  self-preservation  applied,  and 
if,  at  any  time,  in  order  to  meet  maturing  claims,  it  should  be- 
come necessary  to  levy  a  larger  amount  than  that  stipulated 
in  the  maximum  rate  of  the  table,  the  power  so  to  do  was 
inherent  in  the  association,  and  the  directors  would  have 
authority  to  pass  suitable  rules  and  regulations  for  that  pur- 
pose. But  it  is  equally  dear  that  neither  by  the  contract  of 
insurance,  in  contemplation  of  the  laws  of  New  York,  the 
constitution  and  by-laws,  nor  from  the  natural  inherent  power 
of  the  association,  based  upon  the  doctrine  of  the  general  good, 
does  there  exist  authority  to  arbitrarily  discriminate  in  favor 
of  one  dass  of  members  and  against  another  class.  ...  An 
attempt  is  made  to  justify  the  action  of  the  directors  upon 
the  ground  that  the  old  members  were  originally  taken  m  it 
the  age  of  entry,  and  in  order  to  properly  adjust  their  burrlen 
with  relation  to  members  subsequent  to  January  1,  1890,  t^e 
old  members  should  be  advanced  to  the  current  rates,  beca  «^o 
that  would  be  their  equitable  proportion  of  the  current  cost  of 
the  insurance.  The  actuary's  report  and  the  resolutions  men 
tioned  constantly  refer  to  the  members  who  entered  prior  to 
January  1,  1890,  as  'members  of  the  15-year  dass,'  as  though 
there  was  something  special  about  the  contracts  of  those  mem- 
bers which  would  authorize  such  discrimination.  .  .  .  Treat- 
ing the  so-called  15-year  members  as  a  class,  it  was  figured  out 
that  they  were  not  paying  their  equitable  proportion  of  the 
eost  of  insurance,  and  so  they  were  advanced  as  to  age.  The  ex- 
planation does  not  explain.  It  simply  amounts  to  a  confessioa, 
that  the  cost  of  carrying  the  insurance  of  the  so-called  doss, 
has  been  estimated  by  cutting  them  off  from  the  assodation  as 
invigorated  by  the  new  members.  Such  a  proceeding  was  in 
violation  of  the  contract.  The  old  members  joined  the  associa- 
tion upon  the  theory  that  it  was  to  be  a  living  institution — 
as  old  members  dropped  out  and  were  paid  off,  new  ones  came 
in,  younger  in  years ;   thus  adding  strength,  and  keeping  up  the 
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vitality  of  the  association.  The  new  members  entered  upon  the 
same  basis,  and  with  the  same  expectation,  yet  they  continue 
to  be  assessed  as  of  the  age  of  entry  on  the  1889  table.  There 
has  been  shown  no  reason  for  drawing  an  arbitray  line  as  of 
January  1,  1890.  If  the  board  of  directors  could  advance 
the  age  of  all  members  who  joined  prior  to  1890,  they  can  keep 
setting  out  classes  according  to  some  certain  years  of  entry, 
and  advance  its  members,  also,  as  to  age.  And,  if  the  board 
can  advance  the  members  who  joined  prior  to'  1890  to  the 
current  rates  of  the  1889  table,  they  can  for  the  same  reason 
advance  them  to  years  ahead  of  the  current  age.  The  board 
of  directors  had  no  authority  to  levy  such  an  assessment  as 
call  No.  96,  and  the  act  of  the  defendant  in  canceling  plaint- 
iff's policy  for  non-payment  of  the  call  made  upon  such  basis 
was  Void" 

In  the  other  case — Strauss  v.  Muiual  Reserve  Fund  Life 
Assn.,  126  N.  C.  971^^ — ^it  is  said:  "We  see  but  one  simple 
point  essential  to  the  determination  of  the  case :  Can  a  mutual 
association,  by  whatever  name  it  may  be  called,  or  whatever 
may  be  its  purpose,  enter  into  a  contract  with  one  of  its  mem- 
bers, and  after  receiving  large  sums  upon  said  contract,  alter 
its  essential  terms,  without  the  consent  of  the  member,  so  as 
practically  to  destroy  its  value  f  We  think  not.  The  plaintiff 
became  a  member  of  the  defendant  association  in  1883,  and  re- 
ceived a  policy  in  the  form  of  a  certificate  of  membership, 
wherein  it  was  expressly  agreed  that  assessments  should  'be 
made  upon  the  entire  membership  in  force  at  the  date  of  the 
last  death  for  such  a  sum  as  the  executive  committee  may  deem 
sulficient  to  cover  said  claims;  the  same  to  be  apportioned 
among  the  members  according  to  the  age  of  each  member  as 
per  table  indorsed'  on  said  certificate.  ...  It  seems  that  by 
successive  resolutions,  none  of  which  were  amendments  to  its 
constitution,  the  association  has  placed  in  a  separate  class  all 
members  who  entered  prior  to  1890,  and  requires  them  to  pay 
on  the  basis  of  the  age  attained  by  each  at  the  date  of  each  as- 
sessment, while  other  members  continue  to  be  assessed  only 
as  of  their  age  of  entry.  That  the  result  of  such  discrimination 
is  injurious  to  the  plaintiff  clearly  appears  from  the  16th,  18th, 
21st,  and  22d  findings  of  fact,  as  follows:  '(16)  .  .  .  That 
since  the  last  resolution  of  1898,  the  plaintiff  and  all  who 
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joined  said  company  prior  to  1890,  and  who  held  policies  simi- 
lar to  plaintiff's  were  assessed  at  their  full  attained  age,  at 
.rates  applicable  to  such  age,  whereas  persons  who  became  mem- 
bers since  1890,  and  who  held  policies  under  what  is  styled  the 
*'Ten  Year  Class"  and  the  "Five  Year  Cless,''  are  only  as- 
sessed at  their  age. of  entry ;  and  plaintiff  is  thereby  assessed  at 
a  higher  amount  than  if  the  entire  membership  were  assessed 
at  rates  of  their  attained  ages.'  *(18)  That  call  number  96, 
made  on  plaintiff  in  1898,  and  pursuant  to  the  resolutions  of 
said  year,  is  larger  in  amount  than  it  would  have  been  had  all 
the  members  of  the  association  been  assessed  at  their  full  at- 
tained ages.'  .  .  .  Upon  his  findings  of  fact,  the  court  below 
concluded,  as  matter  of  law,  that  the  assessment  made  in  pur- 
suance of  the  resolutions  of  1898  was  'in  violation  of  defend- 
ant's constitution  and  excessive  and  invalid.'  .  .  .  Judgment 
was  rendered  accordingly.  In  it  we  see  no  error.  All  that  we 
decide  in  the  present  case  is,  that  the  defendant  has  violated 
its  contract  with  the  plaintiff  in  a  material  matter,  whereby 
the  plaintiff,  having  suffered  substantial  injury,  is  entitled 
to  substantial  damages.  We  do  not  decide  that  a  mutual 
insurance  company,  or  any  other  kind  of  insurance  company, 
cannot  issue  policies  of  divers  kinds  and  classes,  if  so  au- 
thorized by  its  charter;  nor  do  we  decide  that  a  member  of 
a  purely  mutual  association  is  not  bound  by  all  reasonable 
by-laws  and  changes  lawfully  made  therein.  We  are  not 
considering  the  enforcement  of  a  contract  inequitable  on  its 
face,  but  the  violation  of  a  lawful  contract  by  attaching  there- 
to, without  the  consent  of  the  plaintiff,  conditions  which 
utterly  destroy  its  value.  It  is  evident  that,  if  the  resolution 
of  1898  is  binding  upon  the  plaintiff,  he  would  in  any  event  be 
eventually  forced  out  of  the  company  by  the  constantly  in- 
creasing premiums." 

It  is,  however,  insisted  by  appellant  that  the  case  of  Ouat 
V.  Mutual  Reserve  Fund  Life  Assn,,  121  Fed.  403,  is  opposed 
to  the  principles  enunciated  in  the  above  cases,  and  furnishes 
the  true  rule  of  law  to  be  applied  in  the  case  at  bar.  But  we  do 
not  perceive  that  the  Qaut  case  announces  any  different  prin- 
ciples. In  this  latter  case  the  dispute  was  over  the  right  of 
plaintiff  to  be  assessed  during  his  membership  as  of  his  **age 
of  entry"  into  the  association.  It  was  decided  that  he  had  no 
such  right.    No  such  question  is  involved  here.    It  is  not  con- 


Jan.  1905.]      Benjamin  v.  Mutual  etc.  Life  Assn.  47 

tended  by  this  respondent  that  Benjamin  could  only  be  assessed 
at  his  age  of  entry,  and  not  at  his  attained  age.  But  the  con- 
tention is,  that  in  apportioning  the  rates  under  the  resolutions 
above  referred  to,  the  uniformity  in  apportionment  on  a  basis 
of  the  "entire  membership"  of  the  association,  which  his  con- 
tract provided  for,  was  not  observed ;  that  the  apportionment 
was  fixed  solely  with  reference  to  a  part  of  the  **  entire  mem- 
bership*'— the  fifteen-year-class;  that  his  contract  fixed  a  ratio 
as  between  members  of  the  same  age,  and  members  of  a  differ- 
ent age,  of  the  ''entire  membership"  at  the  date  of  the  last 
death  claim,  and  required  that  in  any  apportionment  increas- 
ing assessments,  such  apportionment  should  be  so  made,  that 
every  member  of  the  same  age  of  the  entire  membership  should 
be  assessed  at  the  same  rate ;  that  the  apportionment  made  by 
the  resolution  did  not  adhere  to  this  basis,  nor  preserve  this 
ratio,  or  attempt  to  do  so,  but  the  apportionment  was  con- 
fined solely  to  the  membership  joining  prior  to  1890 — the 
fifteen-year  class — and  hence  was  a  violation  of  his  contract. 
This  proposition  was  not  involved  in  the  Gaut  case,  but  it  was 
the  essential  point  involved  in  the  Ebert  and  Strauss  cases, 
and  there  sustained,  and  we  are  satisfied  that  it  must  be  sus- 
tained in  the  case  at  bar. 

Very  much  is  said  in  the  briefs  about  "Experience  Tables 
of  Mortality,"  the  necessity  of  requiring  members  **to  pay 
the  costs  of  their  own  insurance,"  the  diflFerence  between  the 
"mortuary  calls"  made  upon  the  fifteen-year  class,  and  the 
"premium  calls"  paid  by  the  ten-year  class.  As  far,  however, 
as  Benjamin's  contract  is  concerned,  these  matters  only  tend 
to  confuse  its  proper  consideration.  Of  course  an  "Experi- 
ence Table  of  Mortality"  is  the  basis  for  figuring  rates  for 
life  insurance,  but  this  should  have  been  taken  into  con- 
sideration when  the  association  was  making  its  contract  of 
insurance  with  its  members.  The  difficulties  the  associa- 
tion found  itself  in  when  it  undertook  to  create  the  fifteen- 
year  class,  and  assess  the  members  thereof  differently  from 
its  other  members,  and  in  violation  of  their  contracts,  arose 
no  doubt,  as  stated  by  the  superintendent  of  insurance  of 
New  York  in  his  report  heretofore  adverted  to,  from  "a 
lack  of  knowledge  of  the  elementary  principles  of  life  insur- 
ance displayed  by  the  earlier  management"  of  the  associa- 
tion.   It  is  not  so  certain,  however,  but  even  these  diflBculties 
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and  the  necessities  they  created  might  have  been  met  by  a  uni- 
form increase  on  the  rates  of  the  entire  membership.  Bnt, 
whether  they  could  or  not,  they  afforded  no  excuse  for  violat- 
ing the  provision  of  the  contract  of  insurance  with  Benjamin. 
Nor  are  we  concerned  with  the  distinguishing  features  be- 
tween "mortuary"  and  ** premium"  calls.  Benjamin's  con- 
tract called  for  the  payment  of  "assessments'*  for  existing 
death  claims ;  his  contract  furnished  the  ratio  upon  which  an 
assessment  should  be  based,  namely,  upon  the  "entire  mem- 
bership" in  force  when  the  liability  of  the  assessment  ac- 
crued, "to  be  apportioned  among  the  members  according  to 
the  age  of  each  member,"  and  to  assess  him  at  his  attained 
age,  and  other  members  of  his  same  age  as  of  the  age  of  their 
entry,  was  a  violation  of  the  ("ontract  of  the  association  with 
him,  and,  for  this  reason,  the  assessment  designated  as  "Mor- 
tuary Call  98"  was  void. 

It  is  insisted  by  the  appellant  that  the  evidence  shows  an 
abandonment  by  Benjamin  of  his  contract.  This  claim  seems 
to  be  predicated  upon  the  fact  that  he  did  not  tender — ^assum- 
ing mortuary  call  98  to  have  been  illegal — ^the  amount  for 
which  he  was  justly  chargeable  on  that  call  under  his  contract, 
and  in  failing  to  make  reply  to  a  letter  by  the  association  to 
him  requesting  him  to  favor  it  with  his  "reasons  for  lapsing." 
But  the  assessment  being  illegal  and  void  could  not  affect  the 
plaintiff's  rights.  He  was  only  required  to  pay  legal  assess- 
ments. He  was  not  required  to  obtain  the  data  upon  which 
to  correctly  figure  out  what  would  be  a  proper  amount  to  pay 
or  tender,  or  to  take  chances  of  his  tender  being  suflBcient,  if 
rejected,  to  preserve  his  rights.  It  was  the  duty  of  the  associa- 
tion to  make  a  lawful  assessment,  and  the  only  obligation  cast 
upon  the  plaintiff  under  his  contract  was  to  pay  it  on  due 
notice,  when  it  was  lawfully  made.  Neither  was  he  required  to 
furnish  the  association  with  his  reasons  for  "lapsing."  Then 
was  no  provision  in  his  contract,  or  the  constitution  or  by 
laws  of  the  association  requiring  him  to  do  so. 

It  is  further  claimed  that  the  plaintiff  is  estopped  from 
asserting  the  invalidity  of  "Mortuary  Call  98,"  because  her 
husband  had  paid  similar  calls,  for  several  years  prior  thereto, 
without  complaint,  and  which  calls  were  subject  to  the  sami^ 
claim  of  invalidity  as  is  asserted  now.  Assuming  this  to  be 
true,  it  affords  the  association  no  ground  for  invoking  an 
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estoppel,  for  at  least  two  reasons.  In  the  first  place,  the  ap- 
pellant cannot  take  advantage  of  its  own  wrong  which  would 
be  the  result  if  its  claim  of  estoppel  were  sustained.  All  these 
prior  calls,  if  levied  upon  the  same  theory  and  at  the  same 
ratio  as  that  of  call  98,  were  equally  illegal  with  it,  and  it 
was  wrong  for  the  association  to  have  levied  them,  or  to  have 
insisted  upon  their  payment.  They  were  demanded  under  an 
implied  threat  that,  unless  paid,  his  policy  would  be  forfeited, 
and  were  paid  under  a  moral  compulsion.  And,  as  said  in 
Duggan  v.  Covenant  Mutual  Life  A$sn,y  87  HI.  App.  416,  quot- 
ing approvingly  from  a  prior  decision  of  that  court:  "It  cer- 
tainly cannot  be  said  that  Tuttle  in  paying  previous  illegal 
assessment  acted  fraudulently  or  that  he  willfully  did  any- 
thing calculated  to  mislead  others  to  their  injury.  When  he 
paid  illegal  assessments  he  did  so  under  a  moral  compulsion 
and  a  threat  implied,  at  least,  that  if  he  did  not  pay,  his 
certificate  would  be  forfeited  and  the  provisions  made  for  his 
wife  in  case  of  his  death  be  tliereby  lost.  Can  appellant  be 
permitted  to  take  advantage  of  its  own  wrong  f  We  say  it 
cannot."  In  the  second  place,  and  independent  of  the  proposi- 
tion that  the  association  could  not  take  advantage  of  its  own 
wrong,  the  rule  is  general,  that  the  fact  of  prior  illegal  de- 
mands having  been  paid  imposes  no  legal  obligation  to  con- 
tinue to  pay  them.  The  doctrine  of  estoppel  has  no  application 
to  such  a  case.  (Schultz  v.  Citizens'  M.  L,  Ins.  Co.,  59  Minn. 
315;  Farmers'  etc,  Ins.  Co.  v.  Knight,  162  111.  470.)  Some 
other  claims  are  made  by  appellant  in  the  way  of  estoppel, 
which  have,  in  our  opinion,  no  more  force  than  the  one  just 
disposed  of. 

This  disposes  of  all  the  points  made  on  behalf  of  appellant 
for  a  reversal  which  we  deem  merit  discussion.  We  do  not 
pass  upon  the  point  as  to  the  notice  given  to  Benjamin  by  the 
association  of  the  assessment  in  question,  and  which  the  lower 
court  found  was  insufficient. 

Nor  do  we  pass  upon  the  preliminary  objection  raised  by 
plaintiff  against  the  consideration  by  us  of  the  appeal  from 
the  order  denying  the  new  trial,  which  she  urges  upon  the 
ground  that  there  is  nothing  in  the  record  to  show  that  the 
motion  for  a  new  trial  was  based  upon  the  insufficiency  of  the 
evidence  to  sustain  the  findings  in  the  case. 

In  our  opinion  the  evidence  was  sufficient  to  warrant  the 
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finding,  that  the  assessment  in  question  was  contrary  to  the 
express  terms  of  Benjamin's  policy  and  invalid,  and  hence  the 
judgment  and  order  appealed  from  are  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  1308.     Department  One. — January   21,   1905.] 
W.  T.  BILL,  Respondent,  v.  HENRY  FULLER,  Appellant. 

Baub  of  Orange  Crop — ^Delay  of  Purchaser — ^Rejection  of  Overripe 
Oranges — Recovery  op  Price. — ^Under  a  contract  made  in  Novem- 
ber for  the  sale  of  an  orange  crop,  to  be  taken,  with  the  exception 
of  late  ones,  before  April  .^rst  of  the  next  year,  and  paid  for  in 
eash  on  deh'very,  and  delivered  when  wanted  Vj  the  purchaser,  the 
purchaser  had  no  right  arbitrarily  to  fix  the  time  of  delivery, 
without  regard  to  the  maturity  of  the  oranges  on  the  trees  or  the 
effect  of  delay  upon  them;  and  where,  as  the  result  of  his  delay, 
after  notice  that  oranges  were  ripe  and  ready  for  delivery,  and 
that  delay  would  injure  them,  large  quantitier  of  oranges  became 
overripe  and  were  rejected  br  the  purchaser  as  unmerchantable, 
the  grower  had  the  right  to  recover  their  price  fixed  by  the  contract. 

Id. — Construction  op  Contract. — Such  ontract  of  sale  must  be  con- 
strued with  .reference  to  the  character  of  the  property  which  was 
the  subject  of  sale,  the  situation  of  the  parties,  and  the  natural 
results  of  time  and  the  operation  of  natural  forces. 

Fd. — Implied  Warranty — Faui/t  op  Purchase — Estoppel. — Any  im- 
plied warranty  of  the  merch&utabie  character  of  the  oranges  sold 
was,  if  existent,  only  a  warranty  that  the  fruit  would  be  merchant- 
able on  the  trees,  and  that,  when  gathered  in  due  season,  it  should 
be  handled  and  delivered  with  proper  care.  If  they  were  allowe<i 
by  the  purchaser  to  remain  too  long  upon  the  trejs,  so  as  to  become 
too  ripe  and  unfit  for  market,  it  was  the  fault  of  the  purchaser, 
and  he  should   not   be  allowed   to   take  advantage  of   that    fault. 

Id. — Evidence — Fallen  Fruit. — A  question  as  to  whether  some  of  the 
fruit  on  the  trees  when  the  contract  was  made  fell  off  was  properly 
excluded,  where  the  fruit-grower  did  not  claim  payment  therefor, 
and  none  of  the  fallen  fruit,  which  was  dwarfed  and  immature,  is 
shown  to  have  been  delivered  to  the  purchaser  as  fruit  sold  under 
the  contract. 

Id. — Improper  Cross-Examination — Softening  of  l-^uii  by  Rain  and 
Weather. — Where  the  plaintiff  as  a  ^vitness  upon  his  examination 
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in  ehief  had  not  been  asked  with  respect  to  the  condition  of  the 
fruit,  a  question  asked  on  cross-examination  as  to  whether  or  not 
tome  of  the  fruit  had  not  been  softened  by  rain  followed  hj  hot 
weather  was  properly  disallowed. 

Id. — Cabs  or  Orchard — Issue  not  Ikyolvsd. — Where  no  issue  was  in- 
volved in  the  case  as  to  the  care  given  .to  the  orchard  by  the  plain- 
tiff, there  was  no  error  in  refua'-'g  to  aUow  the  defendant  to  cross- 
examine  the  plaintiff  upon  that  subject. 

Id. — Fruit  Delivxred  and  Paid  for  —  Premature  Delivery. — Where 
early  fruit  was  delivered  and  paid  for  without  objeciion,  it  was 
not  error  to  ask  if  plaintiff  had  not  broken  the  contract  by  a  pre- 
mature delivery. 

Id. — Sals  of  Crop  on  Trees — Passage  of  Title — Bisk  op  Buyer. — 
Where  the  agreement  in  form  imported  a  present  sale  of  a  crop 
of  oranges  on  the  trees  of  the  plaintiff,  and  the  thing  sold  was 
then  in  existence,  and  was  identified  and  separated  from  other 
things,  it  seems  that  under  section  1141  of  the  Civil  Code  the  title 
passed  at  once,  and  that  the  oranges  remained  on  the  trees  at  the 
risk  of  the  buyer. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Bernardino  County  denying  a  new  trial  and  from  an  order 
refusing  to  set  aside  the  judgment,  and  enter  judgment  for 
appellant.    Benjamin  F.  Bledsoe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Frank  C.  Prescott,  for  Appellant 
C.  E.  Chapman,  for  Respondent 

SHAW,  J. — This  was  an  action  to  recover  the  balance  of 
the  purchase  price  alleged  to  be  due  for  a  crop  of  oranges 
sold  and  delivered  by  the  plaintiff  to  the  defendant.  The 
defendant  appeals  from  an  order  denying  his  motion  for  a 
new  trial,  and  from  an  order  denying  his  motion,  made  under 
section  663  of  the  Code  of  Civil  Procedure,  to  set  aside  the 
judgment  entered,  and  to  enter  another  and  different  judg- 
ment upon  the  findings. 

The  plaintiff  was  an  orange  grower  in  the  county  of  San 
Bernardino,  and  the  defendant  was  engaged  in  the  business 
of  buying,  selling,  packing,  and  shipping  fruit.  Fuller  in- 
spected the  plaintiff's  orchards  and  immediately  afterwards 
they  made  the  following  agreement:  **This  agreement,  made 
this  19th  day  of  November,  1900,  by  and  between  W.  T.  Bill 
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and  Henry  Fuller,  witnesseth:  That  said  Henry  Fuller  has 
this  day  bought  all  the  oranges  grown  this  year  by  W.  T.  Bill 
in  West  Eedlands  and  Bryn  Mawr,  except  the  St.  Michaels, 
at  two  cents  per  pound  (except  the  Australian  navels  on  the 
five  acres  known  as  the  Mabry  Ranch,  for  which  said  Fhiller 
agrees  to  pay  one  cent  per  pound),  and  said  W.  T.  Bill  hereby 
sells  to  H.  Fuller  at  said  prices.  All  oranges  to  be  taken  by 
H.  Fuller  on  or  before  April  1st,  1901,  except  the  late  Valen- 
cias,  and  paid  for  in  cash  as  soon  and  at  the  time  of  delivery. 
And  W.  T.  Bill  agrees  to  deliver  at  Bryn  Mawr  Station  when 
wanted  by  H.  Fuller."  The  court  found  that  in  pursuance  of 
this  agreement  plaintiff  delivered  160,256  pounds  of  oranges 
at  two  cents  per  pound,  and  5,197  pounds  at  one  cent  per 
pound ;  that  the  defendant  rejected  60,888  pounds  of  the  two- 
cent  oranges,  and  2,492  pounds  of  the  one-cent  oranges,  aod 
refused  to  pay  for  those  so  rejected;  that  at  the  contract  price 
the  rejected  oranges  would  amount  to  $1,243.26,  and  for  this 
amount  judgment  was  given  in  favor  of  the  plaintiff.  The 
principal  contention  arises  upon  the  construction  of  the  con- 
tract. 

The  defendant  claims  that  there  was  an  implied  war- 
ranty of  the  merchantable  quality  of  the  fruit  at  the  time  of 
delivery,  and  that  under  the  last  clause  of  the  agreement  he 
had  the  right  arbitrarily  to  fix  the  time  of  delivery  without 
regard  to  the  condition  of  the  oranges  or  the  effect  of  delay 
upon  them.  In  this  we  think  the  defendant  was  mistaken. 
At  the  time  the  contract  was  made  the  oranges  were  practically 
full  grown,  but  not  yet  ripe  enough  for  the  market.  The 
testimony  shows,  and  the  court  found,  that  the  oranges  be- 
came ripe  and  ready  for  market  in  January  of  the  year  1901 ; 
that  the  plaintiff  at  various  times  from  that  time  forward  until 
the  12th  of  March  informed  the  defendant  that  they  were  ripe 
and  ready  for  picking  and  shipment,  and  that  delay  would 
injure  them,  but  the  defendant  each  time  refused  to  receive 
them  until  March  12th,  and  that  at  that  time  he  told  the 
plaintiff  to  deliver  the  oranges  as  fast  as  he  could,  but  that 
he  would  cull  out  all  the  unmerchantable  fruit.  The  plaintiff 
objected  to  the  culling,  but  said  he  would  deliver  them  and 
demand  that  they  all  be  received  as  fruit  properly  delivered 
under  the  contract.  A  contract  of  sale  must  be  construed  vith 
reference  to  the  character  of  the  property  which  is  the  sub- 


Jan.  1905.]  Bill  t;.  Fullbr.  5S 

ject  of  the  sale,  the  situation  of  the  parties,  and  the  natural 
results  of  time  and  of  the  operation  of  natural  forces.  The 
court  found  that  in  January  the  fruit  deliyered  was  all  mer- 
chantable, and  that  at  the  time  of  its  delivery  in  the  latter  part 
of  March  it  was  in  as  good  condition  as  it  could  be  kept  by 
reasonable  care,  and  that  the  unmerchantable  condition  of 
the  fruit  at  the  time  of  its  delivery  was  caused  solely  and  only 
by  reason  of  the  fruit  being  left  on  the  trees  an  unreasonable 
length  of  time.  Under  these  circumstances  we  think  the  con- 
tract should  not  be  construed  to  give  Fuller  the  absolute  right 
to  defer  the  delivery  of  the  oranges  to  the  injury  of  the  plain- 
tiff. It  must  be  construed  to  mean  that  the  oranges  were  to 
be  taken  by  Fuller  on  or  before  April  1,  1901,  and  at  such 
reasonable  time  as  should  be  necessary  to  insure  their  good 
condition  with  respect  to  maturity  and  fitness  for  market. 
It  cannot  be  that  under  this  agreem^t  the  defendant  was  at 
liberty  to  refuse  to  accept  the  oranges,  and  compel  the  plain- 
tiff to  keep  them  on  the  trees  until  one  half  of  them  had  be- 
come unfit  for  market.  The  merchantability  which  was  war- 
ranted by  the  contract,  if  there  was  any  such  warranty,  was 
nothing  more  than  a  warranty  that  the  fruit  should  be  mer- 
chantable on  the  tree,  and  that  when  gathered  in  due  season 
it  should  be  handled  and  delivered  with  proper  care.  This 
being  the  case,  under  the  findings  we  think  the  defendant  was 
not  justified  in  refusing  to  accept  the  oranges  which  he  culled 
from  the  crop  because  of  his  claim  that  they  were  too  ripe  and 
puffy  for  the  market.  The  fact  that  they  had  been  allowed  to 
remain  so  long  on  the  trees,  and  thus  become  unfit  for  the 
market,  was  the  fault  of  the  defendant,  and  he  should  not  be 
nllowed  to  take  advantage  of  that  fault. 

There  are  some  minor  objections  which  may  be  noticed. 
There  was  no  error  in  sustaining  the  objection  to  the  question 
whether  or  not  there  was  fruit  on  the  trees  at  the  time  of 
making  the  contract  which  fell  off  and  never  was  incorporated 
into  the  contract  at  all.  The  plaintiff  did  not  claim  paymeni 
for  any  such  fruit,  and  there  is  no  evidence  that  he  ever  de* 
livered  any  of  it  to  the  defendant.  His  statement  that  then- 
was  some  dwarfed,  immature  fruit  that  dropped  off  the  trecii 
and  decayed  on  the  ground,  and  that  he  endeavored  to  picl 
up  the  most  of  it,  is  misunderstood  or  misinterpreted  by  the 
appellant.    It  is  clear  that  he  did  not  intend  by  that  state- 
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ment  to  say  that  he  had  picked  up  this  immature  fruit  and 
delivered  it  as  fruit  sold  under  the  contract.  It  was  not  error 
to  sustain  the  objection  to  the  question  asked  the  plaintiff 
while  he  was  testifying  as  a  witness  whether  or  not  some  of 
the  crop  had  been  softened  by  reason  of  a  rain  followed  by 
hot  weather.  This  was  not  cross-examination.  The  plaintiff 
had  not  been  asked  upon  his  examination  in  chief  with  re- 
spect to  the  condition  of  the  fruit.  Nor  was  there  error  in 
refusing  to  allow  the  defendant  to  cross-examine  the  plaintiff 
with  respect  to  the  care  which  he  gave  to  the  orchard.  There 
was  no  issue  involving  that  proposition. 

The  court  did  not  err  in  sustaining  the  objection  to  the 
question  put  to  plaintiff  whether  he  had  himself  broken  the 
contract  by  delivering  a  small  quantity  of  fruit  in  January 
which  had  been  paid  for.  There  was  no  controversy  over  this 
fruit,  nor  over  any  fruit  except  that  delivered  in  March.  The 
testimony  was,  that  all  the  fruit  except  the  March  deliveries 
was  paid  for  without  question,  and  whether  the  plaintiff  had 
prematurely  delivered  the  small  quantity  of  oranges  in  Janu- 
ary was  immaterial,  inasmuch  as  the  defendant  accepted  the 
same  without  objection.  The  defendant  claims  that  some  of 
the  findings  are  not  supported  by  the  evidence.  We  do  not 
think  it  necessary  to  discuss  this  question  in  detail.  An  ex- 
amination of  the  evidence  shows  that  the  findings  are  all  fairly 
supported. 

We  have  treated  the  case  upon  the  theory  that  the  title  did 
not  pass  until  delivery  and  that  the  findings  were  all  in- 
cluded within  the  issues  made  by  the  pleadings,  although 
plaintiff  contends  with  much  force  that  all  the  findings  other 
than  the  findings  that  the  allegations  of  the  complaint  are 
true,  and  that  the  allegations  of  paragraph  No.  3  of  the 
answer  are  untrue,  are  outside  the  pleadings,  and,  although 
in  favor  of  the  plaintiff,  are  unnecessary  to  a  decision  of  the 
case.  The  evidence  upon  which  they  are  based  was  introduced 
over  the  plaintiff's  objection,  and  consequently  he  could  not 
be  held  to  have  allowed  the  case  to  be  tried  upon  the  theory 
that  these  findings  were  within  the  issues.  But  treating  the 
findings  as  within  the  issues,  we  are  of  the  opinion  that  no 
error  was  committed  by  the  court. 

Nor  do  we  wish  to  be  understood  as  holding  that  the  title 
to  the  crop  did  not  pass  as  soon  as  the  contract  was  executed. 
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The  agreemeut  in  form  imports  a  present  sale,  the  thing  sold 
was  in  existence  and  was  identified  and  separted  from  other 
things.  Under  section  1141  of  the  Civil  Code,  it  would  seem 
that  title  passed  at  once,  and  that  the  oranges  remained  on  the 
trees  at  the  risk  of  the  buyer. 
The  orders  are  affirmed. 

Van  Dyke,  J.,  and  Angellotti,  J.,  concurred. 


[Sae.  No.  1107.    Department  One.— J'aniiary  81,  1905.] 

JAMES  ASTILL,  Respondent,  v.  SOUTH  TUBA  WATER 
COMPANY,  AppeUant. 

ACTION  TO  Abate  Nuisances — ^Pleading — Causes  or  Action  not  Mis- 
joined. — A  complaint  in  an  action  to  abate  two  distinct  nuisanees, 
one  of  which  is  caused  by  the  negligence  of  the  defendant  in 
allowing  water  to  escape  from  the  banks  of  defendant's  ditch 
and  extending  over  the  plaintiff's  land,  making  it  swampj  and 
marshy,  and  the  other  of  which  is  caused  by  the  flow  of  the  water 
from  the  ditch  into  defendant's  reservoir,  filling  it  with  vegetable 
matter,  which  became  rotten  and  decayed,  causing  a  nuisance  to 
the  plaintiff,  does  not  show  a  misjoinder  of  carsee  of  action. 

Id. — Joinder  or  Causes  or  the  Same  Class. — ^Under  section  427  of  the 
Code  of  Civil  Procedure  two  or  more  causes  of  action  belonging  to 
the  same  class  may  be  joined;  and  a  plaintiff  may  in  the  same 
complaint  set  up  any  number  of  separate  causes  of  action. 

Id. — Causes  not  Sepaeately  Stated  —  Demubber  —  DirrsRENT  Ele- 
ments or  Damage. — The  fact  that  the  causes  of  action  for  distinct 
nuisances  were  not  separately  stated  is  not  a  cause  of  demurrer,  nor 
of  different  elements  of  damage  arising  from  the  same  nuiBanee 
constitute  distinct  causes  of  action. 

Id. — Abatement  or  Nuisance — Joinder  or  BAMAOES.^Under  seetion 
731  of  the  Code  of  Civil  Procedure,  and  at  common  law  without 
the  aid  of  that  section,  the  party  injured  by  a  nuisance  may, 
in  the  same  action,  obtain  a  judgment  abating  it  and  recover  the 
damages  caused  thereby. 

Id. — SurpiciENCY  op  Evidence — Support  or  Findings — Conpucting 
Evidence. — Where  there  is  ample  evidence  to  support  all  of  the 
findings  in  favor  of  the  plaintiff,  though  there  is  evidence  to  the 
contrary,  it  is  not  the  province  of  this  court  to  determine  ques* 
tions  of  the  preponderance  of  evidence. 

Id. — Evidence — Adverse  User — Easement  por  Beservoib — Title  op 
Plaintipp — Negligent  Use  op  Easement. — Where  the  plaintiff  is 
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the  ^antee  of  a  pateatee  of  goyeTDment  land,  and  the  right  cf  th« 
defendant  to  an  easement  for  the  reservoir  and  ditch  ipon  plain- 
tiff's  land  is  not  disputed,  and  the  answer  pleads  a  mere  easement, 
and  sets  up  no  title  to  any  land  outside  of  the  reservoir,  it  was  not 
error  to  exelnde  evidence  tending  to  show  adverse  user  by  defendant 
of  part  of  the  land  on  which  it  is  alleged  that  a  nuisance  existed 
in  allowing  the  reservoir  to  be  filled  with  decaying  vegetable  mat- 
ter. The  precise  extent  and  boundary  of  the  reservoir  are  unim- 
portant. 

iDw — Bkfusal  to  Sosikb  Oxtt  Amswxr — ^Waivzb  of  Objection. — The 
court  did  not  err  in  refusing  to  strike  out  an  answer  to  a  question 
conceding  that  it  was  improper  in  form,  where  the  answer  was 
admitted  without  objection,  and  it  does  not  appear  that  there  was 
no  chance  to  object  before  the  answer  was  given.  The  answer  was 
waived  by  failure  to  object  to  the  question. 

Id. — Injury  to  Health  of  Plaintiff  's  Family — ^Comparison — Countkb 
Eyidxnob  Too  Remote. — It  was  not  error  to  exclude  evidence  con- 
cerning the  health  of  the  neighborhood,  or  of  particular  persons  in 
the  neighborhood,  at  a  period  some  fifteen  years  and  more  before 
the  trial.  Such  evidence  is  too  remote  to  furnish  a  safe  standard 
of  comparison  to  disprove  the  evidence  of  the  effect  of  the  alleged 
recent  nuisance  upon  the  health  of  the  plaintiff  and  his  family. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Placer 
County.    Albert  G.  Burnett,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  M.  Fulweiler,  and  Fred  Searles,  for  Appellant 

Holl  &  Dunn,  for  Respondent. 

SHAW,  J. — The  defendant  appeals  from  the  judgment  and 
from  an  order  denying  its  motion  for  a  new  trial. 

There  is  no  misjoinder  of  causes  of  action.  The  plaintiff 
does  indeed  complain  of  what  technically  constitutes  two  dis* 
tinct  nuisances.  One  is  caused  by  the  negligence  of  the  de- 
fendant in  allowing  water  to  escape  from  the  banks  of  a  ditch 
owned  by  the  defendant  and  extending  over  the  plaintiff's 
land,  whereby  the  land  is  made  swampy  and  marshy,  consti- 
tuting a  nuisance.  The  other  is  alleged  to  consist  of  a  reser- 
voir into  which  water  from  the  ditch  flows,  which  reservoir 
was  allowed  to  become  filled  with  vegetable  matter,  which  be- 
came rotten  and  decayed,  and  thereby  caused  a  nuisance. 
This,  however,  does  not  constitute  a  misjoinder.    Section  427 
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of  the  Code  of  Civil  Procedure  allows  the  joinder  of  two  or 
more  causes  of  action  belon^ng  to  the  same  class.  Plaintiff 
might  therefore  in  the  same  complaint  set  up  any  number  of 
separate  causes  of  action  for  distinct  nuisances  without  being 
guilty  of  a  misjoinder.  The  fact  that  they  are  not  separately 
stated  in  the  complaint  is  not  a  cause  of  demurrer;  nor  do 
different  elements  of  damage,  arising  from  the  same  nuisance, 
constitute  different  causes  of  action.  Under  section  731  of  the 
('ode  of  Civil  procedure,  and  at  common  law  without  the  aid 
of  that  section,  the  party  injured  by  a  nuisance  may  in  the 
same  action  obtain  a  judgment  abating  it  and  recover  the 
damages  caused  thereby.  {Yolo  Co.  v.  Sacramento,  36  Cal 
196;  14  Ency.  of  Plead.  &  Prac.  1116.) 

The  defendant  contends  that  the  findings  are  not  supported 
by  the  evidence,  and  assigns  many  particulars  in  which  it  is 
claimed  the  evidence  is  insufficient.  On  an  examination  of  the 
record,  however,  we  think  there  is  ample  evidence  to  support 
all  the  findings.  There  is  evidence  to  the  contrary,  it  is  true, 
but  it  is  not  the  province  of  the  court  to  determine  questions 
of  the  preponderance  of  evidence. 

Several  rulings  are  complained  of  excluding  testimony 
tending  to  show  adverse  use  of  a  part  of  the  land  upon  which 
it  is  alleged  a  nuisance  existed,  and  which  it  is  claimed 
would  tend  to  prove  title  to  such  land  in  the  defendant.  There 
was  no  error  in  this  ruling.  There  was  no  claim  set  up  by  the 
defendant  to  a  fee-simple  title  to  any  land.  The  plaintiff  was 
the  grantee  of  the  patentee  of  a  certain  subdivision  of  United 
States  government  land.  He  held  the  title  subject  to  the 
rights  of  the  defendant,  acquired  through  its  predecessor  pre- 
vious to  the  issuance  of  the  patent,  to  maintain  a  reservoir 
thereon  and  carry  water  thereto  through  a  ditch  over  the 
plaintiff's  land.  The  reservoir  was  in  part  situated  on  plain- 
tiff's land,  and  in  part  on  other  lands  adjoining  thereto.  This 
alleged  right  was  not  a  fee-simple  title,  nor  anything  more 
than  a  mere  easement,  dependent  upon  use.  The  court  found, 
and  the  evidence  supported  the  finding,  that  the  area  of  land 
covered  by  the  water  in  the  reservoir,  if  it  was  filled  to  the 
brim,  was  some  twenty-four  acres,  of  which  eight  and  eighty- 
five  hundredths  acres  was  on  the  land  of  the  plaintiff.  There 
was  some  contention  on  the  part  of  the  defendant  that  it 
had  title  to  some  land  extending  farther  up  the  ditch  beyond 
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this  high-water  line,  with  a  right  at  some  time  to  use  the  same 
as  a  reservoir.  There  was,  however,  no  issue  of  this  nature 
tendered  in  the  answer.  The  only  claim  set  up  in  the  answer 
is  a  mere  easement  consisting  of  the  reservoir  and  ditch  actu- 
ally used,  and  the  limit  of  the  defendant's  right  under  the 
answer  is  fixed  by  the  area  of  land  shown  to  be  actually  occu- 
pied by  the  reservoir  and  ditch,  with  sufficient  ground  for 
access  thereto  for  the  purposes  of  maintenanace  and  repair  and 
use.  This  right  to  the  reservoir  and  to  the  ditch  connecting 
therewith  is  not  disputed  by  the  plaintiflE.  The  precise  ex- 
tent and  boundary  of  the  reservoir  are  not  important.  The 
plaintiff's  claim  is  based  solely  upon  the  negligent  use  of  the 
easement,  which  it  is  alleged  has  caused  the  nuisances.  There 
being  no  issue  with  regard  to  the  title  of  the  land  outside  of 
the  reservoir,  it  was  not  error  to  exclude  the  testimony. 

There  was  no  error  in  refusing  to  strike  out  the  answer  to 
the  question  put  to  the  plaintiff,  **How  much  was  your  time 
worth  t"  Conceding  that  the  question  was  improper  in  form, 
the  plaintiff  did  not  object  to  it,  but  allowed  the  answer  in, 
and  hereby  waived  his  right  to  strike  it  out.  It  does  not  ap- 
pear that  there  was  no  chance  to  object  before  the  answer  was 
given.  There  was  no  error  in  excluding  testimony  concerning 
the  health  of  the  neighborhood,  or  of  particular  persons  re- 
siding in  the  neighborhood  at  a  period  some  fifteen  years  and 
more  before  the  trial.  Even  if  a  comparison  could  be  made 
in  this  way  to  disprove  the  evidence  of  the  effect  of  the  al- 
leged nuisance  upon  the  health  of  the  plaintiff  and  his  family 
in  1898,  when  the  nuisance  is  alleged  to  have  been  caused,  the 
time  referred  to  in  the  testimony  offered  to  be  given  was  too 
remote  to  furnish  a  safe  standard  of  comparison.  We  find  no 
error  in  the  record. 

The  judgment  and  order  are  affirmed. 

Van  Dyke,  J.,  and  Angellotti,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[L.  A.  No.  1310.     Department  One.— ^January  21,  1905.] 

CHARLES  F.  DAVIS,  Respondent,  v.   DIAMOND   CAR- 
RIAGE AND  LIVERY  COMPANY,  Appellant. 

AlASTEB      AND   SEBVAMT — ^DUTT  OF    MaSTEB^-SaTE      PlACB   TO      WOEK — 

Bights  or  Servant — ^Wabning  of  Danger  from  Hidden  Defects. 
— It  is  the  duty  of  the  master  to  furnish  the  servant  with  a  safe 
place  to  work,  and  to  nse  reasonable  care  to  see  that  any  object  is 
safe  to  work  upon  or  with  before  he  directs  the  servant  to  perform 
labor  upon  it.  The  servant  has  the  right  to  presume  that  the  master 
will  perform  his  duty,  and  will  not  set  him  at  work  upon  objects 
that  contain  hidden   defects  without  warning  him  of  the  danger. 

Id. — ^Washing  of  Window — Injuby  from  Insecure  Fastening — Neou- 
GENCE — Questions  for  Jury. — Where  the  plaintiff  was  employed 
by  the  defendant  to  wash  the  windows  in  defendant's  livery  stable 
from  the  inside,  and  was  injured  severely  by  the  breaking  of  a 
window-pane,  which  was  whitewashed  and  was  insecurely  fastened 
in  the  frame  with  zinc  points  instead  of  putty  on  the  outside, 
which  was  discernible  from  the  outside  of  the  building,  it  was 
within  the  province  of  the  jury  to  determine  whether  the  injury 
was  the  result  of  the  want  of  ordinary  car''  on  the  part  of  the 
defendant,  or  whether  it  occurred  in  a  way  and  from  a  cause  that 
could  not  have  been  reasonably  anticipa«:ed  by  the  defendant,  or 
whether  the  plaintiff  was  also  negligent. 

Id. — Presumption  in  Favor  of  Verdict. — ^Where,  if  the  jury  believed 
the  version  of  the  accident  given  by  the  plaintiff,  they  were  war- 
ranted in  finding  that  he  was  not  negligent,  this  court  must  presume 
in  favor  of  the  verdict  in  his  favor  that  they  took  his  statement 
as  true. 

Id. — ^Effect  of  Beciept  in  Pull— Finding  against  Defendant. — The 
jury  and  the  trial  court  were  warranted  in  finding  that  a  receipt 
in  full  of  all  demands  given  by  the  plaintiff  to  the  defendant  did 
not  cover  the  damages  claimed  when  the  plaintiff  testified  that  the 
receipt  was  for  wages  and  for  ten  dollars  which  defendant  pro- 
posed to  pay  on  the  doctor's  bill  of  plaintiff,  which  exactly  covered 
the  amount  of  the  receipt. 

Id. — ^Bequestkd  Instructions  CJovered  by  Charge. — The  court  did  not 
err  in  giving  instructions  requested  by  the  defendant  upon  subjects 
fuUy  covered  by  the  instructions  given  by  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  new  trial.  E.  S. 
Torrance,  Judge. 

The  facts  are  stated  in  the  opinion* 
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Hendricks  &  Wright,  and  James  E.  Wadham,  for  Appellant 
Luce  &  Sloane,  for  Respondent. 

GRAY,  C. — Suit  for  damages  for  personal  injuries.  Plain- 
tiff had  a  verdict  and  judgment  for  five  hundred  dollars. 
The  defendant  appeals  from  the  judgment  and  from  an  order 
denying  it  a  new  trial. 

The  plaintiff  was  employed  by  defendant  and  directed  to 
wash  windows  in  defendant's  livery  stable.  He  placed  a 
chair  at  the  window  inside  the  harness-room  and  standing 
thereon  he  proceeded  to  wash  the  window,  and,  as  he  puts  it. 
*'at  the  very  first  pass"  one  comer  of  a  pane  of  glass  broke 
out  letting  his  hand  through  and  cutting  it  so  severely  at  the 
wrist  as  to  permanently  cripple  it.  It  appears  that  the 
window-pane  was  whitewashed  and  was  insecurely  fastened 
in  the  frame.  The  glass  was  fastened  with  zinc  points  instead 
of  putty.  These  points  still  remained  at  the  bottom  of  the 
pane,  and  to  some  extent  on  the  side,  but  at  the  top,  and  par 
ticularly  at  the  upper  part  of  the  side  about  the  comer  thai 
gave  way  while  being  washed,  there  were  no  points  to  hold  the 
glass  to  the  sash,  and  under  the  pressure  applied  the  comer 
broke  out.  The  plaintifif  testified  that  he  had  washed  windows 
before,  and  in  this  instance  applied  the  same  pressure  ''as  I 
would  on  any  other  window  washing  it.''  He  also  testified: 
''When  I  commenced  to  wash  those  windows  I  could  not  see 
how  the  glass  was  fastened  or  whether  it  was  fastened  in  at 
all  or  not,  but  supposed  it  was  properly  fastened  in.  The 
glass  was  fastened  in  the  sash  from  the  outside  of  the  building 
and  I  was  on  the  inside.  The  evidence  further  showed  that  it 
was  usual  to  fasten  glass  in  windows  with  points  and  putty 
all  round  the  glass,  thus  securing  the  entire  outer  edge  of 
the  pane  to  the  sash,  and  when  thus  secured  it  would  resist 
much  more  force  without  breaking  than  when  insecurely 
fastenend  as  in  the  present  case.  It  also  appeared  that  the 
insecure  fastening  of  the  panes  was  discemible  from  the 
outside  of  the  building  if  a  person  would  take  the  trouble  to 
look  at  it.  We  think  it  was  within  the  province  of  the  jury  to 
say  on  this  evidence  whether  the  injury  to  plaintiff  was  the 
rr^jilt  of  want  of  ordinary  care  on  the  part  of  the  defendant. 
It  is  the  duty  of  the  master  to  furnish  the  servant  with  a  safe 
place  to  work,  and  he  must  use  reasonable  care  to  see  that  any 
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object  is  safe  to  work  upon  or  with  before  he  directs  the  ser- 
vant to  perform  labor  upon  it.  The  servant  has  the  right  to 
presume  that  the  master  will  perform  his  duty,  and  will  not 
set  him  at  work  upon  objects  that  contain  hidden  defects 
which  make  them  unsafe  to  work  upon,  without  warning  him 
of  the  danger.  It  is  urged  that  this  injury  occurred  in  a  way 
and  from  a  cause  that  could  not  have  been  reasonably  antici- 
pated by  defendant.  That  was  also  a  question  for  the  jury. 
We  cannot  say,  as  a  matter  of  law,  that  the  defendant  has 
exercised  ordinary  care  to  prevent  injury  to  its  servants  when 
there  is  evidence  tending  to  show  that  an  examination  of  this 
window  from  the  outside  would  have  disclosed  its  dilapidated 
and  dangerous  condition.  That  it  was  dangerous  the  result 
shows ;  and  we  think,  as  the  jury  seem  to  have  thought,  that 
the  danger  might  have  been  discovered  by  the  men  in  charge 
of  the  stable  by  the  exercise  of  ordinary  care,  and  that  it 
was  negligence  not  to  exercise  such  ordinary  care.  Whether 
the  plaintiff  was  also  negligent  was  again  a  question  for  the 
jury.  If  they  believed  his  version  of  the  matter  they  were 
warranted  in  finding  that  he  was  not  negligent,  and  we  must 
presume  in  support  of  the  verdict  that  they  took  his  statement 
as  true.  We  think  the  jury  and  the  trial  court  were  fully  war- 
ranted  in  finding  against  defendant  on  its  contention,  based 
upon  a  ''receipt  in  full  of  all  demands,"  that  the  damages 
here  sought  to  be  recovered  had  been  settled  and  paid  for  by 
defendant.  The  written  receipt  did  not  discharge  the  in- 
debtedness unless  it  was  so  intended  at  the  time  it  was  made. 
Plaintiff  testified  that  the  receipt  was  for  his  wages,  and  the 
amount  which  was  paid  at  the  time  of  making  the  receipt 
exactly  covers  his  wages  and  the  ten  dollars  defendant  pro* 
posed  to  pay  on  the  doctor's  bill.  The  plaintiff's  testimony 
looks  reasonable,  and  the  jury  were  warranted  in  acting  upon 
it.  The  same  considerations  which  lead  us  to  uphold  the 
action  of  the  trial  court  in  refusing  to  set  aside  the  verdict 
for  insufiSciency  of  evidence  lead  also  to  the  conclusion  that 
the  denial  of  the  motion  for  a  nonsuit  was  warranted  by  the 
evidence. 

Appellant  complains  of  the  refusal  of  the  court  to  give 
certain  instructions  regarding  contributory  negligence,  and 
as  to  the  degree  of  care  required  of  defendant,  and  also  as  to 
the  effect  of  a  receipt  and  the  burden  of  proof  in  relation 
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thereto.  All  these  subjects  are  fully  covered  by  the  instruc- 
tions which  were  given,  and  the  rules  of  law  concerning  all 
those  matters  were  fully  and  fairly  stated  to  the  jury. 

We  see  no  error  in  any  action  of  the  trial  court,  and  advise 
that  the  judgment  and  order  appealed  from  be  affirmed. 

Harrison,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appelaed  from  are  affirmed. 

Van  Dyke,  J.,  Angellotti,  J.,  Shaw,  J, 


[L.  A.  No.  1595.     In  Bank.— Jannary  21,  1905.] 

M.  F.  SKINNER,  Appellant,  v.  T.  L.  HORN  et  al.,  Defend- 
ants;  B.  F.  PENDLETON,  Respondent. 

Appeal — Obdsb  Granting  New  Trial — Notice  of  Intention  not  Pabt 
OF  Beoord — Ground  for  Affidavits  not  Negatived. — Upon  appeal 
from  an  order  granting  a  new  trial,  whcie  the  notice  of  intention  to 
move  for  a  new  trial,  or  the  statement  of  grounds  specified  therein, 
has  not  been  made  part  of  the  record  bj  incorporation  in  the  state- 
ment or  anj  bill  of  exceptions,  it  cannot  be  considered,  though 
printed  in  the  transcript;  and  where  the  record  does  not  negative 
the  existence  of  a  ground  of  the  motion  requiring  affidavits,  though 
it  might  be  negatived  if  the  notice  were  made  part  of  the  record, 
the  order  granting  the  new  trial  must  be  affirmed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Riverside 
County  granting  a  new  trial.    J.  S.  Noyes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Purington  &  Adair,  for  Appellant, 
Wright  &  Lukens,  for  Respondent. 

BBATTY,  C.  J. — On  motion  of  one  of  several  defendants 
the  superior  court  ordered  a  new  trial  of  this  cause,  and  plain- 
tiff appeals  from  the  order. 

After  the  transcript  was  filed  the  respondent  suggested  a 
diminution  of  the  record  and  moved  to  amend  the  transcript 
by  the  addition  of  certified  copies  of  affidavits  alleged  to  have 
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been  used  in  support  of  his  motion  for  a  new  trial.  In  deny- 
ing that  motion  to  amend  we  have  practically  decided  this 
appeal.  {Skinner  v.  Horn,  144  Cal.  278.)  We  held  that  a 
party  appealing  from  an  order  must  bring  up  a  record  demon- 
strating conclusively  that  the  lower  court  erred  in  its  ruling 
or  must  fail  in  his  appeal,  and  that  an  order  granting  a  new 
trial  must  be  affirmed  when  the  record  contains  nothing  but 
a  statement  on  motion  for  a  new  trial,  and  fails  to  show  that 
the  motion  was  not  based  also  upon  one  or  more  of  the  grounds 
which  require  affidavits  for  their  support.  Such  is  the  con- 
dition of  this  record.  It  contains  a  settled  statement  on 
motion  for  a  new  trial,  and  there  also  appears  in  the  tran- 
script what  purports  to  be  a  copy  of  respondent's  notice  of  his 
intention  to  move.  But  this  notice  of  intention  is  not  incor- 
porated in  the  statement  or  in  any  bill  of  exceptions,  and, 
therefore,  is  no  part  of  the  record.  {Pico  v.  Cohen,  78  Cal 
^84.)  If  we  could  consider  it,  we  might  be  justified  in  assum- 
ing that  the  motion  for  a  new  trial  must  have  been  based 
exclusively  upon  the  grounds  covered  by  the  statement.  But 
we  have  no  more  right  to  consider  this  notice  of  intention  than 
we  have  to  consider  the  affidavits  which  we  have  refused 
to  order  certified  upon  the  ground  that  they  are  no  part  of 
the  record.  Non  constat,  therefore,  that  the  order  granting 
a  new  trial  was  not  supported  by  affidavits  disclosing  newly 
discovered  evidence,  or  some  other  of  the  first  four  grounds 
for  the  motion.  (Code  Civ.  Proc,  sec.  657.) 
The  order  is  affirmed. 

Shaw,  J.,   Angellotti,   J.,  Van   Dyke,   J.,   McParland,  J., 
Lorigan,  J.,  and  Henshaw,  J.  concurred. 


[Sae.    No.    1069.     Department    One. — January   24,    1905.] 

CHARLES    p.    NATHAN,    Respondent,    v.    GEORGE    E. 
DIERSSEN,  Appellant. 

Action  to  Quiet  Title — Evidence — Stipulation  as  to  Titlk — Subse- 
quent Teial. — In  an  action  to  quiet  title,  where  the  parties  stipu- 
lated prior  to  the  first  trial  that  a  deceased  person  named  died 
ciezed  and  possessed  of  the  land  in  controversy,  in  the  absence  of 
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anjthing  limiting  its  efPeet,  or  anj  change  of  issues,  the  stipUiAtion 
was  available  to  both  parties,  and  eould  be  used  as  evidenee  at  anj 
subsequent  trial. 
l». — Change  of  Buung — Discrbtiom. — ^Where  the  court  at  first  ruled 
out  the  stipulation  on  a  second  trial  as  not  binding  thereon,  it  had 
discretion  to  change  its  ruling  and  admit  the  stipulation  in  eri- 
dence  in  favor  of  the  plaintiff  against  the  defendant. 

Id. — Deed  to  Stipulated  Ownsb — Absbnob  or  Pseuminabt  Pboov. — 
It  was  not  error  to  admit  in  evidence  a  deed  from  a  savings  bank 
to  the  stipulated  owner  without  preliminary  proof  that  the  grantor 
was  possessed  of  the  title  when  such  deed  was  executed. 

Id. — ^Evidence  of  Possession — Oocupanot. — The  court  properly  over- 
ruled an  objection  to  a  question  as  to  rho  was  in  possession  of  the 
property  at  a  specified  time,  on  the  ground  that  it  called  for  the 
conclusion  of  the  witness  as  to  legal  possession,  where  there  is  noth- 
ing in  the  record  to  show  that  the  witness  understood  the  question 
as  referring  to  anything  but  occupancy. 

Id. — Inventory  and  Appraisement  of  Estate  of  Stipulatid  Ownkb — 
Immaterial  Evidence. — The  inventory  and  appraisement  of  the 
estate  of  the  stipulated  owner  was  not  competent  to  show  that  in 
his  lifetime  he  exercised  acts  of  ownership  over  the  property,  but 
was  immaterial  in  view  of  the  other  evidence  as  to  his  possession 
and  stipulated   ownership. 

Id. — Title  of  Plaintiff — Adverse  Possession — ^Bxtrden  of  Pboof  not 
Sustained. — ^Where  the  plaintiff  acquired  title  under  the  stipulated 
owner,  the  burden  of  proof  was  upon  the  defendant  to  show  title 
by  adverse  possession  and  the  burden  was  not  sustained,  where  the 
defendant  did  not  show  payment  of  all  taxes  assessed  on  the  land 
in  controversy,  and  did  not  protect  it  by  an  indosure  within  five 
years,  nor  show  any  continuous  or  uninterrupted  possession  thereof. 

[d. — Evidbncs  of  Title — Foreclosure  of  Mortgage — ^Writ  or  Assist- 
ance— ^Delivery  of  Possession. — ^Vvhere  the  plaintiff  obtained  his 
title  from  the  successor  of  the  stipulated  owner  by  conunissioner 's 
deed  on  foreclosure  sale,  evidence  of  the  record  in  the  foreclosure 
action,  and  the  commissioner's  deed,  and  a  writ  of  assistance  issued 
by  the  court  with  the  return  of  the  sheriff  showing  the  delivery 
of  the  property  to  the  plaintiff  was  admissible  to  show  the  title  and 
possession  so  far  as  it  could  then  be  obtained  as  against  the  Judg- 
ment debtor,  but  not  to  show  an  ouster  of  the  defendants  as  third 
parties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.    E.  E.  Oaddis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  L.  Shinn,  and  Devlin  &  Devlin,  for  Appellant 
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Isaac  Joseph,  and  D.  E.  Alexander,  for  Respondent. 

SHAW,  J. — This  is  an  action  to  quite  title  to  a  strip  of  land 
constituting  a  part  of  swamp-land  surveys  numbered  755  and 
851,  in  Yolo  County,  California.  After  trial,  judgrment  was 
given  in  favor  of  the  plaintiff,  and  the  defendant,  within  sixty 
days  after  its  rendition,  appealed  therefrom,  and  makes  the 
proceedings  on  the  trial  a  part  of  the  record  by  a  bill  of  ex- 
ceptions. A  number  of  errors  are  assigned  by  the  appellant, 
which  we  will  consider  in  their  order. 

1.  The  case  was  tried  before,  judgment  was  given  for  the 
defendant,  and  on  appeal  to  this  court  the  judgment  was  re- 
versed and  the  cause  remanded  for  a  new  trial.  (Nathan  v. 
Dierssen,  134  Cal.  282.)  Some  time  prior  to  the  former  trial 
the  plaintiff  and  defendant  entered  into  a  stipulation  to  the 
effect  that  one  Herman  Huber  died  seized  and  possessed  of 
the  land  in  question  on  February  3,  1889.  The  material  part 
of  the  stipulation,  so  far  as  the  question  here  raised  is  con- 
cerned, is  as  follows:  **  It  is  stipulated  as  follows:  That  the 
plaintiff  and  the  defendant,  George  B.  Dierssen,  hereby  admit, 
and  will  admit  upon  the  trial  of  the  above-entitled  action^*' 
that  the  property  was  vested  as  aforesaid.  At  the  beginning 
of  the  trial  now  under  review,  the  plaintiff  offered  in  evidence 
this  stipulation.  The  court  at  that  time  sustained  an  objection 
to  the  stipulation  on  the  ground  that  it  appeared  to  have  been 
made  merely  for  the  purposes  of  the  former  trial,  and  was  not 
binding  upon  the  second  trial.  The  trial  was  then  continued 
for  several  weeks,  and  upon  its  being  resumed  the  stipulation 
was  again  offered,  and  the  court  then  changed  its  ruling  and 
allowed  the  stipulation  to  be  admitted  in  evidence  against  the 
defendant.  There  was  no  error  in  this  ruling.  There  is  noth- 
ing in  the  stipulation  or  in  the  circumstances  under  which  it 
was  made  to  show  that  its  operation  was  intended  to  be  limited 
to  the  first  trial.  The  issues  on  the  last  trial  were  substantially 
the  same  as  when  the  stipulation  was  made.  In  the  absence 
of  anything  limiting  its  effects  the  stipulation  was  available 
to  both  parties  and  could  be  used  at  any  subsequent  trial. 
(20  Bncy.  of  Plead.  &  Prac,  626.)  It  was  within  the  dis- 
cretion of  the  court  to  vacate  its  ruling  that  the  stipulation 
might  be  withdrawn,  and  give  the  plaintiff  leave  to  introduce 
it  as  evidence.    There  was  no  claim  by  defendant  that  any 
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facts  or  circumstances  existed  showing  any  injustice  or  hard- 
ship to  him  by  reason  of  the  change  in  the  ruling  which  would 
make  it  an  abuse  of  discretion.  He  offered  no  evidence  to 
dispute  the  fact  agreed  to  in  the  stipulation,  and  he  does  not 
claim  that  any  such  evidence  could  be  produced. 

2.  There  was  no  error  in  admitting  the  deed  from  the 
Capital  Savings  Bank  to  Herman  Huber.  It  having  been 
shown  that  Herman  Huber  owned  the  property,  evidence  of 
the  deed  conveying  the  same  to  him  was  competent,  without 
preliminary  proof  that  the  grantor  in  the  deed  was  possessed 
of  the  title  at  the  time  it  made  the  conveyance. 

3.  The  following  question  was  asked  of  a  witness:  "Who 
was  in  possession  of  this  De  Grosse  ranch  in  '80 1"  The  ob- 
jection of  the  defendant  to  this  question,  on  the  ground  that 
it  called  for  the  conclusion  of  the  witness  as  to  the  legal  pos- 
session was  properly  overruled.  It  is  true  that  there  have 
been  some  intimations  in  some  decisions  that  a  question  in  this 
form  calls  for  a  conclusion  of  law,  and  if  the  word  is  to  be 
taken  as  synonymous  with  seizin,  it  may  be  that  the  answer 
would  involve  a  conclusion.  But  witnesses  are  not  supposed  to 
be  testifying  with  the  technical  accuracy  of  a  lawyer,  nor  do 
they  usually  understand  language  with  such  precision.  The 
ordinary  meaning  of  the  word  ''possession"  is  the  same  as 
''occupancy."  It  is  defined  as  "the  act  of  possessing;  a 
having  and  holding  or  retaining  of  property  in  one's  power  or 
control."  (Century  Dictionary.)  Unless  there  is  something 
in  the  form  of  a  question  or  of  the  previous  questions  put  to 
witnesses  indicating  that  the  word  is  used  in  the  narrow  sense 
of  seizin,  the  question  is  unobjectionable.  Nothing  of  the  sort 
appears  in  the  record  in  this  case. 

4.  The  court  allowed  the  introduction  of  the  inventory  and 
appraisement  in  the  matter  of  the  estate  of  Herman  Huber, 
deceased,  for  the  purpose  of  showing  that  the  deceased  in  his 
lifetime  exercised  acts  of  ownership  over  the  property.  We 
do  not  think  this  was  competent  evidence  for  that  purpose, 
but  in  view  of  the  other  evidence  and  the  fact  there  was  really 
no  coTitroversy  over  the  question  of  his  ownership,  we  think 
the  error  was  immaterial. 

5.  The  evidence  does  not  show  that  the  action  was  barred 
by  the  statute  of  limitations. 

The  stipulation  that  the  legal  title  was  in  Herman  Huber  at 
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his  death  in  1889,  the  deed  of  partition  between  Herman  Louia 
Huber  and  Amanda  J.  Huggins,  and  the  foreclosure  deed  to 
plaintiff,  were  prima  facie  proof  that  the  plaintiff  became 
vested  with  the  legal  title.  Consequently  the  action  would  not 
be  barred  unless  it  appeared  that  the  land  had  been  held  and 
possessed  adversely  to  him  for  five  years  before  the  action 
was  begun,  which  was  on  October  18,  1898.  (Code  Civ.  proc, 
sec.  321.)  Defendant's  possession  and  that  of  Herman  Louis 
Huber,  under  whom  he  claims,  was  not  founded  on  any  writ- 
ten instrument.  Hence,  in  order  to  prove  adverse  possession, 
it  must  be  shown  that  the  successive  claimants  have  paid  all 
taxes  levied  and  assessed  on  the  land,  that  the  possession  was 
continuous  and  uninterrupted,  and  either  that  such  possession 
was  protected  by  a  substantial  inclosure,  or  that  the  land  was 
usually  cultivated  or  improved.  (Code  Civ.  Proc.,  sec.  325; 
Unger  v.  Mooney,  63  Cal.  586.^  Prior  to  March,  1895,  there 
was  no  inclosure,  nor  was  the  land,  except  a  small  portion 
thereof,  cultivated  or  improved.  The  testimony  of  Dierssen, 
the  defendant,  who  was  the  only  witness  as  to  possession  prior 
to  that  date,  shows  that  he  was  not  possessed  of  sufficient 
knowledge  to  state  whether  or  not  the  possession  of  Herman  L. 
Huber  of  any  part  of  the  land  was  continuous  or  uninter- 
rupted from  October  18,  1894,  to  March,  1895.  The  burden 
to  show  adverse  possession  was  on  the  defendant  and  upon 
this  condition  of  the  evidence  the  court  was  not  bound  to  find 
that  the  action  was  barred,  and  its  finding  that  it  was  not 
barred  is  therefore  sustained  by  the  evidence. 

In  order  to  prove  the  adverse  posr^ssion,  the  defendant 
must  further  show  either  that  he  had  paid  all  taxes  levied  and 
assessed  on  the  land  during  the  preceding  five  years,  or  that 
no  valid  assessment  had  been  made.  He  admitted  that  he 
had  paid  no  taxes  and  that  there  were  no  assessments  other 
than  those  paid  by  plaintiff.  He  could  not  prove  that  there 
were  no  valid  assessments  without  introducing  in  evidence  the 
assessments  introduced  by  plaintiff.  Therefore  if,  in  fact, 
they  were  void,  or  did  not  include  all  the  land,  the  evidence 
was  not  injurious  to  the  defendant,  and  if  they  were  valid 
and  included  any  part  of  the  land  the  defense  must  have 
failed  as  to  the  part  included.  The  descriptions  in  the  assess- 
ments covered  the  north  one  hundred  and  fifty -six  acres  of  the 
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lots.  The  southern  boundary  must  therefore  have  been  a  true 
east-and-west  line,  and  the  evidence  shows  l^at  this  line 
would  have  included  within  the  assessments  all  that  portion 
of  the  land  which  the  defendant's  predecessor,  Herman  Liouis 
Huber,  ever  actually  occupied.  The  assessments  paid  by 
plaintiff  were  valid  for  the  land  described,  and  the  description' 
includes  all  of  the  land  in  controversy  which  the  defendant 
could  have  had  title  to  by  adverse  possession  if  he  and  his 
predecessors  had  paid  the  taxes. 

6.  The  plaintiff  obtained  his  title  from  the  saeceasor  of 
Herman  Huber,  deceased,  by  commissioner's  deed  on  fore- 
closure sale.  He  introduced  in  evidence  the  record  in  the  fore- 
closure action  and  the  deed  of  the  commissioner  therein  to  the 
plaintiff,  and  also  a  writ  of  assistance  thereafter  issued  by  the 
court,  with  the  return  of  the  sheriff  thereon,  showing  the  de- 
livery of  the  property  to  the  plaintiff  in  pursuance  of  the 
writ.  We  cannot  perceive  that  this  was  error.  It  was  a  part 
of  the  record  of  the  plaintiff's  title  showing  that  he  had  ob- 
tained not  only  the  title  but  Hhe  possession  so  far  as  it  could 
be  obtained  from  the  judgment-debtor.  It  was  not  evidence 
to  show  that  he  had  ousted  the  defendant,  and  it  does  not 
appear  that  it  was  received  for  that  purpose,  but  it  was  com- 
petent to  show  the  complete  divestiture  and  transfer  of  the 
title  and  legal  possession  of  the  judgment-debtor. 

The  judgment  is  affirmed. 

Angellotti,  J.,  and  Van  Dyke,  J.,  ooneorred. 
Hearing  in  Bank  denied 


[L.  A.  No.  1289.     Department  One. — January  24,  1905.] 

JESUS  GARCIA,  Appellant,  v.  GEORGE  E.  BROWN  et  aL, 

Respondents. 

Appeal— Oaiendia—Powkb  or  Clkbk— Absbncb  op  PoDfTS  amb  Au- 
THoarnss — Ebsonbous  Submission — Cause  Steigksm  pbom  Caudt- 
DAE. — ^Where  the  appellant  Las  not  filed  hia  points  and  authorities, 
though   the  time  therefor  has  iMig  dnee  elapsed,  the  appeal  Is 
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•abject  to  be  dismiflsed  on  motion,  and  the  eloTk  hns  no  power, 
without  an  order  of  the  eonrt,  to  put  the  cause  upon  the  calendar 
for  oral  argument;  and  where  the  appellant  appeared  for  oral 
argument  and  submitted  the  cause  without  iiotiee  to  respondent,  the 
court  will  not  pass  upon  the  merits  of  the  appeal,  but  will  set  aside 
the  submission  and  strike  the  case  from  the  oral-argument  calendar. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
(bounty  and  from  an  order  denying  a  new  trial.  J.  W.  Mahon, 
Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  court 

C.  Linkmbaeh,  and  E.  J.  Emmons,  for  Appellant 

J.  W.  P.  Laird,  for  Respondents. 

ANQELLOTTI,  J.— Plaintiff  appeals  from  a  judgment  and 
an  order  denying  his  motion  for  a  new  trial.  The  transcript 
on  appeal  was  filed  herein  on  June  26«  1902.  Appellant  has 
not  filed  his  points  and  authorities,  and  his  time  to  so  do  has 
long  since  expired.  Although  there  were  no  points  and  au- 
thorities on  file,  the  appeal  was  inadvertently  placed  upon  the 
calendar  for  oral  argument,  at  the  session  of  the  court  held 
at  Los  Angeles  in  April,  1904,  without  any  order  of  the  court 
to  that  effect,  and  there  then  being  no  appearance  of  either 
party,  was  continued  to  the  October,  1904,  session,  at  which 
time  the  appellant  appeared,  respondent  not  appearing,  and, 
upon  request  of  appellant,  the  appeal  was  submitted,  without 
ai^ument,  for  decision.  It  does  not  appear  that  respondent 
has  had  any  notice  that  the  case  would  come  on  for  argument. 

Under  these  circumstances,  the  court  will  not  undertake 
to  pass  upon  the  merits  of  the  appeal.  Under  rule  XYII  of 
this  court,  the  clerk  is  not  authorized  in  the  absence  of  a 
special  order  to  that  effect,  to  place  a  case  upon  the  calendar 
for  oral  argument  until  points  and  authorities  have  been  filed. 
Until  i)oint8  and  authorities  on  behalf  of  the  appellant  have 
been  served  and  filed,  the  respondents  have  the  right  to  as- 
sume that  the  case  will  not  be  on  the  calendar  for  argument, 
and  are  not  called  upon  to  observe  whether  it  has  been  placed 
thereon. 

Under  rule  Y  of  this  court,  appellant's  points  and  authori- 
ties not  having  been  filed,  this  appeal  is  subject  to  be  dismissed 
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on  motion  of  the  respondents,  upon  notice  giv^n  to  the  appel- 
lant.     It  is  not  in  condition  to  be  decided. 

The  order  submitting  the  cause  for  decision  is  vacated,  and 
the  case  stricken  from  the  oral-argument  calendar. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 


[L.  A.  No.  1314.     Department  One. — J«»nuary  24,  1905.] 

C.  HENNE,  Appellant,  v.  J.  B.  LANKEBSHIM,  Respondent. 

Injunction — ^Addition  to  Paety  Wall — Oontkaot — Continual  Tres 
PASS — Easement. — ^Under  an  agreement,  at  the  equal  cost  of  both 
parties,  to  bnild  a  partj  wall  to  a  speeified  height,  there  is  no  im- 
plied right  of  one  party  without  the  consent  of  the  other  to  build 
it  higher ;  and  an  injunction  will  lie  to  prevent  the  construction  of  a 
proposed  addition  to  such  party  waU  independently  of  the  question 
of  damages,  on  the  ground  that  such  construction  is  an  invasion 
of  the  right  of  the  plaintiffs,  constituting  a  continual  trespass  upon 
his  real  property,  which  may  ripen  into  an  easement. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  a  motion  for  an  injunction  pendente 
lite  in  an  action  for  a  perpetual  injunction.  N.  P.  Conrey, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  L.  Horton,  for  Appellant. 

John  W.  Mitchell,  for  Respondent. 

ANGELLOTTI,  J. — This  is  an  appeal  from  an  order  deny- 
ing plaintiff's  motion  for  an  injunction  pendente  lite,  in  an 
action  brought  by  him  for  a  decree  perpetually  enjoining  de- 
fendant from  constructing  a  proposed  addition  of  two  stories 
to  a  party  wall,  and  from  making  certain  proposed  opening 
in  the  proposed  new  portion  of  said  wall. 

The  parties  are  the  owners  of  adjoining  lots  in  the  city  of 
Los  Angeles.  Each  contemplating  the  erection  of  a  building 
on  his  lot,  a  written  agreement  was  entered  into  between  them, 
in  July,  1896,  for  the  construction  by  defendant  of  a  party 
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wall  on  the  line  dividing  the  lots,  one-half  of  said  wall  to  be 
placed  on  plaintiff's  lot  and  one  half  on  defendant's  lot. 
Under  the  terms  of  the  agreement,  defendant  was  to  construct 
a  wall  of  certain  designated  dimensions,  varying  in  thickness 
from  a  footing  of  five  feet  four  inches  at  the  base  to  twelve 
inches  at  the  top  of  the  fire-wall,  and  according  to  certain 
specifications.  The  agreement  specified  the  width  of  the  wall 
from  one  story  joist  to  another,  to  the  under  side  of  the  fifth- 
story  joist,  and  thence  to  the  top  of  the  fire-wall.  Plaintiff 
agreed  to  pay  to  defendant  the  aggregate  amount  of  two 
thousand  seven  hundred  dollars,  the  same  being  made  payable 
at  various  stages  of  the  work,  five  installments  being  due  when 
the  wall  was  completed  to  the  first,  second,  third,  fourth,  and 
fifth  floor  joists,  respectively,  one  when  wall  was  up  to  ceiling, 
and  the  last  upon  completion  of  the  wall. 

It  was  further  provided  that  "When  said  wall  is  constructed 
as  aforesaid,  the  same  shall  be  and  remain  as  a  party  wall  for 
the  use  and  benefit  of  the  respective  parties  to  this  contract, 
or  their  heirs,  administrators  and  assigns  in  perpetuity." 

The  agreement  further  provides  that  if  it  should  ever  be- 
come necessary  to  **  repair  or  rebuild  said  wall  or  any  portion 
thereof,"  the  expense  should  be  borne  equally  by  the  parties. 
The  wall  was  constructed,  as  agreed,  five  stories  in  height, 
and  each  of  the  parties  erected  upon  his  lot  a  five-story  and 
basement  building,  using  said  wall  therefor.  In  the  year  1902 
the  defendant,  contemplating  the  addition  of  two  stories  to  his 
building  was  about  to  add  two  stories  to  said  party  wall,  with- 
out plaintiff's  consent.  He  further  proposed  to  leave  an 
opening  about  thirty-six  feet  in  length,  extending  from  the 
bottom  to  the  top  of  the  addition  to  the  wall. 

Thereupon  plaintiff  commenced  this  action.  It  was  claimed 
by  plaintiff  that  the  party  wall  was  not  capable  of  safely 
carrying  the  additional  weight  of  two  more  stories,  and  that 
to  permit  the  erection  thereof  on  said  wall  would  cause  plain- 
tiff's building  great  and  irreparable  injury.  The  evideroe 
npon  this  question  was  conflicting  to  such  an  extent,  that, 
onder  well-settled  rules,  the  conclusion  of  the  lower  court 
thereon  is  not  open  to  review. 

If,  however,  defendant  had  no  legal  right,  without  the  con- 
sent of  plaintiff,  to  add  to  the  height  of  the  party  wall,  his  so 
doing  would  be  an  invasion  of  plaintiff's  rights,  constituting 
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a  continuing  trespass  upon  his  real  property,  which  eventually 
would  ripen  into  an  easement.  This  alone,  independently  of 
any  question  as  to  other  damage,  would  entitle  plaintiff  to  an 
injunction  preventing  such  threatened  invasion. 

We  are  satisfied  that  defendant  was  not  entitled  to  add  to 
the  height  of  the  wall.  There  is  no  material  distinction  be- 
tween the  facts  of  this  case  and  those  v.f  Frowenfeld  v.  Casey, 
139  Cal.  421.  The  rule  that  either  party  has  the  right,  in  the 
absence  of  agreement,  to  increase  the  height  of  a  party  wall, 
when  it  can  be  done  without  injury  to  the  adjoining  building, 
or  impairing  the  strength  of  the  wall,  was  fully  recognized 
by  this  court  in  that  case,  but  it  was  held  that  the  effect  of  the 
agreements  between  the  parties  in  that  case  was  to  limit  the 
party  wall  to  six  stories.  The  agreements  in  that  case  did  not. 
in  terms,  provide  that  the  wall  should  not  be  carried  to  a 
greater  height  than  six  stories,  but  they  did  provide  for  the 
building  of  a  six-story  party  wall.  It  was  said  by  this  court: 
**  An  agreement  to  build  a  party  wall,  with  no  limitation  as  to 
its  height,  would  give  the  right,  by  implication,  to  build  it  as 
high  as  would  be  necessary  for  the  purposes  for  which  it  was 
to  be  used,  provided  it  could  be  done  without  injury  or  danger 
to  the  property  of  the  other  party.  An  agreement  to  build 
a  party  wall  for  a  height  defined  in  the  agreement  does  not 
give  the  right  by  implication  to  build  it  higher."  The  effect 
of  that  decision  is  clearly  fhat  where  the  agreement  is  for  a 
party  wall  of  a  designated  height,  the  designation  of  the 
height  is,  in  the  absence  of  other  provisions,  a  limitation,  be- 
yond which  neither  party  can  go  without  the  consent  of  the 
other.  The  agreement  constitutes  a  conveyance  of  the  ease- 
ment to  that  height,  and  no  more.  It  was  said  in  that  case: 
**The  extent  of  defendant's  easement,  for  the  purpose  of  a 
party  wall,  is  defined  and  measured  by  the  agreement.  Plain- 
tiff owns  the  space  on  his  own  land  above  the  six  stories  by 
the  same  title  that  he  owns  the  remaining  portions  of  his  lot. 
He  has  not  conveyed  it  to  the  defendant.  He  cannot  be  de- 
prived of  this  property  at  the  volition  of  defendant  without 
due  process  of  law." 

The  agreement  in  the  case  at  bar  was  for  a  wall  of  desig- 
nated dimensions,  tx)  be  at  once  constructed  to  its  full  height 
by  defendant,  and  for  which  plaintiff  was  to  pay  defendant  a 
designated  amount,  and  which  wall,  when  so  constructed,  was 
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to  be  and  remain  the  party  wall.  In  other  words,  the  party 
wall,  as  it  was  then  to  be  constructed  by  defendant,  was  the 
thing  concerning  which  the  parties  agreed,  and  for  which  the 
plaintiff  was  to  pay  his  portion  of  the  cost.  That  the  wall 
then  to  be  constructed  was  to  be  only  five  stories  high,  is,  we 
think,  apparent  from  the  terms  of  the  agreement.  That  such 
was  the  understanding  of  the  parties  's  demonstrated  by  their 
contemporaneous  conduct. 

There  is  no  pretense  that  the  defendant  did  not  fully  per- 
form his  contract  for  the  construction  of  said  wall,  by  con- 
structing the  same  to  the  height  of  five  stories.  Both  plaintiff 
and  defendant,  apparently  without  question,  construed  the 
contract  as  calling  for  such  a  five-story  wall  to  be  then  con- 
structed, and  accepted  the  building  thereof  as  a  full  com- 
pliance by  defendant  with  the  provisions  of  the  contract  re- 
lating to  the  construction  of  the  wall  by  him. 

The  written  agreement  being  for  a  five-story  party  wall, 
the  height  was  limited  by  said  agreement  to  five  stories. 

This  case  and  that  of  Frowenfdd  v.  Casey ,  139  CaL  421, 
differ  from  the  cases  relied  on  by  defendant,  in  that  in  the 
latter  cases  there  was  no  agreement  which  could  fairly  be  con- 
strued as  limiting  the  height. 

What  has  been  said  renders  it  unnecessary  to  consider  the 
question  as  to  the  right  of  defendant  to  leave  any  opening  in 
the  proposed  addition  to  the  wall. 

The  order  appealed  from  is  reversed. 

Van  Dyke,  J.  and  Shaw,  J.,  concurred. 


[Sae.  No.  1818.    Department  One. — J&nnary  25,  1905.] 

In  the  Matter  of  the  Ouardianship  of  the  Person  and  Estate 
of  SABAH  C.  HATDEN,  Incompetent.  P.  H.  COL- 
UNS,  Contestant,  AppeUant,  A.  L.  WESTING,  Guar- 
dian, Bespondent. 

Qvasdian  akd  Ward — Tncs  of  Biikdering  Account — Jurisdiction.— 
AHhongli  a  guardian  is  not  required  to  render  an  account  until  the 
eipiration  of  a  year  from  the  date  of  his  appointment,  he  is  not 
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prohibited  from  rendering  it  sooner;  and  the  court  has  jurisdiction 
to  settle  his  account  when  rendered  before  the  expiration  of  a  year. 

Id. — ^DUTT  OF  GUASDIAM  TO  PBOVIDB  FOB  WaBD — SETTLEMENT  OT  AC- 
COUNT— ^AoBJEEMENT  OF  Thibo  Pebson. — ^It  is  the  dutj  of  the  guar- 
dian and  of  the  court  to  provide  out  of  the  income  of  the  estate  for 
the  comfort  and  support  of  an  incompetent  '^Id  lady  who  is  helpless, 
regardless  of  an  agreement  of  a  third  person  to  provide  for  her 
during  the  remainder  of  her  life,  in  consideration  of  the  conveyance 
of  a  reversion  to  him,  if  she  is  not  cared  for  by  such  third  person. 
The  existence  of  such  an  agreement,  or  of  the  performance  and  the 
consideration  of  the  conveyance,  were  matters  to  be  determined  in 
other  suits  upon  proper  issue,  and  not  on  settlement  of  the  guardian  '■ 
accounts. 

Id. — BuajB  Paid  fob  Mxdioal  Attendance — ^Items. — ^Bills  paid  for 
medical  attendance  and  services  rendered  to  the  ward  are  suf- 
ficiently itemized  within  the  meaning  of  the  statute,  where  they 
show  the  date  Oi.  the  payment,  the  amount,  the  person  to  whom  paid, 
and  the  nature  of  the  service.  Such  a  bill  need  not  contain  each 
item  going  to  make  up  the  charge. 

Id. — ^Evidence — Submission  of  Cause  without  Abgument — Discbe- 
tion. — ^Where  the  court  ruled  out  immaterial  evidence,  but  permitted 
any  evidence  pertaining  to  the  guardian's  accounts,  but  the  counsel 
for  contestant  offered  none,  and  did  not  ask  to  argue  the  case,  there 
was  no  abuse  of  discretion  in  ordering  the  case  submitted  without 
argument. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County  settling  the  accounts  of  a  guardian.  W.  B. 
Nutter,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  H.  Carpenter,  for  Appellant 

Nicol  &  Orr,  and  B.  P.  Poltz,  for  Respondent. 

COOPER,  C. — This  is  an  appeal  from  an  order  allowing 
the  first  account  of  the  guardian  in  the  above-entitled  matter. 
The  appeal  is  by  P.  H.  Collins,  a  contestant,  who  claims  to  be 
an  interested  party. 

One  of  the  main  objections  relied  upon  was  that  the  court 
had  no  jurisdiction,  for  the  reason  that  one  year  had  not 
elapsed  from  the  date  of  the  appointment  of  the  guardian. 

There  is  no  merit  in  the  objection.  The  guardian  is  subject 
to  the  supervision  of  the  court,  and  must  render  his  account  as 
guardian  for  examination  and  approval.    The  usual  complaint 
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is  that  these  accounts  are  not  rendered  often  enough,  and  not 
that  they  are  too  frequent.  Section  1774  of  the  Code  of  Civil 
Procedure  provides  that  the  guardian  must,  upon  the  expira- 
tion of  a  year  from  the  time  of  his  appointment,  and  as  often 
thereafter  as  he  may  be  required,  present  his  account  to  the 
court  for  settlement  and  allowance.  The  section  while  making 
it  the  duty  of  the  guardian  to  file  his  account  upon  the  expira- 
tion of  the  year  does  not  prohibit  him  from  filing  and  present- 
ing it  sooner.  We  will  not  presume  that  he  will  file  his  ac- 
counts so  frequently  as  to  incur  needless  expense  and  annoy 
the  court.  If  sach  case  should  occur,  the  court  will  protect 
itself.  Several  errors  arc  assigned  as  to  rulings  on  the  admis- 
sibility of  evidence,  which  do  not  require  special  notice.  We 
have  examined  them  and  find  no  error  that  would  justify  a 
reversal  of  the  order.  The  questions  relate  principally  to  an 
agreement  made  by  Collins,  the  contestant,  to  support  the 
ward  during  the  remainder  of  his  li{e,  in  consideration  of  the 
conveyance  of  the  reversion  of  certain  real  estate  after  the 
death  of  the  ward.  The  existence  of  such  an  agreement,  the 
fact  as  to  whether  or  not  Collins  performed  it,  and  the  con- 
sideration for  the  conveyance  to  Collins,  were  matters  that 
might  have  been  for  determination  in  other  suits  under  proper 
issues ;  but  in  ttiis  case  the  ward  was  an  old  lady,  paralyzed, 
helpless,  and  needing  the  care  of  a  nurse  at  all  times.  She  had 
plenty  of  property  to  support  her;  in  fact,  the  income  appears 
to  have  been  sufBcient  for  such  purpose.  In  such  case  it  was 
the  duty  of  the  guardian  and  of  the  court  to  see  that  she  had 
all  the  necessary  comforts  that  could  be  supplied  to  her  in  her 
last  days,  even  if  it  had  taken  the  principal  for  such  purpose. 
The  court  should  not  have  allowed  her  to  be  deprived  of  suit- 
able food,  nursing,  and  medical  attendance  in  order  that  the 
estate  left  might  be  larger,  or  that  some  distant  relative  might 
be  benefited.  If  she  was  not  cared  for  by  Collins,  and  the 
guardian  gave  her  such  care,  his  account  will  not  be  disal- 
lowed because  Collins  had  made  an  agreement  to  care  for  her. 
In  this  case  the  amount  expended  for  board,  medicine,  nurs- 
ing, and  medical  attendance,  including  a  considerable  amount 
paid  out  in  litigation  in  her  behalf  against  Collins  from  March 
10,  1903,  to  September  10,  1903,  was  only  $1,028.57,  being 
only  $35.26  more  than  the  income  of  the  estate  during  the 
same  period.    It  certainly  does  not  seem,  on  its  face,  to  have 
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been  eztrayagant,  and  there  is  no  evidence  to  show  that  it  was 
so.  Appelant  did  not  attempt  to  prove  that  the  charges  con- 
tained in  the  account  were  not  in  fact  paid  by  the  guardian, 
but  he  claims  that  some  of  them  were  not  properly  itemized. 
The  only  portion  of  the  account  called  to  our  attention  in  the 
brief  is  for  medical  attendance.    The  items  are  as  follows:— 

**Apr,  25th.     Dr.  Harry  20  visits  at  $2.50 $50.00 

Sept.  4th.    Dr.  Arthur  medical  services $70.00." 

The  above  charges  are  sufficiently  itemized  within  the  mean- 
mg  of  the  statute.  They  show  the  date  of  payment,  the 
amount,  the  person  to  whom  paid,  and  the  nature  of  the 
services.  It  is  not  necessary  that  a  bill  of  a  physician  or  of  a 
lawyer  should  contain  each  item  that  goes  to  make  up  the 
charge.  If  the  amount  of  the  claim  is  disputed,  or  if  it  is  de- 
nied that  the  services  were  rendered,  the  court  on  the  hear- 
ing may  go  into  the  particulars. 

Appellant's  counsel  claims  that  the  court  ordered  the  cause 
submitted  before  his  evidence  was  all  introduced,  and  refused 
to  allow  him  to  argue  the  case  upon  the  facts.  The  record 
shows  that  the  contestant,  Collins,  had  been  on  the  stand  and 
had  been  asked  several  questions  that  appeared  to  be  imma- 
terial and  to  which  objections  had  been  sustained.  Counsel 
asked  the  witness  several  questions  about  Annie  Fogacci,  who 
had  been  employed  as  a  nurse  for  the  ward.  He  then  asked 
the  witness : — 

"Q.  Did  you  and  she  ever  quarrel  t 

**The  Court. — The  court  is  not  going  to  sit  here  and  listen 
to  this,  these  issues  have  been  determined  in  the  unlawful  de- 
tainer suit ;  if  you  have  any  evidence  to  offer  as  to  this  account 
of  the  moneys  received  or  dispersed,  the  court  will  hear  you. 

**Mr,  Carpenter, — I  think  we  have  offered  it. 

**The  Court. — I  will  permit  you  to  ask  any  questions  affect- 
ing this  account  that  you  have,  but  the  court  will  decline  to 
hear  any  further  testimony  without  these  limits." 

To  which  ruling  contestant  excepted. 

**Tke  Court.— You  may  leave  the  stand,  Mr.  Witness,  and 
the  matter  will  stand  submitted. 

**Mr.  Carpenter. — We  except  to  the  ruling  of  the  court 
ordering  the  case  submitted  before  our  case  is  in." 

It  does  not  appear  that  the  court  refused  to  hear  any  rele- 
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vant  evidence  on  the  contrary,  the  court  expressly  stated  that 
it  would  hear  any  evidence  affecting  the  account  before  it. 
Counsel  did  not  ask  permission  to  argue  the  case,  and  even  if 
he  had  done  so,  we  do  not  think  in  this  case  it  would  have  been 
an  abuse  of  discretion  to  refuse  such  permission. 

The  court  further  found  that  contestant  was  not  an  inter- 
ested party,  and  hence  had  no  right  to  contest  the  account. 

The  conclusions  reached  makes   it   unnecessary  for  us  to 
determine  the  question. 
The  order  should  be  affirmed. 

Oray,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

Shaw,  J.,  Van  Dyke,  J.,  Angellotti,  J. 

Hearing  in  Bank  denied. 


[Sae.  No.  1321.    Department  Two. — January  25,  1905.] 

In  the  Matter  of  the  Estate  of  CECELIA  HOLT,  Deceased. 
ANNA  LOUTTIT,  Appellant,  v.  J.  G.  STROHMEIER, 
and  L.  H.  LANO,  Executors,  et  al.,  Bespondents. 

Estate  or  Dxgeaskd  Px&sons — Distribution  under  Will — Devise  or 
Besidus  to  Nephews  and  Nieces — ^Dauohtes  bt  Former  Mar- 
BIAOB. — ^Under  a  will  devising  the  residue  of  the  estate  of  the  tes- 
tatrix to  her  nephews  and  nieces,  distribution  was  properly  limited 
to  the  children  of  her  brothers  and  sisters,  and  the  daughter  of  the 
wife  of  a  brother  by  a  former  marriage  was  properly  excluded  from 
sueh  distribution. 

In, — ^Evidence — ^Declaration  of  Testatrix — Intention  to  Be  Found 
nr  Language  of  Will. — Where  the  declarations  of  the  testatrix 
faUed  to  show  that  she  considered  and  treated  the  brother's  wife's 
daughter  by  the  former  marriage  as  ^or  niece,  evidence  of  her 
declarations  made  after  the  will  was  executed,  that  while  she  was 
not  her  niece  she  wanted  her  to  be  rememberd  in  the  will,  and  con- 
sidered the  same  as  her  other  nieces,  was  inadmissible.  The  inten- 
tion of  the  testatrix  must  be  found  in  the  language  used  in  the  will, 
and  not  in  her  oral  declarations  as  to  what  she  intended. 
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APPEAL  from  a  decree  of  the  Superior  Court  of  San  Joa- 
guin  County  distributing  the  estate  of  a  deceased  person. 
Prank  H.  Smith,  Judge. 

James  A.  Louttit,  for  Appellant. 

Ashley  &  NpTimiller,  and  Nicol  &  Orr,  for  Kespondents. 

McFARLAND,  J. — This  is  an  appeal  by  Anna  Louttit  from 
that  part  of  the  decree  of  distribution  in  this  estate  which 
distributes  certain  property  of  the  deceased  to  other  persons 
to  the  exclusion  of  the  appellant. 

The  deceased  left  a  will  in  which,  after  certain  specific 
legacies,  she  refers  to  the  rest  and  residue  of  her  property  and 
says:  "And  I  give  and  bequeath  such  residue  and  rest  of  my 
estate  to  my  nieces  and  nephews  .  .  .  share  and  share  alike." 
By  the  decree  of  distribution  the  said  residue  is  distributed 
to  certain  persons  who  are  the  nieces  and  nephews,  and  they 
are  the  only  nieces  and  nephews  of  the  testatrix ;  and  among 
them  the  appellant  was  not  included.  Appellant  is  not  a  niece 
of  the  testatrix ;  she  is  the  daughter  by  a  former  marriage  of 
a  Mrs.  Hunter,  who  afterwards  married  John  Fisk,  a  brother 
of  the  testatrix.  She  was  about  six  years  old  when  her  mother 
married  Fisk,  and  lived  in  the  family  with  her  mother  and 
Fisk.  Her  name  until  she  was  married  was  Anna  Hunter. 
Appellant's  contention  is,  that  upon  the  evidence  introduced 
in  the  case  she  should  be  held  as  within  the  class  designated 
in  the  will  as  **my  nieces  and  nephews."  It  is  hardly  neces- 
sary in  this  case  to  discuss  the  question  whether  the  well- 
known  meaning  of  ** nieces  and  nephews" — ^that  is,  children  of 
brothers  and  sisters — is  not  so  free  from  either  latent  or 
patent  ambiguity  as  to  leave  no  room  for  explanatory  extrin- 
sic evidence;  because  the  evidence  introduced  by  appellant 
fails  to  show  that  she  was  a  niece  in  a  secondary  or  remote 
sense  of  the  word — even  if  such  evidence  could  be  supposed 
to  be  admissible.  The  appellant  introduced  two  witnesses  on 
the  subject — Mrs.  Strohmeier,  a  sister  of  the  testatrix,  and  her 
daughter,  Ethel  Strohmeier.  The  former  testified  to  parts  of 
a  letter — the  other  parts  having  been  lost  or  destroyed — from 
a  sister  of  the  testatrix  to  the  appellant,  which  is  of  no  con- 
sequence except  that  it  closes  with  the  words  **with  love  to 
all  from  your  Aunt  Tina;"  and  in  answer  to  the  question  if 
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appellant  was  taken  into  the  family  of  John  Fisk  and  treated 
as  one  of  the  family,  the  witness  said:  **0f  course  her  mother 
took  her  and  she  lived  right  with  her  mother."  She  also  said 
that  the  only  nephews  and  nieces  of  the  testatrix  of  whom  she 
had  any  knowledge  were  those  mentioned  in  the  petition  for 
distribution.  The  witness  Ethel  was  asked  what,  if  anything, 
the  testatrix  had  said  to  her,  after  the  making  of  the  will, 
about  the  appellant.  To  this  question  respondent  objected  on 
the  ground  that  declarations  of  the  testatrix  either  before  or 
after  the  making  of  the  will  were  not  competent  evidence.  The 
court  intimated  that  this  was  the  rule  under  the  Civil  Code, 
and  counsel  for  appellant  said  that  the  purpose  of  the  pro- 
posed testimony  was  not  to  vary  the  will,  but  to  get  declara- 
tions as  to  the  relationship  between  the  testatrix  and  the  ap- 
pellant, whereupon  the  court  said:  **I  will  permit  you  to  go 
on  to  that  extent,  if  it  is  no  declaration  on  her  part  as  to  what 
she  meant  by  the  will,  as  to  the  relationship  I  will  admit 
that."  The  witness  then  testified  by  question  and  answer  r.s 
follows:  **A.  Well,  after  the  will  had  been  made  she  was 
thinking  over  it  and  she  said  that  while  Anna  Louttit  was  not 
her  niece  she  felt  she  would  like  to  remember  her  and  that  she 
wanted  her  to  be  considered  the  same  as  her  other  nieces. 

**Q.  The  same  as  her  other  nieces? — ^A.  That  is  she  did  not 
consider  her  a  niece,  but  she  wanted  her  to  come — ^to  be 
brought  in  the  will  the  same  as  the  rest  of  them. 

**Q.  She  did  not  consider  her  a  niece  by  blood,  was  that 
it,  was  not  a  blood  relation?  — A.  Well,  she  never  spoke  of 
her  as  a  niece  at  all,  she  did  not  consider  her  a  niece,  but  then 
fshe  wanted  her  to  be  remembered  in  the  will." 

Mrs.  Strohmeier  was  recalled  and  said  that  the  appellant 
had  addressed  the  testatrix  as  **aunt,"  but  to  this  question, 
"Did  you  ever  hear  Mrs.  Holt  speak  of  her  as  a  niece,  any- 
thing about  that?"  she  answered,  **No." 

The  above  was  substantially  all  the  evidence  introduced  by 
appellant  on  the  subject.  And  we  think  that  the  evidence 
fails  to  show  that  the  court  was  not  justified  in  finding  that 
appellant  is  not  a  legatee  under  the  will.  The  evidence  does 
not  show — even  if  it  were  permissible  to  introduce  evidence 
to  show — that  the  appellant  was  so  treated  and  considered  by 
the  testatrix  as  a  niece  as  to  bring  her,  in  any  sense,  within 
the  category  of  **my  nieces  and  nephews."    The  declaration 
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of  the  testatrix  to  the  witness  Ethel,  after  the  making  of  the 
will,  that  **8he  would  like  to  remember"  the  appellant,  etc, 
did  not  in  any  manner  change  the  will,  and  was  indeed  in- 
admissible, and  was  not  within  the  purpose  for  which  the 
testimony  of  the  witness  was  admitted  by  the  court.  The 
intention  of  a  testator  must  be  found  in  the  language  used  in 
the  instrument — ^not  in  his  oral  declarations  as  to  what  he 
intended.  Under  any  view  of  the  law,  the  declarations  of  the 
testatrix  were  admissible  only  as  evidence  of  the  fact  that  she 
always  treated  and  considered  appellant  as  her  niece,  and 
the  evidence  introduced  entirely  fails  to  show  that  fact.  In 
the  case  Chrant  v.  Chrant,  5  L.  R.  (Eng.)  727,  cited  by  the  appel- 
lant, the  facts  were  very  different  from  those  in  the  case  at 
bar— even  if  that  case  can  be  considered  as  rightly  decided ; 
but  the  case  was  substantially  overruled  in  the  later  English 
case  of  Wells  v.  Wells,  reported  in  18  L.  R.  504. 
The  order  appealed  frop^  is  affirmed. 

Lorigan,  J^  and  Henshaw,  J.,  concurred. 


[L,  A.  No.  1302.     Department  One. — January  25,   1905.] 

SOUTHERN  CALIFORNIA  RAILWAY  COMPANY,  Re- 
spondent,  v.  W.  H.  WORKMAN,  City  Treasurer,  etc., 
and  E.  R.  POX,  Appellants. 

Stbbit  Assissment — Bailboad  Bight  or  Way  Abutting  on  Street — 
Injunction — Immaterial  Question  as  to  Assessment  of  Feb. — 
A  part  of  the  right  of  way  of  a  railroad  company  abutting  upon 
a  publie  street  in  a  city  is  not  liable  for  a  street  assessment  for 
street  improvements  fronting  thereon,  and  the  railroad  company 
may  enjoin  the  sale  thereof  for  non-payment  of  such  assessmentK. 
The  question  whether  a  valid  and  effective  assessment  may  be  mado 
to  the  owner  of  the  fee,  subject  to  the  easement  of  the  railroad 
right  of  way,  is  immaterial  in  such  injunction  suit,  and  will  not 
be  decided.  The  injunction  is  not  injurious  to  a  sale  of  the  sub- 
ordinate fee. 

to. — ^Bailroad  Oompant  a  Quasi-Pubuc  ^  '^BPORATioN — State  Frah- 
GHisi — Exemption  from  Bale. — A  railroad  company  is  a  qiiasi- 
pQbUe  eorporation,  is  whose  railroad  the  publie  is  interested.     It 
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holds  a  franchise  from  the  stote,  and  its  right  of  way  eannot  b« 
sold  OD  execution  or  for  a  street  assessment. 
Id^ — Appeal  from  Judgment  and  fbom  Temporajit  Injunction — Obdbb 
Meroed  in  Judgment — ^Dismissal. — ^An  order  ffranting  a  temporary 
injunction  is  merged  in  the  judgment  making  the  injunction  per- 
petualy  and  upon  an  appeal  from  both,  where  the  judgment  is 
affirmed,  the  appeal  from  the  order  will  be  dismissed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  granting  a  temporary 
injunction.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion. 

Cole  &  Cole,  for  Appellants. 

The  assessment  was  valid  under  the  terms  of  the  Vrooman 
Act.  The  fee  in  the  land  was  assessed,  and  might  be  sold  to 
satisfy  it.  (Diggins  v.  Harishomej  108  Cal.  154 ;  Chicago  etc. 
By.  Co.  V.  City  of  Ottumwa,  112  Iowa,  300.)  The  injunction 
enjoins  the  sde  of  any  part  of  the  land  described  by  metes 
and  bounds,  and  includes  not  only  the  right  of  way,  but  also 
the  ownership  of  the  fee.  The  assessment  against  the  un- 
known owner  was  valid,  and  the  injunction  is  erroneous. 

C.  N.  Sterry,  for  Respondent. 

The  right  of  way,  however  acquired  or  held,  was  a  public 
franchise,  which  cannot  be  sold  on  execution.  {Chie  v.  Tide 
Water  Canal  Co.,  24  How.  257;  East  Alabama  Ry.  Co.  v. 
Doe,  114  U.  S.  350;  Hammock  v.  Loan  and  Trust  Co.,  105  U. 
S.  90;  Buncombe  County  Commrs.  v.  Tommey,  115  U.  S.  122; 
Plymouth  R.  B.  Co.  v.  Colwell,  39  Pa.  St.  337  ;i  Foster  v. 
Fowler,  60  Pa.  St.  27;  Youngman  v.  Elmira  etc.  B.  B.  Co., 
65  Pa.  St.  278;  Hatcher  v.  Toledo  etc.  Co.,  62  111.  481;  Dunn 
v.  North  Missouri  B.  B.  Co.,  24  Mo.  493 ;  Tyler  Top  B.  B.  Co. 
V.  Driscol,  52  Tex.  13 ;  Overton  Bridge  Co.  v.  Means,  33  Neb. 
857  ;*  Gooch  v.  McOee,  83  N.  C.  59 ;  Louisville  etc.  By.  Co.  v. 
Bonney,  117  Ind.  501.)  A  part  of  the  right  of  way  cannot  be 
sold  for  street  assessments  or  any  purpose  of  assessment 
for  taxation.  (Chicago  etc.  By.  Co.  v.  City  of  Milwaukee, 
89  Wis.  506;  Yellow  Biver  Imp.  Co.  v.  Wood  County,  81 
Wis.  559,  562;  Oshkosh  City  By.  Co.  v.  Winnebago  County, 
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89  Wig.  435;  State  v.  Anderson,  90  Wis.  550;  1  Desty  on 
Taxation,  397;  People  v.  OUon,  126  N.  T.  147;  Louisville  etc. 
R.  R.  Co.  V.  State,  122  Ind.  443;  New  York  etc,  B.  R.  Co.  v 
Morrisania  Trustees,  7  Hun.  652;  Northampton  County  v. 
Lehigh  Coal  etc.  Co,,  75  Pa.  St.  461 ;  Sweaney  v.  Kansas  City 
etc.  Ry.  Co.,  54  Mo.  App.  265;  Detroit  etc.  Ry.  Co.  v.  City  of 
Grand  Rapids,  106  Mich.  13.^) 

COOPER,  C. — Action  to  enjoin  a  sale  of  a  portion  of  plain- 
tiff's right  of  way.  A  temporary  injunction  was  granted, 
which  by  the  judgment  was  made  perpetual.  This  appeal  is 
from  the  order  granting  the  injunction  and  from  the  judg- 
ment. 

The  plaintiflf  is  a  railroad  corporation  operating  a  railroad 
about  four  hundred  and  eighty-seven  miles  in  length  in  and 
through  five  counties  in  the  southern  part  of  the  state.  A 
portion  of  its  main  line,  running  from  Los  Angeles  to  Bar- 
stow,  is  located  and  operated  in  Los  Angeles  County,  and 
1,012  feet  of  the  right  of  way  of  this  line  abuts  on  Pasadena 
Avenue  in  the  city  of  Los  Angeles.  The  city  proceeded  to 
make  certain  improvements  on  Pasadena  Avenue  under  the 
provisions  of  the  statutes  authorizing  tlie  making  of  such  im- 
provements and  the  charging  of  the  costs  to  abutting  prop- 
erty. By  the  proceedings  of  the  city  council,  the  cost  of  the 
improvements  was  to  be  assessed  upon  abutting  property  upon 
the  front-foot  method  provided  by  statute.  An  asessment 
Cor  the  purposes  of  said  improvement  was  attempted  to  be 
made  upon  a  small  portion  of  plaintiflf 's  right  of  way,  con- 
sisting of  an  irregular  strip  about  nine  thousand  five  hundred 
fe«*t  in  length  and  from  sixty  to  one  hundred  feet  in  width, 
which  attempted  assessment  described  the  property  as  fol- 
^ov/s:  'Commencing  at  N.  W.  intersecting  point  of  Avenue 
33  and  the  right  of  way  of  the  Southern  California  Railway 
Company,  thence  meandering  in  a  northerly  direction  9635 
min.  to  Avenue  50,  thence  along  the  S.  line  of  Avenue  50  62 
rain.,  thence  meandering  in  a  southerly  direction  9566  min. 
to  Avenue  33,  thence  W.  60  along  the  N.  line  of  Avenue  33  to 
beginning.  Being  the  Southern  California  Railway  right  of 
way  between  Avenues  33  and  50." 

Plaintiff  refused  to  pay  the  amount  of  the  attempted 
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menty  and  a  bond  was  issued  by  the  city  and  sold  to  appellant 
Fox.  The  bond  described  the  property  assessed  the  same  as 
in  the  above  description  in  the  assessment,  except  the  words 
"Being  the  Southern  California  Railway  right  of  way  be- 
tween Avenues  33  and  50"  were  omitted,  an  instead  thereof 
the  words  ''Owner  is  the  Southern  California  Railway  Com- 
pany, a  corporation,"  were  added.  The  notice  of  sale  de- 
scribed the  property  as  it  is  described  in  the  bond.  Plaintiff 
conmienced  this  to  enjoin  the  sale  and  after  setting 
forth  the  facts,  alleged  in  its  complaint  ''that  unless  re- 
strained from  so  doing,  the  said  defendant  W.  H.  Workman, 
as  such  city  treasurer,  at  the  request  of  the  defendant  Pox, 
will,  on  Tuesday  the  14th  day  of  January,  1902,  proceed,  un- 
der said  advertisement  and  notice  of  sale,  to  sell,  or  attempt 
to  sell,  that  portion  of  the  right  of  way  of  the  plaintiff  herein 
above  described,  and  upon  which  it  is  operating  a  railroad,  as 
aforesaid,  in  accordance  with  said  notice,  for  the  purpose  of 
satisfying  said  bond." 

The  complaint  further  alleged  that  the  threatened  sale 
would  cause  it  great  and  irreparable  injury  and  "create  a 
cloud  upon  the  title  of  the  plaintiff  to  said  portion  of  said 
right  of  way,  and  to  its  right  to  use  and  occupy  the  same  as 
and  for  its  business  of  a  common  carrier  of  passengers  and 
freight." 

The  defendants  filed  a  general  demurrer  to  the  complaint, 
which  was  overruled,  and  they  declined  to  answer. 

We  are  of  opinion  that  the  complaint  states  facts  sufficient 
to  constitute  a  cause  of  action.  It  states  that  the  assessment 
was  "upon  that  portion  of  the  plaintiff's  right  of  way  herein 
described."  The  assessment  concludes  with  the  words  of 
identification — ^"  Being  the  Southern  California  Railway  right 
of  way  between  Avenues  33  and  50."  It  was  evidently  the 
intention  to  assess  and  sell  the  right  of  way  as  described  by 
metes  and  bounds  in  the  assessment. 

The  statute  in  regard  to  assessments  for  the  improvement 
of  streets  provides  for  an  assessment  upon  the  lots  and  lands 
fronting  on  the  improved  portion  of  the  street.  (Vrooman 
Act,  sec.  7.) 

There  is  no  authority  for  making  an  assessment  upon  a  right 
of  way  or  for  selling  the  same.  A  railroad  company  is  a  quasi- 
public  corporation  in  which  the  public  is  interested.    It  holds 
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a  franchise  from  the  state  and  must  operate  its  road  or  forfeit 
its  franchise.  A  part  of  its  right  of  way  cannot  be  sold  on 
execution  or  for  a  street  assessment  The  decisions  are  not  in 
harmony  on  the  question^  but  we  think  the  best-considered 
cases  hold  that  such  right  of  way  cannot  be  sold  to  satisfy  a 
street  assessment.  In  Chicago  etc.  Ry.  Co.  v.  City  of  Mil- 
waukee, 89  Wis.  509,  the  question  is  ably  discussed,  and  the 
court  said:  ** Whether  the  track  and  right  of  way  of  a  rail- 
road company  is  subject  to  assessment  for  local  improvements 
on  the  ground  of  special  benefits,  under  the  language  of 
statutes  counched  in  general  terms  providing  for  such  assess- 
ments, is  a  question  upon  which  the  courts  have  not  been 
agreed.  The  system  and  policy  of  each  state  enter  largely 
into  the  question,  and  give  to  it  a  local  character.  By  the 
charter  of  Milwaukee,  the  improvement  of  Commerce  Street 
was  chargeable  to  and  payable  by  the  lots  fronting  or  abut- 
ting upon  such  street  ...  to  the  amount  which  such  im- 
provement shall  be  adjudged  by  the  board  of  public  works 
to  benefit  such  lots;  and  an  assessment  of  the  amount  is 
provided  for  which,  when  confirmed  by  the  council,  its  col- 
lection may  be  enforced  in  case  of  non-payment  by  a  sale  and 
conveyance  of  the  lots  so  assessed.  (City  Charter,  Laws  1874, 
c  184,  subsec.  7,  pars.  3,  7.)  So  much  of  the  lots  in  question 
as  were  occupied  by  the  tracks  of  the  railroad  and  supporting 
banks,  and  used  for  right  of  way  purposes,  had  been  devoted 
and  dedicated  to  uses  in  which  the  public  had  an  important 
interest  of  a  probable  perpetual  duration;  and  to  enforce 
an  assessment  against  such  right  of  way  and  track,  extend- 
ing about  half  a  mile  in  distance,  by  a  sale  and  conveyance, 
would  necessarily  dismember  and  break  up  the  entirety  and 
utility  of  the  road  as  a  line  of  travel  and  commercial  inter- 
course, and  interfere  with  and  impair  the  paramount  interests 
which  the  public  have  in  it  for  these  purposes.  The  property 
of  the  corporation  in  its  road  and  apputenances  essential  to 
its  operation  and  use,  annexed  to  the  franchise  of  the  com- 
pany to  maintain  and  operate  its  road,  is  an  entirety,  and  is 
thus  charged,  in  the  hands  of  the  company,  with  an  important 
trust  in  favor  of  the  public,  though  the  property  in  all  other 
respects  is  essentially  private,  and  operated  for  private  gain. 
Public  policy  would  seem  to  forbid  a  severance  and  segrega- 
cion  of  its  several  special  or  particular  parts,  essential  to  the 
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exercise  of  the  franchises  and  the  use  and  operation  of  the 
road,  in  forced  sale  upon  legal  process,  or  for  an  asses«?ment. " 

In  Louisville  etc.  R.  R.  Co,  v.  Bonney,  117  Ind.  501,  the 
eourt  said :  "The  other  feature  of  the  case  presents  a  question 
of  much  greater  difficulty.  According  to  the  established  rule 
of  the  common  law,  which  controls  the  current  of  modern 
authority,  the  franchises  of  a  corporation — ^mere  incorporeal 
hereditaments — ^were  not  subject  to  seizure  and  sale  upon  exe- 
cutiouy  in  the  absence  of  express  statutory  provisions  author- 
izing the  sale  and  prescribing  the  method  of  transfer.  It 
follows  as  a  natural  sequence  that  lands,  easements,  or  things 
essential  to  the  existence  of  the  corporation  and  the  execution 
of  its  corporate  duty,  and  without  which  its  franchise  would 
be  of  no  practical  use,  cannot  be  levied  upon  and  sold  on  exe- 
cution at  law,  so  as  to  detach  them  from  the  franchise,  and 
thus  destroy  its  use." 

The  court  of  appeals  of  Missouri  in  Sweaney  v.  Kai%B<is  City 
etc.  Ry.  Co.,  54  Mo.  App.  266,  said:  "The  sole  question  is 
this :  Does  the  law  authorize  the  enforcement  of  a  special  tax 
biU  for  a  street  improvement  against  a  detached  right  of  way  t 
.  .  .  The  tax  bills  in  suit  were  issued  on  the  theory  that  the 
land  along  the  line  of  the  graded  street,  and  used  by  a  rail- 
road as  its  right  of  way,  is  chargeable  with  such  local  improve- 
ments just  as  other  adjacent  property.  This,  too,  is  the  posi- 
tion taken,  and  so  forcibly  urged  on  ns  by  plaintiff's  counsel. 
But  however  cogent  the  argument,  and  however  reasonable 
and  just  may  be  the  position  contended  for,  yet  under  the 
repeated  decisions  of  our  supreme  court,  in  cases  which  we 
deem  analogous,  we  must  hold  that  plaintiff  cannot  maintain 
this  suit — ^which  has  for  its  aim  and  purpose  the  carving  out, 
sale,  and  conveyance  of  a  portion  only  of  defendant's  right  of 
way.  Admitting  the  terms  'adjoining  lands,'  'all  the  prop- 
erty on  both  sides,'  etc.,  appearing  in  the  Kansas  City  char- 
ter, to  be  sufficiently  general  to  embrace  the  railroad  right  of 
way,  but  even  then  we  are  met  with  the  doctrine  of  our  adju- 
dicated cases  that  a  lien  will  not  be  enforced  against  a  mere 
fractional  part  of  a  railroad  right  of  way,  except  it  be  spe- 
cially authorized  by  the  legislature  in  language  not  to  be 
doubted."  (See  City  of  Philadelphia  v.  Philadelphia  etc.  R. 
R.  Co.,  83  Pa.  St.  41 ;  City  of  Alleghany  v.  Western  PadfU 
R.  R.  Co.,  188  Pa.  St.  375;  Bridgeport  v.  New  York  etc.  R.  R. 
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Co.,  36  Conn.  255;*  Detroit  etc.  By.  Co.  v.  City  of  Grand 
Rapids,  106  Mich.  13.«) 

It  is  not  necessary  to  decide  in  this  case  as  to  whether  or  not 
the  fee  or  reversion  in  the  land  can  be  assessed.  After  a 
right  of  way  has  been  acquired  by  a  railroad  corporation  by 
condemnation  or  otherwise,  and  its  track  laid  upon  it,  we 
apprehend  that  it  would  be  difficult  to  realize  by  a  sale  of  the 
fee  remaining  in  the  grantor.  But,  without  deciding  this 
question,  it  is  sufficient  to  say  that  this  proceeding  is  for  the 
purpose  of  enjoining  a  sale  of  plaintiff's  right  of  way, — that 
is  to  say,  its  easement.  The  judgment  is,  that  the  bond  is 
void  as  a  lien  upon  plaintiff's  right  of  way,  and  that  defend- 
ant be  enjoined  from  selling  **any  part  or  portion  of  plain- 
tiff's right  of  way,  in  said  complaint,  and  hereinafter  de- 
scribed." 

If  the  defendants  do  not  intend  to  sell  the  plaintiff's  ease- 
ment, but  only  the  subordinate  estate,  the  judgment  is  not  in 
any  way  injurious  to  them.  The  restraining  order  is  merged 
in  the  judgment  and  the  appeal  therefrom  may  be  dismissed. 

We  therefore  advise  that  the  judgment  be  affirmed  and  the 
appeal  from  the  order  dismissed. 

Harrison,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed  and  the  appeal  from  the  order  dismissed. 
Van  Dyke,  J.,  Shaw,  J.,  Angellotti,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehear- 
ing, and  filed  the  following  opinion  on  the  8th  of  April,  1905 : 

BEATTY,  C.  J.,  dissenting. — ^I  dissent  from  the  order 
denying  a  rehearing  of  this  cause  by  the  court  in  Bank.  The 
principal  question  presented  by  the  two  appeals  is  new  and 
important,  and  I  think  has  been  decided  without  sufficient 
consideration  of  the  consequences  involved  in  the  precedent 
we  are  making,  and  without  any  consideration  of  a  proposi- 
tion the  correct  determination  of  which  is  absolutely  essential 
to  a  just  conclusion  upon  the  matters  in  controversy. 


14  Am.  Sep.  63.  168   Am.  St  Sep.  466w 
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The  statement  of  the  case  in  the  Department  opinion  is  in 
some  respects  inaccurate  and  obscures  the  real  question  to  be 
decided.  The  appeal  from  the  judgment  and  the  appeal  from 
the  order  each  rests  upon  its  own  separate  record.  The  case 
on  the  appeal  from  the  judgment  is  presented  by  the  complaint 
and  the  default  decree.  The  case  on  the  appeal  from  the 
order  granting  a  temporary  injunction  is  presented  by  the 
complaint,  the  bill  of  exceptions,  setting  forth  the  evidence 
introduced  at  the  hearing  of  the  motion,  and  the  order.  The 
.record  on  this  latter  appeal  shows  fully  and  clearly  the  actual 
state  of  facts  out  of  which  the  controversy  arises.  The  record 
on  the  appeal  from  the  judgment  shows  only  the  facts  alleged 
in  the  complaint  and  admitted  by  the  demurrer.  The  assess- 
ment of  the  so-called  ** right  of  way"  is  not  set  out  in  the 
complaint,  but  does  appear  in  full  in  the  bill  of  exceptions 
constituting  a  part  of  the  record  on  the  appeal  from  the  order. 
The  opinion  of  the  court,  however,  which  deals  exclusively 
with  the  appeal  from  the  judgment,  quotes  a  portion  of  the 
assessment  (''Being  the  Southern  California  Railway  right 
of  way,"  etc.),  in  order  to  show  (if  that  is  what  the  opinion 
means)  that  it  was  evidently  the  intention  to  assess  the  mere 
easement  of  the  right  of  way.  If,  instead  of  the  language  so 
quoted,  the  whole  assessment  had  been  set  out  as  it  appears 
in  the  bill  of  exceptions,  it  would  be  seen  that  there  was  no 
attempt  to  assess  an  easement  as  such,  but  simply  an  assess- 
ment to  unknown  owners  of  a  tract  of  land  described  rather 
indefinitely  by  boundary-lines,  but  identified  by  the  addi- 
tional term  of  description:  "Being  the  Southern  California 
Railway  right  of  way  between  Avenues  33  and  50."  It  may 
be  true  that  this  and  the  other  evidence  contained  in  the  bill 
of  exceptions  will  serve  as  an  aid  to  interpretation  in  dealing 
with  ambiguous  phrases  used  in  the  complaint,  but  for  this 
purpose  the  whole  must  be  taken,  and  not  a  part — and  con- 
sidering the  whole  evidence  together  in  connection  with  the 
argument  of  plaintiff's  counsel  as  contained  in  the  briefs,  it 
is  very  evident  that  the  phrase  ** right  of  way"  in  plaintiff's 
mouth  means  not  a  mere  easement  of  one  person  in  the  lands 
of  another,  but  the  strip  of  land  over  which  the  line  extends, 
whether  owned'  by  the  railway  company  or  by  another.  It  is 
in  this  untechnical  sense  that  the  expression  is  used  by  the 
asBistant  engineer  of  the  plaintiff  in  his  affidavit  constituting 
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the  principal  evidence  oflfered  by  plaintiff  on  the  hearing  of 
the  motion.  Jle  deposes  that  the  plaintiff  acquired  different 
portions  of  its  ** right  of  way*'  by  various  bargain  and  sale 
and  qnitclaim  deeds,  and  as  to  that  portion  of  the  so-called 
right  of  way  with  which  we  are  particularly  concerned, — ^the 
portion,  that  is  to  say,  about  one  thousand  feet  in  length, 
which  actually  abuts  upon  Pasadena  Avenue, — ^he  sets  out 
the  description  of  the  property  so  conveyed  as  follows: 
**  Being  a  strip  of  land  thirty  feet  wide  on  each  side  of  the 
center  line  of  the  railroad  track  of  the  California  Central 
Railway,*'  etc.  "Also  a  strip  of  land  on  the  westerly  side 
of  the  foregoing  described  strip  and  adjoining  the  same  forty 
feet  wide  and  900  feet  long,  being  four  hundred  and  fifty 
feet  north  and  the  same  distance  south  from  the  center  Viue 
of  Morgan  Station  as  now  located.  Also"  (other  adjacent 
strips  similarly  described).  In  short,  the  evidence  plainly 
shows  that  what  the  plaintiff  calls  its  ** right  of  way"  is  real- 
ly and  truly  a  strip  of  land,  sixty  feet  in  width  for  the  most 
part,  along  the  center  line  of  which  its  track  extends,  and 
which  it  owns  in  fee.  For  about  one  thousand  feet  where  it 
abuts  on  Pasadena  Avenue  this  strip  is  extended  back  forty 
feet  farther  to  accommodate  a  railway  station,  and  the  whole 
strip  one  hundred  feet  in  width  is  likewise  owned  by  the 
plaintiff  in  full  property.  It  has  no  easement,  it  owns  the 
soil,  but  calls  it  nevertheless  its  "right  of  way." 

The  assessor  in  his  effort  to  make  his  description  of  the 
tract  assessed  definite  and  certain,  merely  used  the  expression 
"right  of  way,"  in  the  sense  in  which  the  plaintiff's  witnesses 
use  it — ^the  sense  in  which  it  is  often  used  in  the  records  and 
briefig  that  come  to  this  court,  and  the  sense  in  which  we  can 
take  judicial  notice  it  is  commonly  employed  by  railroad  men. 
(See  Southern  Pacific  Co.  v.  Burr,  86  Cal.  279.)  Looking  to 
the  assessment  itself  as  it  appears  in  the  bill  of  exceptions,  no 
other  possible  construction  can  be  placed  upon  it  than  that  of 
an  assessment  of  a  tract  of  land,  and  all  the  other  evidence 
tends  only  to  strengthen  this  view.  It  is  also  clear  that  the 
plaintiff  was  the  owner  in  full  property  of  all  that  portion  of 
the  tract  abutting  on  Pasadena  Avenue.  The  question,  there- 
fore, which  is  really  presented  on  the  actual  facts  of  the  case 
is  whether  a  lot  of  land  abutting  on  a  public  street  ceases  to 
be  assessable  as  such  for  its  proportion  per  front  foot  of  the 
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cost  of  grading^  etc,  when  acquired  and  used  by  a  railroad 
company  for  laying  its  track  and  operating  its  trains.  But 
the  question  to  be  determined  on  the  appeal  from  the  judg- 
ment dei>end8  not  on  the  facts  as  proved  at  the  hearing  of  the 
motion,  but  on  the  facts  allied  in  the  complaint  and  con- 
fessed by  the  demurrer,  and  it  is  necessary  to  consider 
whether  there  is  any  material  difference  between  the  facts 
alleged  and  the  real  facts.  I  do  not  think  there  is.  It  is 
aUeged  that  there  was  an  attempt  to  assess  the  right  of  way. 
but  what  the  assessor  actually  did  is  not  alleged  sptKsifically, 
and  the  assessment  as  it  appears  of  record  is  not  set  forth. 
The  allegation  is  rather  of  a  conclusion  of  law  than  a  matter 
of  fact,  and,  construed  with  reference  to  other  allegations, 
evidently  means  no  more  than  what  is  in  fact  true  that  he 
assessed  the  strip  of  land  which  plaintiff  calls  its  right  of 
way.  It  is  alleged,  for  instance,  that  the  holder  of  the  land 
demanded  of  the  defendant  Workman  that  he  should  sell  the 
right  of  way  to  satisfy  the  bond,  and  thereupon  defendant 
published  the  notice,  a  copy  of  which  is  incorporated  in  the 
complaint,  and  that  unless  restrained  defendant  will  under 
said  advertisement  and  notice  attempt  to  sell  the  right  of  way, 
etc  Looking  to  the  notice  itself,  we  find  that  it  says  nothing 
about  selling  a  right  of  way,  but  merely  announces  the  sale 
of  a  tract  of  land.  In  short,  when  the  phrase  ''right  of  way" 
is  construed  in  the  sense  in  which  plaintiff  uses  it  in  the  com- 
plaint itself,  it  can  be  seen  that  nothing  inconsistent  with  the 
truth  is  alleged,  and  so  the  question  is  the  same  in  both  ap- 
peals, Does  a  lot  of  land  abutting  upon  a  public  street  become 
unassessable  for  street  improvements  when  acquired  and  used 
by  a  railroad  company  for  laying  its  track  and  operating  its 
trains!  In  effect,  the  opinion  of  the  court  holds  that  it  does 
become  exempt  from  the  burden  which  the  law  imposes  upon 
all  other  property  similarly  situated.  For  although  the  decis- 
ion only  declares  in  terms  that  there  is  no  authority  for 
making  an  assessment  upon  a  right  of  way,  it  means,  when 
construed  with  reference  to  the  facts  of  the  case,  that  you 
cannot  assess  or  sell  a  tract  of  land  belonging  to  a  railroad 
company  if  its  track  extends  over  it  without  expressly  ex- 
empting the  right  of  way ;  that  is  to  say,  without  reserving  to 
the  company  in  the  express  terms  of  the  sale  the  exclusive 
right  to  use  the  land  for  all  the  purposes  of  its  traffic.    The 
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proposition  broadly  laid  down  is,  that  a  part  of  a  railroad 
company's  right  of  way  cannot  be  sold  on  execution  or  for  a 
street  assessment.  Of  course  it  is  consistent  and  logical  to 
say  that  such  property  cannot  be  assessed  if  it  cannot  be  sold, 
for  there  is  no  possible  way  of  enforcing  a  delinquent  assess- 
ment for  street  improvements  except  by  a  sale  of  the  abutting 
lots,  and  an  assessment  which  binds  no  one  is  equivalent  to 
no  assessment  at  all. 

But  I  dispute  the  proposition  that  a  right  of  way  cannot 
be  sold  on  execution  or  for  a  street  assessment.  As  to  exe- 
cutions, the  unsoundness  of  the  proposition  is  easily  demon- 
strated by  a  simple  example :  Suppose  a  tract  of  land  subject 
to  a  judgment  or  mortgage  lien  to  be  sold  by  the  mortgagor 
or  judgment  debtor  to  a  railroad  company  and  crossed  by  its 
track;  or  suppose,  instead  of  a  sale  of  the  land,  a  grant  of 
the  mere  easement  of  the  right  to  lay  and  operate  the  track. 
Can  it  be  pretended  that  the  judgment  creditor  or  mortgagee 
would  not  have  the  right  to  sell  the  land  on  execution  freed 
of  the  servitude  if  necessary  to  satisfy  the  lient  I  imagine 
his  right  to  make  the  sale  will  scarcely  be  denied,  and  yet  all 
the  direful  consequences  to  the  public  and  the  company — 
stoppage  of  traffic,  forfeiture  of  franchise,  etc. — ^would  fol- 
low just  as  surely  (or  rather  they  would  be  just  as  surely 
avoided  by  a  satisfaction  of  the  debt  and  discharge  of  the 
lien)  upon  such  a  sale  as  upon  a  sale  for  a  delinquent  street 
assessment.  For  this  reason  I  say  the  opinion  is  here  again 
perfectly  logical  and  inconsistent  in  putting  sales  upon  execu- 
tion and  sales  to  satisfy  delinquent  assessments  upon  the  same 
footing;  all  the  reasons  advanced  against  the  right  to  make 
such  sales  have  the  same  application  to  one  as  to  the  other. 
I  go  further  and  say  that  all  the  reasons  in  favor  of  the  right 
to  sell  on  execution  in  the  case  supposed  apply  with  equal 
force  in  favor  of  the  right  to  sell  in  satisfaction  of  a  delin- 
quent street  assessment.  By  the  general  laws  of  the  state  an 
equal  burden  is  imposed  upon  all  abutting  lots  in  proportion 
to  frontage  for  the  purpose  of  improving  the  street.  The 
front-foot  rule  being  the  basis  of  apportionment,  the  law 
would  be  unconstitutional  if  it  did  not  have  a  uniform  appli- 
cation, and  an  assessment  upon  a  part  only  of  the  frontage  to 
pay  for  any  particular  improvement  would  be  void.  Neither 
the  legislature  by  statute  nor  the  assessor  by  his  assessment 
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can  by  ezempting  a  portion  of  the  frontage  impose  an  exces- 
sive burden  upon  the  balance.  {People  v.  Lynch,  51  Cal. 
15.*)  And  what  cannot  be  done  directly  cannot  be  done  indi- 
rectly. The  legislature  could  not,  if  it  would,  exempt  a  lot 
owned  or  used  by  a  railway  company  from  its  liability  to  con- 
tribute equally  with  other  lots  similarly  situated  to  the  ex- 
pense of  street  improvements.  But  there  has  been  no  attempt 
to  confer  any  such  exemption  by  the  legislature.  By  the  law, 
all  abutting  property  is  subjected  to  a  uniform  charge  in  pro- 
portion to  frontage,  and  when  an  improvement  is  made  the 
lien,  till  then  merely  potential,  becomes  fixed  and  definite, 
and  there  is  no  more  reason  why  the  property  should  not  be 
sold  in  satisfaction  of  such  a  lien  than  there  is  for  saying  it 
could  not  be  sold  to  satisfy  the  lien  of  a  judgment  or  c^ort- 
gage  in  the  case  above  supposed. 

The  serious  consequence  to  flow  from  this  decision  is,  that 
hereafter  when  any  part  of  the  lots  fronting  on  a  public  street 
is  used  by  a  railway  company  for  its  track,  the  street  must 
remain  unimproved,  for  the  assessment  cannot  include  the 
whole  frontage,  and  if  it  does  not  it  will  be  void,  according  to 
the  decision  in  People  v.  Lynch,  51  Cal.  15,^  and  the  cases  in 
which  that  decision  has  been  followed  and  affirmed. 
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WAENBE  B.  WILLEY  and  LULU  K.  WILLEY  et  al.,  Re- 
spondents, V.  JAMES  I.  CLEMENTS,  Appellant. 

EZCHANCB   OF   LANDS — ^ACTION    FOR   BkSCISSIOH — FrA.UI>-— FALSE    BEPBE- 

sbntation; — Suppoet  of  lI'niDiNos — Oonfuctivg  Evidence — In- 
FKBXNOE  OF  Faot. — ^Ih  an  action  to  reeeind  an  ezchan^re  of  lands, 
and  to  set  aaide  the  deeda  of  transfer  thereof  for  fraud  of  the  de- 
fendant in  falsely  representing  the  character,  extent,  and  condition 
of  his  land,  whereby  the  exchange  was  induced,  where  the  court 
found  in  favor  of  the  plaintiff  upon  conflicting  evidence,  the  findings 
in  accordance  with  the  testimony  for  the  plaintiff  must  be  accepted 
as  correct;  and  any  inference  of  fact  which  the  court  may  reason- 
ably make  from  the  evidence  is  entitled  to  the  same  consideration 
in  support  of  a  finding  as  findings  of  fact  upon  conflicting  evidence. 
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Id. — False  Bepbxsentations  or  Agxnt. — ^Wbere  one  who  had  formerty 
been  the  agent  of  the  plaintiff  for  the  collection  of  rents,  was 
defentant's  agent  to  secure  the  exchange  of  lands,  his  false  repre- 
sentations to  her  respecting  the  character  and  condition  of  the 
defendant's  property  have  the  same  effect  to  bind  the  defendant, 
whether  made  in  the  presence  or  absence  of  the  defendant. 

Id. — Pboov  of  Agency — Suppoet  of  Findings. — The  fact  of  agency  for 
the  defendant  waa  to  be  determined  by  the  court  upon  a  considera- 
tion of  the  entire  evidence  respecting  the  course  pursued  by  him 
during  the  negotiations,  rather  than  from  any  specific  testimony  by 
him  or  by  the  defendant  as  to  the  &ct,  and  a  reasonable  inference 
of  such  fact  from  the  evidence  will  support  a  finding  of  the  fact. 

Id. — Oral  Misbsfeesentations  not  Sufebsedkd  bt  Wbitten  Pboposal. 
— Oral  misrepresentations  of  fact  made  by  the  defendant  and  his 
agent  as  inducement  for  the  plaintiff  to  make  the  exchange  of 
lands  were  not  superseded  by  a  written  proposal  for  the  ex- 
change, signed  by  the  defendant  and  subsequently  accepted  by  the 
plaintiff,  after  a  deed  from  her  had  been  fraudulently  obtained. 

Id. — ^Paetial  Ratification — Othee  Misebpejsbntations  Belied  upon — 
Rescission  afteb  Discoteey.  —  Where  the  plaintiff,  induced  by 
fraud  to  consent  to  the  exchange,  did,  for  a  consideration,  subse- 
quently ratify  the  known  shortage  of  acreage,  but  was  still  imposed 
upon  by  other  false  representations  as  to  the  character  and  condi- 
tion of  the  property,  which  were  peculiarly  within  the  knowledge 
of  the  defendant,  and  which  would  not  be  disclosed  by  a  mere 
examination  of  the  property,  and  upon  which  the  was  to  rely  with- 
out any  investigation  for  the  purpose  of  ascertaining  their  truth, 
her  subsequent  ascertainment  of  their  falsity  gave  her  a  right  to 
rescind  the  said  ratification  as  well  as  the  original  transaction  of 
exchange. 

Id. — CoiCMissiON  Feaudulently  Demanded  by  Defendant's  Agent — 
False  Repessentation — ^Payicent  by  Defendant — Reikbubssment 
NOT  Required. — ^Where  the  defendant's  agent  falsely  represented 
to  the  plaintiff  grantor  that  he  was  actinj  for  her  benefit,  and 
that  he  was  entitled  to  a  commission  from  her,  which  he  stated  that 
defendant  had  agreed  to  pay  in  part  consideration  of  her  ratification 
of  the  shortage,  and  that  defendant  would  abo  reduce  the  mortgage 
on  the  property,  which  was  done  to  induce  the  ratification,  upon 
rescission  of  the  ratification,  as  well  as  the  original  transaction,  the 
plaintiff  grantor  was  not  required  to  refund  the  commission  paid 
by  the  defendant  to  his  agent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial.  N. 
P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion. 
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John  W.  Kemp,  and  Byron  L.  Oliver,  for  Appellant. 

There  was  no  proof  of  conspiracy  between  MacEnight  and 
the  defendant,  and  his  declarations  were  not  admissible 
against  the  defendant.  (2  Rice  on  Evidence,  846  et  seq. ;  Barkly 
V.  Copeland,  86  Cal.  483;  People  v.  Camptan,  123  Cal.  407.) 
Fraud  mnst  be  clearly  proven,  and  the  presumption  is  in 
favor  of  fair  dealing.  {Levy  v.  Scoti,  115  Cal.  41,  42;  Casey 
V.  Leggett,  125  Cal.  664,  671;  Clark  v.  Beeder,  158  U.  S.  524; 
Farrar  v.  Churchill,  186  U.  S.  609,  615.)  Where  the  pur- 
chaser investigates  for  himself,  or  has  the  means  of  investi- 
gation, he  cannot  rely  upon  the  vendor's  representations. 
{Wainscoit  v.  Occidenial  etc.  Assn.,  98  Gal.  254;  Southern 
Development  Co,  v.  Silva,  125  U.  S.  259 ;  Farrar  v.  ChurchiU, 
135  U.  S.  615;  Pamsworth  v.  Duffner,  142  U.  S.  43,  47;  Lu- 
dington  v.  Renick,  7  W.  Va.  273.)  Expressions  of  opinion  or 
of  value  are  not  fraudulent  representations  upon  which  the 
purchaser  is  entitled  to  rely.  {BendeU  v.  Scott,  70  Cal.  514 ; 
Lee  V.  McClelland,  120  Cal.  147;  Blumenthal  v.  Oreenberg, 
130  Cal.  384;  Taylor  v.  Ford,  131  Cal.  440;  Chrysler  v.  Co- 
naday,  90  N.  Y.  272,-*  EUis  v.  Andrews,  56  N.  Y.  83  f  Rocka- 
fellow  V.  Baker,  41  Pa.  St.  319  ;•  Reynolds  v.  Palmer,  21  Fed. 
4:^3-435;  Oraffenstein  v.  Epstein,  23  Eau.  443;^  Bishop  v. 
SmaU,  63  Me.  12 ;  Parker  v.  MouUon,  114  Mass.  99.')  A  rati- 
fication with  knowledge  of  the  alleged  fraud  is  conclusive. 
{Schmidt  v.  Mesmer,  116  Cal.  270;  Harrington  v.  Pater  son, 
124  Cal.  542;  St.  John  v.  Hendrickson,  81  Ind.  350;  Edwards 
V.  Boberts,  7  Smedes  &  M.  544.) 

J.  Wiseman  MacDonald,  and  Clarence  A.  Miller,  for  Re- 
spondents. 

The  trade  was  inequitable  on  its  face,  for  inadequacy  of 
consideration  connected  with  the  fraud  alleged.  {Beverly  v. 
Blackwood,  102  Cal.  83;  Hicks  v.  Thomas,  90  Cal.  289.)  The 
false  representations  as  to  the  character  and  condition  of  the 
property  of  defendant  entitled  the  plaintiff  Lulu  K.  Willey 
to  the  relief  granted.  (14  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
pp.  45,  46,  73,  74,  76,  83,  120,  130,  132;  Maxson  v.  LleweUyn, 
122  Cal.  195;  Oroppemiesser  v.  Lake,  103  Cal.  87.)     The 

143  Am.  Bep.  166.  4  33  Am.  Bep.   171. 

1 15  Am.  Bep.  379,  and  note.      s  19  Am.  Bep.  315. 
tSO  Am.  Dee.  624. 
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false  repreBentations  were  provable  by  parol  {Bar field  v. 
South  Side  Irrigation  Co.,  Ill  Cal.  118 ;  Hicks  v.  Thomas,  90 
Cal.  289;  14  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  200.)  False 
representatioDs  made  by  the  defendant's  agent  as  to  value  or 
quality,  where  the  parties  were  not  dealers  on  equal  tenns. 
or  the  property  is  at  a  distance  or  artifice  was  used  to  pre- 
vent inquiry,  are  fraudulent.  (14  Am.  &  Eng.  Ency.  of  Law, 
pp.  37,  121,  122,  124,  125,  126;  Wainscott  v.  Occidental  etc. 
Assn,,  98  Cal.  253.)  It  is  sufficient  that  the  false  representa- 
tions contributed  in  any  degree  to  induce  the  party  defrauded 
to  act  notwithstanding  a  partial  investigation.  (14  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  pp.  112,  114,  115,  118.)  The 
partial  ratification  having  been  obtained  by  fraud,  could  be 
rescinded.  (Civ.  Code,  sec.  2314;  14  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  p.  160 ;  Brown  v.  Rouse,  104  Cal.  612 ;  King  v. 
La  Orange,  50  Cal.  328;  Pratt  v.  Philhrook,  41  Me.  132.) 

HARRISON,  C. — ^Action  for  recission  and  to  set  aside  cer- 
tain  instruments  of  transfer  executed  between  the  plaintiffs 
and  the  defendant. 

In  January,  1902,  the  plaintiff  Lulu  K.  Willey  was  the 
owner  of  certain  real  estate  in  Los  Angeles,  which  she  subse- 
quently conveyed  to  the  defendant  in  exchange  for  a  tract  of 
land  in  Tulare  County  conveyed  to  her  by  him.  She  seeks 
by  this  action  to  rescind  the  transaction  upon  the  ground  that 
she  was  induced  to  make  the  exchange  by  reason  of  certain 
false  and  fraudulent  representations  made  to  her  by  and  on 
behalf  of  the  defendant.  The  plaintiff  Warner  E.  Willey  is 
the  husband  of  Lulu,  and  for  that  reason  is  joined  with  her 
as  a  party  plaintiff. 

At  the  trial  of  the  cause  the  court  found  that  among  the 
inducements  to  make  the  exchange  the  defendant  represented 
to  Mrs.  Willey  that  his  tract  of  land  in  Tulare  County  con- 
sisted of  three  hundred  and  eighty  acres,  of  which  one  hun- 
dred acres  had  been  planted  to  alfalfa,  and  had  produced 
crops  of  alfalfa  each  year ;  that  there  were  twenty-five  tons  of 
alfalfa  stacked  on  the  place  and  in  the  bam  which  had  been 
produced  on  the  ranch;  that  the  ranch  had  produced  in  the 
preceding  year  fifty- four  hundred  sacks  of  grain;  that  the 
profits  of  the  ranch  for  that  year  amounted  to  six  thousand 
dollars ;  that  there  was  a  water-ditch  running  across  the  place, 
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which  furnished  all  the  water  necessary  for  the  crops  upon 
the  land,  at  a  cost  of  fifty  cents  per  acre;  that  there  was 
appurtenant  to  the  land  five  hundred  shares  of  water  stock, 
which  he  held,  and  which  entitled  the  ranch  to  an  abundant 
supply  of  water  free  of  charge ;  that  the  property  was  encum- 
bered by  a  mortgage  of  two  thousand  dollars,  bearing  interest 
at  six  per  cent;  that  all  the  personal  property  on  the  place 
went  with  it;  that  with  said  personal  property  there  was  a 
valuable  gang-plow. 

The  court  found  that  the  ranch  consisted  of  only  three  hun- 
dred and  twenty  acres ;  that  there  was  an  encumbrance  of  six 
thousand  dollars  upon  it,  which  also  covered  certain  other 
property;  that  with  the  exception  of  about  twenty  acres  no 
part  of  the  ranch  had  ever  been  planted  to  alfalfa,  or  pro- 
duced any  alfalfa,  and  that  this  twenty  acres  had  never 
yielded  a  crop  of  alfalfa ;  that  no  part  of  the  twenty-five  tons 
of  alfalfa  then  stacked  there  had  been  produced  upon  the 
place,  but  that  all  of  it  had  been  cut  from  an  adjoining  ranch ; 
that  the  ranch  did  not  produce  fifty-four  hundred  sacks  of 
grain  in  the  year  1901,  but  produced  only  eleven  hundred 
sacks  in  that  year,  and  that  that  was  the  largest  crop  that 
had  ever  been  produced  in  one  year  on  the  ranch;  that  the 
profits  of  the  ranch  for  the  year  1901  did  not  amount  to  six 
thousand  dollars,  or  to  any  sum  of  money  whatever;  that 
there  was  no  water  stock  appurtenant  to  said  ranch,  or  en- 
titling the  ranch  to  any  supply  of  water  whatever  free  of 
charge,  or  at  all ;  that  no  water  could  be  obtained  for  the 
ranch  except  at  a  cost  of  $1.50  per  acre;  that  there  was  no 
gang-plow  on  the  ranch  belonging  to  the  defendant.  The 
superior  court  thereupon  rendered  judgment  in  favor  of  the 
plaintiffis,  from  which  and  from  an  order  denying  a  new  trial 
the  defendant  has  appealed. 

In  support  of  the  appeal  the  appellant  urges  that  the  evi- 
dence before  the  court  was  insufficient  to  justify  its  decision 
in  favor  of  the  plaintiffs;  that  before  the  deeds  of  exchange 
were  executed  Mrs.  Willey  had  caused  an  examination  of  the 
Tulare  property  to  be  made,  and  relied  upon  such  examina- 
tion and  her  judgment  thereon,  instead  of  the  representations 
made  to  her  by  the  defendant;  that  after  the  deeds  of  ex- 
change had  been  executed  and  recorded  she  ratified  the  trans- 
action by  a  subsequent  instrument  in  writing. 
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Upon  the  issue  whether  the  above  representatioiis  were 
made  to  the  plaintiff,  as  well  as  upon  many  other  issues  in 
the  case,  the  testimony  on  behalf  of  the  respective  parties  was 
directly  contradictory,  and  the  above  findings  of  the  court 
that  the  representations  were  made  in  accordance  with  the 
testimony  given  on  behalf  of  the  plaintiff,  rather  than  in 
accordance  with  the  testimony  on  behalf  of  the  defendant, 
must  be  accepted  as  correct.  That  the  representations  were 
false  and  were  known  to  the  defendant  to  be  false  when  they 
were  made  is  not  controverted  by  him.  That  they  were  made 
in  reference  to  facts  which  were  material  to  the  transaction 
is  evident  from  their  nature. 

Some  of  the  above  representations  to  the  plaintiff  were 
made  by  one  MacKnight,  who  acted  quite  prominently  in  the 
transaction,  and  the  finding  of  the  court  that  he  was  the  agent 
of  the  defendant  for  the  purpose  of  effecting  the  exchange, 
and  that,  therefore,  his  representations  to  Mrs.  Willey  as  to 
the  character  of  the  Tulare  property  are  to  have  the  same 
effect  as  if  made  by  the  defendant  himself,  is  challenged  by 
the  appellant  as  not  sustained  by  the  evidence.  "Whether  he 
was  such  agent  was  an  issue  sharply  contested  at  the  trial, 
and  was  to  be  determined  by  the  court  upon  a  consideration 
of  the  entire  evidence  respecting  the  course  pursued  by  him 
during  the  negotiations,  rather  than  upon  any  specific  testi- 
mony by  him  or  by  the  defendant  as  to  the  fact  of  agency; 
and  the  inference  which  the  trial  court  might  reasonably 
make  from  such  evidence  is  entitled  to  the  same  consideration 
as  its  finding  of  a  fact  upon  contradictory  evidence.  The  evi- 
dence before  the  court,  however,  fully  justified  it  in  finding 
not  only  that  MacEnight  was  the  agent  of  the  defendant  for 
the  purpose  of  effecting  the  exchange,  but  that  during  all  the 
negotiations  in  reference  thereto  he  falsely  pretended  to  Mrs. 
Willey  that  he  was  acting  in  her  interest,  while  he  was  in 
fact  acting  in  the  interest  of  the  defendant  and  against  her 
interest.  Although  he  had  for  some  years  prior  thereto  been 
her  agent  in  collecting  rents,  and  had  aided  her  in  other  busi- 
ness transactions  to  the  extent  that  she  reposed  trust  and 
confidence  in  him,  she  did  not  employ  him  for  this  trans- 
action, but  received  the  proposition  for  the  exchange  from 
him.  This  proposition  was  made,  in  the  first  instance,  by  the 
defendant  to  MacE[night,  and  was  typewritten  and  signed  by 
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the  defendant  in  the  office  of  MacEjaight.  MacEnight  there- 
upon requested  Mrs.  Willey  to  come  to  his  office,  and  there 
she  first  met  the  defendant,  and  in  his  presence  MacEInight 
then  read  the  proposition  to  her.  During  this  interview  oral 
representations  as  to  the  character  of  the  Tulare  property 
were  made  by  both  the  defendant  and  MacE^night,  and  Mac- 
Knight  strongly  urged  her  to  accept  the  proposition.  The 
contention  of  the  appellant  that  these  oral  representations 
cannot  be  considered,  for  the  reason  that  they  were  super- 
!ieded  by  the  written  proposition,  is  without  merit.  The  rep- 
resentations, whether  oral  or  written,  were  made  as  induce- 
ments for  entering  into  the  contract,  and  the  provision  of  sec- 
tion 1625  of  the  Civil  Code,  cited  by  the  appellant,  that  the 
writing  supersedes  the  previous  verbal  negotiations,  has  no 
application  until  after  the  contract  in  writing  has  been  exe- 
cuted. The  subsequent  conduct  of  MacEiiight  during  the 
course  of  the  transaction  fully  supports  the  conclusion  of 
the  court  that  he  was  at  all  times  acting  as  the  agent  for  the 
lefendant  and  in  his  behalf,  and  consequently  that  the  de- 
fendant is  accountable  for  his  representations  made  in  his 
ifasence,  as  well  as  for  those  made  in  his  presence. 

The  facts  relied  upon  as  a  ratification  are  as  follows :  At 
ihe  time  the  appellant's  proposition  to  exchange  the  prop- 
erties was  submitted  to  Mrs.  Willey  (January  10th)  she 
v^rote  at  the  bottom  thereof:  "If  the  property  is  satisfactory 
upon  investigation  I  will  trade,"  and  signed  her  name  thereto. 
On  January  16th  she  was  taken  seriously  ill,  and  for  several 
weeks  thereafter  was  confined  to  her  bed,  and  by  reason  of 
her  illness  was  unfitted  during  that  time  to  do  business.  While 
she  was  in  this  condition,  MacKnight,  on  January  17th, 
falsely  stated  to  her  that  the  defendant  had  received  an  offer 
of  five  thousand  dollars  more  for  his  Tulare  property,  and 
that  he  was  likely  to  accept  the  same,  and  presented  her  a 
document — ^the  nature  of  which  he  concealed  from  her,  but 
which  he  represented  to  her  to  be  an  instrument  which  would 
have  the  effect  of  holding  the  defendant  to  his  bargain — ^and 
urged  her  to  sign  it,  stating  to  her  that  the  document  was  to 
be  held  by  him  in  escrow.  Upon  these  representations  she 
signed  the  document  without  reading  it  or  having  it  read  to 
her,  and  MacEnight  took  it  away  with  him.  The  instrument 
was  in  fact  a  conveyance  of  her  Los  Angeles  property  to  the 
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defendant,  and  although  she  was  ignorant  of  this  fact,  and 
did  not  in  fact  acknowledge  her  execution  of  it,  MacKnight 
on  the  same  date,  after  leaving  her,  afBxed  to  it  his  certificate 
as  a  notary  public,  that  she  had  acknowledged  its  execution 
to  him,  and  instead  of  keeping  it  as  he  had  promised,  he 
delivered  it  to  the  defendant,  at  whose  request  it  was  recorded 
in  the  ofBce  of  the  county  recorder  of  Tulare  County  on  Janu- 
ary 24th.  On  January  27th  she  learned  that  the  instrument 
was  a  conveyance  of  her  Los  Angeles  property,  and  that  the 
Tulare  property  consisted  of  only  three  hundred  and  twenty 
acres,  and  upon  calling  the  attention  of  MacKnight  to  this 
fact  he  said  to  her  that  he  had  got  the  paper  and  finished  the 
thing  up  through  his  zeal  for  her  welfare,  but  that  if  she  did 
not  want  the  ranch  he  could  fix  it ;  that  if  she  would  indorse 
her  acceptance  upon  the  defendant's  original  proposition  that 
would  make  it  a  contract,  and  the  defendant  could  be  made 
to  pay  her  the  full  value  of  the  sixty  acres  shortage,  or  she 
could  knock  the  trade  over  if  she  wished.  Thereupon  she 
wrote  upon  the  document  of  January  10th,  **  Above  propo- 
sition accepted,"  and  signed  her  name  thereto,  and  Mac- 
Knight took  the  paper  away.  This  indorsement  was  written 
by  her  on  January  27th,  but  MacKnight  caused  it  to  be  dated 
January  16th,  thus  making  it  to  appear  that  she  had  accepted 
the  proposition  prior  to  the  execution  of  her  deed.  A  day  or 
two  later  she  consulted  an  attorney  in  reference  to  the  trans- 
action, and  on  January  30th  he  wrote  to  the  defendant,  call- 
ing his  attention  to  the  discrepancy  in  acreage  of  the  Tulare 
tract.  On  the  next  day  the  defendant,  instead  of  responding 
to  the  letter  of  the  attorney,  sent  to  Mrs.  Willey  through  the 
post-office  a  registered  letter  in  which  he  stated  to  her  that 
he  knew  no  reason  why  she  should  be  dissatisfied  with  the 
deal,  but  that  he  was  perfectly  willing  to  trade  back,  and 
offered  to  do  so,  stating  also  that  his  offer  would  remain  open 
for  ten  days.  At  the  time  he  sent  this  letter  he  knew  that 
Mrs.  Willey  was  ill,  and  would  not  for  that  reason  be  able  to 
act  upon  it  during  the  ten  days  therein  named,  and  that  she 
had  not  ascertained,  and  could  not  during  that  time  ascer- 
tain, the  truth  as  to  the  aforesaid  representations  made  by 
him.  MacEiiight  also  advised  her  upon  her  receipt  of  the 
letter  to  disregard  it,  saying  to  her:  '*Do  not  pay  any  atten- 
tion to  that  offer  of  Clements  to  rescind.    I  will  fix  matters 
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up."  A  few  days  after  this  MacKnight  again  visited  the 
plaintiff  and  falsely  represented  to  her  that  she  was  indebted 
to  him  in  the  sum  of  nine  hundred  and  twenty-five  dollars  as 
a  commission  for  his  services  in  the  transaction,  and  stated  to 
her  that  the  defendant  would  pay  him  this  commission,  and 
would  allow  her  certain  other  money  connected  with  the  trans- 
action, and  would  extinguish  the  encumbrance  on  the  Tulare 
property  in  excess  of  two  thousand  dollars,  if  she  would  ratify 
the  transaction  of  exchange  and  waive  any  claim  on  account 
of  the  sixty  acres  shortage,  and  on  February  14th  presented 
to  her  an  instrument  purporting  to  express  her  satisfaction 
with  the  exchange,  which,  at  his  request,  she  thereupon  signed. 

At  the  time  she  signed  this  document  she  knew  that  the 
Tulare  property  was  sixty  acres  less  in  extent  than  defend- 
ant had  represented  it  to  be,  and  she  accepted  the  plaintiff's 
agreement  to  reduce  the  encumbrance  thereon  to  two  thou- 
sand dollars.  If  these  had  been  the  only  items  of  misrepre- 
sentation her  execution  of  the  instrument  would  have  rightly 
estopped  her  from  claiming  any  rescission.  The  defendant 
had,  however,  made  the  other  representations  above  mentioned 
of  the  character  and  condition  of  his  property,  whose  falsity 
she  did  not  ascertain  until  after  she  went  to  the  property  in 
April.  These  were  statements  of  facts  which  were  peculiarly 
within  his  knowledge  and  which  would  not  be  disclosed  by  a 
mere  examination  of  the  property,  and  upon  which  she  had 
the  right  to  rely  without  any  investigation  for  the  purpose  of 
ascertaining  their  truth.  {Bank  of  Woodland  v.  Hiatt,  58 
Cal.  234;  CaLmon  v.  SarrmUe,  142  Cal.  638.)  Her  subse- 
quent ascertainment  of  their  falsity  gave  her  the  right,  under 
section  2314  of  the  Civil  Code,  to  rescind  the  ratification  as 
well  as  the  original  transaction. 

The  court  rightly  held  that  defendant  was  not  entitled  to 
be  reimbursed  for  the  nine  hundred  and  twenty-five  dollars 
paid  to  MacEjiight.  The  plaintiff  was  only  required  to 
restore  what  she  had  received  from  the  defendant.  As  she 
was  under  no  obligation  to  MacKnight,  the  payment  to  him 
by  the  defendant  was  not  for  her  benefit,  and  she  was  not 
required  to  refund  it  to  him. 

We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Cooper^  C,  and  Gray,  C,  concurred. 
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For  the  reasons  stated  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Angellotti,  J.,  Shaw,  J^  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[Crim.  No.  1166.    Department  One. —  Janioirf  28,  1905.] 

THE  PEOPLE,  Respondent,  v.  CORNELIUS  MANNING, 

Appellant. 

Crikinal  Law — ^Mubdes — Instbuotions — Sblt-Dbfensx. — ^Upon  a  trial 
for  murder,  where  there  was  no  evidence  tending  to  show  self- 
defense,  and  the  defendant  elaimed  an  accidental  killing,  it  was 
proper  to  refuse  instructions  upon  the  subject  of  self-defense. 

Td. — ^Applicability  of  Instbuotxons — Dmrror  Tbial  Coubt. — ^Tbe  trial 
court  should  only  give  such  instructions  as  are  applicable  to  the 
evidence  in  the  case,  and  is  not  required  and  ought  not  to  give 
instructions  applicable  to  some  possible  theorj  which  is  entirely 
outside  of  the  case  as  shown  by  the  evidence. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  Counly  of  San  Francisco  denying  a  new  triaL  W.  P. 
Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Nathan  C.  Coghlan,  and  Benjamin  I.  Block,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy 
Attom^-Gteneral,  for  Respondent. 

VAN  DYKE,  J.— The  defendant  by  the  information  was 
charged  with  murder.  He  was  tried  and  convicted  of  man- 
slaughter and  sentenced  to  ten  years'  imprisonment  in  the 
state  prison.  The  trial  commenced  in  July,  1901,  and  judg- 
ment was  rendered  September  21,  1901. 

The  appeal  is  taken  from  the  order  denying  a  new  trial  and 
from  the  judgment  and  sentence.  The  bill  of  exceptions  on 
appeal  was  not  settled  until  January  9,  1904. 

The  facts  concerning  the  homicide  are  about  as  follows: 
On  the  evening  of  July  4,  1899,  Mr.  and  Mrs.  Kennedy  with 
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{heir  ehildren  made  a  friendly  visit  to  the  home  of  Mrs.  Man- 
ning, on  Jones  Street  in  San  Francisco.  The  visitors  and  the 
family  of  Mrs.  Manning,  except  the  defendant,  took  dinner 
together,  and  after  the  meal  had  been  finished  and  the  table 
deared  the  defendant  came  home  and  asked  for  his  dinner, 
and  his  mother  told  him  to  help  himself.  After  he  had  dined, 
defendant  entered  into  a  conversation  with  the  Kennedys, 
when  John  Tarleton  came  in  and  was  engaged  in  conversation 
by  the  defendant.  The  conversation  between  defendant  and 
Tarleton  resulted  in  defendant,  who  was  considerably  under 
the  influence  of  liquor,  applying  to  Tarleton  offensive  and 
obscene  names,  and  repeating  them  several  times.  There- 
upon Tarleton  left  the  house.  According  to  the  testimony 
of  Kennedy,  Mrs.  Manning  upbraided  her  son  for  insulting 
the  guest  Tarleton.  In  this,  however,  there  is  some  conflict. 
Mrs.  Manning  in  her  testimony  says:  '^ Tarleton  bid  them 
good-night  and  went  to  the  door  to  go,  and  I  went  with  him. 
At  the  door  I  had  a  conversation  with  him.  .  .  .  Tarleton 
was  pretty  drunk.  After  I  let  him  out  of  the  door  I  returned 
to  the  kitchen  and  when  I  came  into  the  kitchen  Kennedy  and 
Mrs.  Kennedy  had  Connie  down  on  the  lounge.  Mr.  Ken- 
nedy had  him  by  the  throat,  and  Mrs.  Kennedy  had  him 
grabbed  by  the  legs,  and  sitting  on  him  and  holding  him 
down,  grabbed  by  her  hand.  And  I  said  to  Mr.  Kennedy: 
'Please  let  him  get  up.'  .  .  .  And  when  he  got  up  he  ran 
out  towards  the  dining-room,  and  they  knocked  me  down, 
some  of  them.  I  don't  know  whether  it  was  Mrs.  Kennedy  or 
Mr.  Kennedy.  They  shoved  up  against  me  I  guess  and  I 
fell  down  near  the  sink.''  She  says  after  her  son  got  up 
from  the  lounge  he  started  to  run  out  through  the  dining- 
room,  and  Mr.  Kennedy  and  Mrs.  Kennedy  followed.  She 
stayed  in  the  kitchen,  and  did  not  see  the  occurrence  in  ref- 
erence to  the  throwing  of  the  lamp,  or  the  burning  of  Mrs. 
Kennedy,  except  when  she  was  brought  back  into  the  kitchen 
and  laid  on  the  lounge.  Kennedy  and  the  defendant  are  the 
only  witnesses  to  the  act  that  caused  Mrs.  Kennedy's  death. 
In  Kennedy's  testimony  he  says:  ''My  hat  dropped  off  in 
the  scuffle  putting  him  on  the  lounge  and  I  stooped  down 
to  look  for  my  hat.  I  was  about  to  leave  at  that  time.  My 
wife  had  the  children  dressed  and  we  were  about  to  leave, 
and  I  thought  everything  would  be  all  right  and  we  were 
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going  out.  And  so,  all  at  once,  I  heard  his  mother  exclaim 
*For  God's  sake,  Connie,  don't  throw  that  lamp.'  That 
drawed  my  attention  and  I  turned  around  without  picking  up 
my  hat  and  I  saw  him  in  the  dining-room  with  a  small  lamp 
in  his  hand.  .  .  .  When  I  first  saw  him  he  had  a  small  lamp 
in  his  hand.  And  then  there  was  a  bright  light  in  the 
dining-room  as  if  the  lamp  had  exploded — overturned  or 
something — and  then  my  mind  was  on  the  children  because 
I  knew  that  they  were  in  there  dressed.  And  then  he  came 
forward  to  the  end  of  the  dining-room  table,  that  would  be 
on  the  north  end,  and  he  grasped  the  large  lamp  in  his  right 
hand  and  picked  it  up  in  this  manner  [showing]  and  he 
caught  it  in  his  left  hand  as  if  to  unscrew  it.  And  he  threw 
it  right  forward  in  the  line  of  my  wife.  She  was  going  for- 
ward and  going  into  the  dining-room  at  the  time  from  the 
kitchen.  The  lamp  struck  her,  must  have  struck  her  in  the 
face.  She  received  the  contents  of  the  coal  oil  right  over  her 
face  and  arms  here,  on  her  waist  here  [showing],  and  of 
course  it  burned  her  in  such  a  manner  that  she  only  lived — 
she  died  inside  of  six  days  afterwards."  In  the  defendant's 
version  of  the  transaction  he  says  that  after  he  got  up  from 
the  lounge  he  went  out  of  the  kitchen  into  the  dining-room, 
and  that  Kennedy  followed  him  and  "He  either  tripped  me 
or  I  tripped  myself,  and  I  grabbed  at  the  door  and  fell  over 
on  the  table  and  knocked  the  lamp  over,  and  when  I  reached 
for  the  lamp  with  my  left  hand  the  position  of  the  table  was 
such  that  anybody  in  the  kitchen  would  be  directly  back  and 
not  in  front  of  me  or  to  the  side  of  me.  This  door  was  just 
as  it  is  now.  I  mean  the  position  it  is  in  now.  I  caught  hold 
of  the  lamp  with  my  left  hand.  The  oil  ran  out  and  burned 
me,  and  I  tried  to  right  the  lamp.  That  was  my  intention  to 
right  the  lamp,  and  when  my  hand  took  fire  and  a  portion  of 
my  coat  I  threw  the  lamp  from  me  and  kept  on  going.  I 
didn't  stop.  I  did  not  take  the  lamp  up  in  my  hand  and 
throw  it." 

The  testimony  of  Kennedy  and  the  defendant  are  in  direct 
conflict;  that  of  Kennedy  seems  to  be  supported  by  the  cir- 
cumstances surrounding  the  transaction  and  was  accepted  by 
the  jury  in  rendering  their  verdict.  The  appeal  in  this  case  is 
based  upon  the  refusal  of  the  court  to  give  four  different 
LDUBtructions  requested  by  the  defendant,  numbered  8,  9,  13, 
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and  16.  These,  in  their  order,  are  as  follows,  with  the  in- 
dorsement of  the  judge  of  the  trial  court  giving  reasons  for 
the  refusal  to  give  them:  "8.  When  the  defendant  inter- 
posed his  plea  of  not  guilty  he  put  in  issue  every  fact  neces- 
sary to  establish  his  guilt.  Therefore  if  you  believe,  under  all 
the  evidence,  that  in  what  he  did  he  acted  in  self-defense, 
believing  as  a  reasonable  man  that  he  was  then  and  there 
in  imminent  danger  of  death  or  great  bodily  harm,  your 
verdict  should  be  not  guilty.  (Refused.  No  claim  of  self- 
defense  either  in  the  evidence  or  the  theories  of  the  parties. 
Calculated  to  mislead  the  jury.  Contravenes  defendant's 
proposed  instructions  Nos.  10  and  11,  which  were  properly  re- 
quested and  pertinently  given.)"  Instructions  Nos.  10  and 
11,  referred  to,  are  as  follows:  **10.  If  there  is  a  reasonable 
doubt  whether  the  defendant  threw  the  lamp  in  this  case, 
your  verdict  should  be  not  guilty."  **11.  If  you  are  in 
reasonable  doubt  whether  the  defendant  intended  to  throw 
the  lamp  at  anybody,  your  verdict  should  be  not  guilty." 
Instructions  9, 13,  and  16,  refused  by  the  court,  are  as  follows : 
**9.  If  the  evidence  shows  that  the  defendant,  in  his  own 
house,  while  not  assaulting  nor  threatening  the  life  of  any- 
body nor  threatening  nor  attempting  to  do  bodily  harm  was 
assaulted  and  thrown  down,  he  had  the  right  to  resist  such 
assault  with  all  the  force  in  his  power,  even  to  the  extent  of 
taking  life.  (Refused.  For  the  same  reasons  as  given  in 
refusing  defendant's  proposed  instruction  Number  8.)" 
"13.  If  you  believe  the  defendant  threw  the  lamp  at  Mr. 
Kennedy,  and  in  such  throwing  was  acting  in  self-defense, 
your  verdict  should  be  not  guilty,  no  matter  how  serious  the 
consequences  may  have  resulted  to  anybody  else.  (Refused. 
No  claim  in  the  evidence  that  the  defendant  acted  in  self- 
defense.  Incorrect  as  a  statement  of  the  law  thereof.  Leaves 
out  the  element  whether  the  action  of  the  defendant  in  throw- 
ing the  lamp,  if  he  did  throw  it  in  self-defense,  was  pro- 
portioned to  the  danger  presented,  real  or  apparent.  See 
annotation  to  defendant's  proposed  instruction  No.  12.)" 
"16.  When  the  defendant  interposed  his  plea  of  not  guilty 
he  thereby  put  in  issue  every  fact  necessary  to  establish  guilt. 
[Therefore,  if  you  believe  from  the  testimony  that  the  de- 
fendant was  assaulted  by  Mr.  Kennedy  in  the  dining-room 
and  thrown  with  force  and  violence  on  the  lounge  in  the 
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kitchen ;  that  defendant  straggled  to  free  himself  from  Ken- 
nedy ;  that  he  succeeded  in  getting  np,  and  then  ran  ont  of  the 
kitchen ;  that  Kennedy  pursued  him,  and  while  in  hot  pursuit 
caught  up  with  the  defendant  at  or  elose  to  the  dining-room 
table;  that  thereupon  the  defendant  feared  and  had  good 
reason  to  fear  that  he  was  in  imminent  danger  of  gn^eat 
bodily  harm  at  the  hands  of  Kennedy,  then  I  charge  you  that 
under  such  circumstances  the  defendant  would  be  justified 
in  defending  himself  against  Kennedy  by  any  and  every 
means  within  his  power.  And  if  in  so  doing  a  lamp  was 
thrown  and  Mrs.  Kennedy  received  bums  which  resulted  in 
her  death,  the  defendant  would  not  be  responsible  therefor.] 
(First  sentence  given.  Portion  in  brackets  refused.  Calcu- 
lated to  confuse  and  mislead  jury  in  the  light  of  the  evidence. 
No  such  state  of  facts  contained  in  the  evidence.  It  is  not 
contended  that  the  defendant  acted  in  self-defense.  Incor- 
rect as  a  statement  of  the  law  thereof.  Leaves  out  the  ele- 
ment as  to  whether  the  action  of  the  defendant  in  throwing 
the  lamp,  if  he  did  throw  it  in  self-defense,  was  proportioned 
to  the  danger  presented,  real  or  apparent.  And  for  reasons 
assigned  in  refusing  defendant's  proposed  instruction 
No.  12.) '^ 

It  is  hardly  necessary  to  add  anything  to  what  is  said  l^ 
his  honor  the  judge  of  the  lower  court  in  refusing  the  in- 
structions in  question.  The  charges  of  the  court  and  instruc- 
tions given  are  thirty  in  number  and  cover  every  point  neces- 
sary to  be  presented  to  the  jury  to  aid  them  in  arriving  at 
a  proper  verdict  upon  the  testimony  introduced  before  them. 
Appellant  in  his  brief  claims  the  defense  was  twofold,  and 
says:  '^The  whole  force  of  this  twofold  defense,  .  .  .  was 
taken  away  by  the  wholesale  refusal  and  modification  of  de- 
fendant's instructions  and  by  the  ruling  of  the  lower  court 
which  prevented  defendant  from  proving  that  he  acted  in 
self-defense."  There  is  nothing  in  the  testimony  showing 
that  the  defendant  was  acting  in  self-defense.  According  to 
his  testimony,  it  was  accidental.  According  to  the  testimony 
of  Mr.  Kennedy,  he  purposely  threw  the  lamp  on  Mrs.  Ken- 
nedy, which  caused  her  death.  The  trial  court  should  only 
give  such  instructions  as  are  applicable  to  the  evidence  in 
the  case.  The  court  is  not  required,  nor  would  it  be  proper, 
to  give  instructions  applicable  to  some  theory  that  might  be 
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advanced,  but  which  theory  ia  entirely  outside  of  the  case,  as 
shown  by  the  eyidence. 
The  judgment  and  order  appealed  from  are  affirmed. 

Angellottiy  J.,  and  Shaw,  J.,  concurred. 


[li.  A.  Ko.  1660.    Department  Two.— JanuaTj  28,  1905.] 

In  the  Matter  of  the  Estate  of  CATHERINE  GEARY,  De- 
ceased. DANIEL  GEARY,  Respondent,  v.  MARY 
ELLEN  BOARDMAN,  Appellant. 

ippsAL— Pbobatb  Litigation — Pbaoticb — Niw  Trial — Bill  or  Exgb  • 
TIONS. — The  disposition  of  many  attorneys  to  inject  the  procednrc 
of  a  motion  for  a  new  trial  into  probate  litigation  uselessly  raises 
diiBenlt  questions.  The  merits  of  an  appeal  from  a  probate  order 
ean  ordinarily  be  foUy  reached  on  a  bill  of  exceptions  to  the  order 
itself  which  is  songht  to  be  renewed. 

Id. — ^Pbobate  Hoiostead— Deolabation  upon  Community  Pbopbbtt — 
OowsTANCis — ^Estate  or  Deceased  Wife. — Where  a  homestead  was 
declared  upon  community  property,  and  the  husband  alone  there- 
after conveyed  it  to  a  third  person,  who  subsequently  conveyed  it  to 
the  wife,  the  surviving  husband  upon  the  administration  of  the 
estate  of  the  deceased  wife  is  entitled  to  have  the  homestead  set 
apart  to  him  absolutely.  The  conveyance  by  the  husband  alone 
passed  no  title  where  it  does  not  appear  to  be  in  trust  for  the  wife, 
and  the  deed  of  his  grantee  to  the  wife  conveyed  nothing,  even 
if  the  husband  consented  to  or  directed  it. 

Id. — SumciENCT  or  Description  in  Declaration— Identitt—Erro 
nbous  Description  Disregarded. — Where  the  declaration  of  home 
stead  described  the  land  by  name  as  a  lot  of  one  hundred  ami 
sixty  acres  on  which  the  husband  had  resided  with  his  family  for 
three  years,  which  was  then  unsurveyed  public  land  of  the  United 
States,  an  attempted  description  by  legal  subdivisioLS  which,  after 
the  government  survey,  was  found  to  be  incorrect,  may  be  diaro- 
garded  aa  surplusage,  there  being  a  sufficient  description  to  iden- 
tify the  premises. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  Ck>unty  setting  apart  a  probate  homestead  and  denying 
a  new  triaL    N.  H.  Conklin,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  court 
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Luce  &  Sloane,  for  Appellant. 

Lands  described  under  a  general  name  must  designate  a 
tract  with  well-defined  boundaries.  (Truett  v.  Adams,  60 
Cal.  218;  Burnett  v.  Kulldk,  76  CaL  535;  Ealey  v.  Amestoy. 
44  Cal.  132.)  The  construction  of  the  description  is  for  the 
court,  and  parol  evidence  is  not  admissible  to  control  its  legal 
effect.  (Fratt  v.  Woodward,  32  Cal.  219  ^  Parker  v.  Kane, 
22  How.  1;  Winter  v.  White,  70  Md.  305;  Benedict  v.  Oay- 
lord,  11  Conn.  332.*)  A  conveyance  by  the  husband  to  the 
wife  of  homestead  property  vests  title  in  the  wife.  {Burkett 
V.  Burkett,  78  Cal.  310 ;«  Pryal  v.  Pryal,  71  Pac.  822; 
Thompson  on  Homestead,  sec.  473.)  The  same  rule  applies 
to  transfer  of  the  homestead  to  the  wife  through  a  third  per- 
Kon.  (Stevens  v.  Castel,  63  Mich.  Ill;  Beihl  v.  Bingenheimer, 
28  Wis.  84.) 

J.  B.  Mannix,  for  Respondent. 

The  proceeding  upon  motion  for  new  trial  is  not  applicable, 
and  the  statement  cannot  be  used  upon  appeal  from  the 
original  order  setting  apart  the  homestead.  {Estate  of 
Franklin,  133  Cal.  507,  508.)  The  description  in  the  declara- 
tion of  homestead  was  sufficient,  and  the  erroneous  descrip- 
tion by  sections  upon  unsurveyed  lands  cannot  affect  its 
validity.  The  declaration  should  be  construed  so  as  to  up- 
hold rather  than  defeat  it.  {Ombaum  v.  Creditors,  61  Cal. 
455;  Schuyler  v.  Broughton,  76  Cal.  524;  Keyes  v.  Cyrus, 
100  Cal.  322;*  Simonson  v.  Burr,  121  Cal.  585;  Estate  of 
Levy,  141  Cal.  646.')  The  designation  by  name  and  resi- 
dence of  the  family  was  sufficient  to  identify  the  land.  {In 
re  Ogbum,  105  Cal.  97;  Castro  v.  Gill,  5  Cal.  40;  Oushy  v. 
Janes,  73  N.  Y.  621;  Paroni  v.  Ellison,  14  Nev.  60;  Trent- 
man  V.  Neff,  124  Ind.  503.)  The  false  or  mistaken  part 
•hould  be  rejected.  {Stanley  v.  Oreen,  12  Cal.  165;  Castro 
7.  Oill,  5  Cal.  40;  Raymond  v.  Coffey,  5  Or.  132,  135; 
2  Devlin  on  Deeds,  sec.  1038-1042.)  The  conveyances  passed 
no  title  to  the  homestead.  (Civ.  Code,  sec.  1242,  1243; 
Barher  v.  Babel,  36  Cal.  11,  18-20 ;  Oagliardo  v.  Dumont,  54 
Cal.  496,  500,  501;  PoweU  v.  Patison,  100  Cal.  236,  238; 
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Oleason  v.  Spray,  81  Cal.  217,-*  Sanders  v.  Russell,  86  Cal. 
119 ;«  Hart  v.  Church,  126  Cal.  471,  477,  479,  480 ;»  Oordan 
v.  City  of  San  Diego,  101  Cal.  522;*  Lange  v.  Oeiser,  138 
Cal.  682,  684;  Freiermuth  v.  Steigleman,  130  Cal..  392 ;»  Dick- 
inson  v.  McLane,  57  N.  H.  31 ;  11  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  393;  15  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  659,  660, 
661,  686,  687;  Connor  v.  McMurray,  2  Allen,  204;  Cumps 
V,  Kiyo,  104  Wis.  656.)  The  finding  against  a  trust  for  the 
wife  is  sustained  by  the  evidence,  and  Blochman  took  no  title 
and  could  convey  none  to  his  wife. 

MoFABLAND,  J. — ^In  the  administration  of  the  estate  of 
Catherine  Geary,  deceased,  her  surviving  husband,  Daniel 
Geary,  i)etitioned  the  court  to  set  off  to  him  as  a  homestead 
certain  lands  described  in  the  petition,  under  sections  1474, 
1475  et  sep.  of  the  Code  of  Civil  Procedure.  The  court  made 
the  order  setting  off  the  homestead  as  prayed  for.  The  con- 
testant made  a  motion  for  a  new  trial,  and  for  the  purposes  of 
such  motion  presented  and  had  settled  a  statement.  The 
motion  for  a  new  trial  was  denied;  and  contestant  appeals 
from  the  order  setting  off  the  homestead,  and  also  from  the 
order  denying  the  motion  for  a  new  trial.  On  the  appeal 
from  the  first  order  there  is  no  bill  of  exceptions. 

Respondent  contends  that  the  motion  for  a  new  trial  was 
entirely  unwarranted,  and  the  appeal  therefrom  cannot  be 
considered  (citing  Estate  of  Franklin,  133  Cal.  584.  and  other 
eases),  and  that,  as  there  is  no  bill  of  exceptions  to  the  origi- 
nal order,  this  appeal  must  be  considered  on  the  judgment- 
roll  alone.  Under  our  views  of  the  case,  it  is  not  necessarj' 
to  decide  this  question,  and  we  will  not  do  so.  But  it  is  per- 
haps well  to  remark  that  the  disposition  of  many  attorneys 
to  inject  the  procedure  of  a  motion  for  a  new  trial  into 
probate  litigation  uselessly  raises  difficult  questions.  The 
merits  of  an  appeal  from  a  probate  order  can  ordinarily  be 
fully  reached  on  a  bill  of  exceptions  to  the  order  itself  which 
is  sought  to  be  reviewed. 

Appellant's  first  contention  is,  that  the  declaration  of  home- 
stead on  which  respondent  relies  is  fatally  defective  for 
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want  of  a  sofficient  description  of  the  homestead  premises; 
but,  in  onr  opinion,  this  contention  is  not  maintainable.  The 
premises  consist  of  a  tract  of  one  hundred  and  sixty  acres, 
which  at  the  time  of  the  declaration  of  homestead  was  upon 
unsurveyed  United  States  public  lands  in  an  unsettled  region 
of  country.  Petitioner  went  upon  the  land  with  his  family, 
consisting  of  his  wife  and  her  daughter,  and  at  that  time  there 
was  on  the  land  a  small  adobe  house  which  he  occupied.  A 
couple  of  months  afterward  he  built  a  frame  house,  into 
which  he  moved  with  his  family.  He  plowed  some  of  the  land, 
built  a  brush  fence  around  ten  or  fifteen  acres,  and  put  in 
a  crop.  A  couple  of  years  afterwards  he  built  a  larger  frame 
house,  into  which  he  moved  with  his  family,  built  a  board 
fence  where  liie  brush  fence  had  been,  built  a  stone  fence 
around  a  large  corral,  fenced  in  an  additional  forty  acres 
with  a  board  fence,  and  used  the  land  for  farming  and 
cattle-raising.  He  located  and  claimed  one  hundred  aiid  sixty 
acres,  and  marked  it  by  a  pile  of  stones  at  each  comer.  His 
place  was  known  as  "Vicetus,"  and  afterwards  as  "Geary's . 
Ranch."  In  his  declaration  of  homestead  the  land  is  first 
described  as  a  lot  of  one  hundred  and  sixty  acres,  "on  which 
I  now  reside  with  my  family,"  in  San  Diego  County,  Cali- 
fornia, and  then  follows  an  attempted  description  by  legal 
subdivisions,  which,  after  the  land  had  been  surveyed  by 
the  United  States  government,  was  found  to  be  incorrect.  But 
the  description  continues  as  follows :  "Said  homestead  known 
by  the  name  of  *(>eary's  Ranch,'  and  being  the  piece  of  or 
parcel  of  land  occupied  by  me  and  my  family  nearly  three 
years  from  the  date  hereof,  together  with  all  the  improve- 
ments thereon,  and  it  is  my  intention  to  use  and  claim  the 
said  lot  of  land  and  premises,  together  with  the  dwelling- 
house  thereon  and  its  appurtenances,  as  a  homestead,  and  I 
do  hereby  select  and  claim  the  same  as  a  homestead,"  etc. 
This  description  by  name  designated  with  sufficient  certainty 
the  premises  intended  to  be  covered  by  the  declaration  of 
homestead ;  and  the  other  erroneous  descriptions  by  legal  sub- 
divisions may  be  disregarded.  It  was  no  doubt  unwise  to 
attempt  to  describe  the  land  by  imaginary  legal  subdivisions 
which  then  had  no  existence,  and  the  lines  of  which  when 
afterwards  established  could  only  be  guessed  at.  It  was  an 
isolated  place  on  which  petitioner  lived  with  his  family  and 
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had  marked  by  monnmentB,  upon  which  he  had  erected  build- 
ings and  fences,  and  thus  distinguished  it  from  the  wild 
country  around  it;  and  as  this  place  was  known  as  ''Geary's 
Ranch/'  the  description  by  that  name  was,  under  the  circum- 
stances, su£9cient.  Petitioner  afterwards  obtained  a  United 
States  patent  for  the  land  after  it  had  been  surveyed,  which 
described  it  by  correct  legal  subdivisions  as  they  then  had 
been  established.  It  was  averred  in  the  petition  that  the 
land  thus  patented  was  the  same  land  upon  which  he  had 
placed  his  declaration  of  homestead,  and  the  court  so  found 
upon  Bu£Scient  evidence  to  sustain  the  finding.  We  think, 
therefore,  that  the  point  that  the  declaration  of  homestead 
is  void  for  want  of  sufficient  description  of  the  homestead 
premises  is  not  tenable.  (See  Stanley  v.  Ore&n,  12  Cal.  148, 
where  Field,  J.,  deliyering  the  opinion  of  the  court,  elabor- 
ately discusses  the  subject.)  There  was  also  a  subsequent 
fleclaration  of  homestead  by  petitioner's  wife,  which  need  not 
be  noticed. 

The  other  main  point  made  by  appellant  is,  that  before  the 
death  of  petitioner's  wife  he  conveyed  to  her  the  said  home- 
stead premises,  and  thus  lost  his  homestead  right  therein — 
or,  at  least,  only  retained  the  right  to  have  the  homestead 
set  apart  to  him  for  a  limited  period.  But  petitioner  did  not 
convey  the  premises  to  his  wife;  and  therefore  we  need  not 
consider  the  vexed  question  as  to  what  extent,  if  any,  the 
conveyance  by  a  husband  to  his  wife  of  homestead  premises 
affects  his  homestead  right  therein.  In  November,  1887,  the 
petitioner  executed  a  deed  to  one  L.  A.  Blochman,  purporting 
to  convey  the  said  homestead  premises  in  fee  to  said  Bloch- 
man; but  petitioner's  wife  did  not  join  in  this  deed.  About 
two  years  afterward  Blochman  executed  a  deed  purporting 
to  convey  said  premises  in  fee  to  petitioner's  wife,  Catherine 
Oeary,  who  was  then  living.  It  was  averred  in  appellant's 
answer  that  the  said  deed  from  petitioner  to  Blochman  was 
made  ''in  trust  for  and  with  the  understanding  and  agree- 
ment that  said  L.  A.  Blochman  should  thereafter  deed  and 
convey  the  said  premises  to  the  said  Catherine  Geary  as  her 
separate  proi)erty";  and  it  is  contended  that  the  deed  to 
Blochman  and  the  deed  from  the  latter  to  Catherine  should 
be  taken  as  substantially  a  direct  conveyance  from  petitioner 
U>  his  wife.    But  the  court  found  that  the  deed  to  Blochman 
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was  not  in  trust  for  Mrs.  Geary,  ''nor  was  the  same  executed 
for  the  purpose  or  with  any  understanding  or  agreement  that 
said  L.  A.  Blochman  should  thereafter  deed  or  reconvey 
the  said  premises  to  the  said  Catherine  Geary";  and  this 
finding  is  amply  supported  by  the  evidence,  for  it  appears 
very  clearly  that  it  was  made  for  an  entirely  different  pur- 
pose. Therefore,  the  deed  of  the  homestead  premises  to  Bloch- 
man by  the  petitioner  alone  did  not  convey  any  title  to  the 
former,  and,  of  course,  his  deed  to  Catherine  conveyed  noth- 
ing, even  if  petitioner  consented  to  or  directed  it. 

The  foregoing  conclusions  as  to  the  two  main  points  above 
noticed  are  determinative  of  the  other  contentions  of  appel- 
lant, which  are  merely  incidental  to  the  main  points,  and  we 
see  nothing  further  in  the  case  which  calls  for  special  notice. 

The  orders  appealed  from  are  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  ooncurredL 


[L.  A.  No.  1470.     In  Bank.— Jairaaiy  28,  1905.] 

In  the  Matter  of  the  Controversy  without  Action  of  F,  A. 
DB  LUCCA,  Respondent,  and  WILLIAM  H.  PRICE, 
Justice  of  the  Peace,  Appellant. 

Submission  of  Goktbovebsy  without  Action — Subject  or  Civil  Ac- 
tion Requisite. — In  order  to  establish  the  validity  of  the  submission 
of  a  controversy  without  action  under  section  1138  of  the  Code 
of  Civil  Procedure,  there  must  be  a  real  controversy  between  the 
parties  which  at  the  time  of  the  submission  is  the  subject  of  a  civil 
action  between  the  parties  and  might  be  settled  in  such  an  action. 

Id. — Question  as  to  Unexecuted  Search-Warrant — Jurisdiction. — 
The  question  as  to  whether  a  search  warrant  already  issued  by  a 
justice  of  the  peace  and  placed  in  the  hands  of  the  sheriff,  requiring 
a  search  of  the  premises  of  a  party  for  certain  property,  which  was 
unexecuted  by  the  sheriff,  was  issued  without  jurisdiction  and  author- 
ity of  law,  was  not  the  subject  of  a  civil  action  between  such  party 
and  the  magistrate  at  the  time  of  the  submission,  and  the  superior 
eourt  had  no  jurisdiction  to  determine  such  question  by  a  submis- 
sion thereof  by  them  without  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    E.  S.  Torrance,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Cassins  Carter,  District  Attorney,  and  W.  B.  Andrews. 
Deputy  District  Attorney,  for  Appellant. 

Hendrick  &  Wright,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  attempt,  without  action  and 
under  the  provisions  of  section  1138  et  seq.  of  the  Code  of 
Civil  Procedure,  to  obtain  a  decision  as  to  whether  a  search- 
warrant,  requiring  a  search  of  the  premises  of  respondent 
for  certain  property,  and  the  taking  of  the  same  if  found, 
already  issued  by  the  appellant,  as  justice  of  the  peace,  and 
in  the  hands  of  the  sheriff  of  San  Diego  County,  who  was 
about  to  execute  the  same,  was  issued  without  jurisdiction  and 
authority  of  law.  The  agreed  case  was  submitted  to  the 
superior  court  of  San  Diego  County  by  respondent  and  ap- 
pellant alone,  the  officer  holding  said  warrant  not  being  a 
party  to  the  submission. 

The  question  to  be  decided,  as  stated  in  the  submission, 
was  "Whether  the  said  William  H.  Price  as  he  is  justice  of 
said  Julian  Township,  county  of  San  Diego,  state  of  Califor- 
nia, have  power,  authority  and  jurisdiction  to  entertain,  re- 
ceive and  file  said  affidavit  for  said  search-warrant  .  .  .  and 
whether  he  have  power,  authority  or  jurisdiction  to  issue 
said  search-warrant." 

The  superior  court  ordered  and  adjudged  that  said  justice 
had  no  such  jurisdiction,  and  that  the  warrant  was  issued 
Arithout  authority  of  law. 

The  justice  of  the  peace  appeals  from  such  judgment. 

We  are  clearly  of  the  opinion  that  the  superior  court  was 
^thout  jurisdiction,  upon  the  submission  presented  to  it,  to 
determine  the  question  stated  therein.  The  special  jurisdic- 
dion  conferred  by  section  1138  of  the  Code  of  Civil  Procedure 
is  limited  in  terms  to  the  hearing  and  determination  of  such 
questions  in  difference  as  might  at  the  time  of  the  submission 
be  the  subject  of  a  "civil  action"  between  the  parties  making 
the  submission,  and  it  must  appear  in  such  a  proceeding,  by 
affidavit,  that  the  controversy  is  real,  and  the  proceedings  in 
good  faith,  **io  determine  the  rights  of  the  parties/*  In  other 
words,  there  must  at  the  time  of  the  submission  be  a  real 
controversy  between  the  parties  thereto  which  might  then  be 
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settled  in  a  civil  action  brought  by  one  or  more  of  such 
parties  against  the  others. 

The  language  of  the  statute  is:  ^^ Parties  to  a  question  in 
difference,  which  might  be  the  subject  of  a  civil  action,  may, 
without  action,  agree  upon  a  case  containing  the  facts  upon 
which  the  controversy  depends,  and  present  a  submission  of 
the  same  to  any  court  which  would  have  jurisdiction,  if 
an  action  had  been  brought."  (Code  Civ.  Proc,  sec.  1138.) 
As  has  been  said  by  this  court,  ''This  provision  has  refer- 
ence to  interested  parties,  authorissed  and  capable  of  liti- 
gating the  question  involved"  {Bailey  v.  Johnson,  121  Cal. 
562),  and  only  such  parties  may,  by  their  agreement,  confer 
jurisdiction  upon  the  court  "to  hear  and  determine  the 
case,  and  render  judgment  thereon,  as  if  an  action  were  de- 
pending." 

The  record  shows  no  "question  in  difference"  between  De 
Lucca  and  the  justice  of  the  peace  which  could  at  the  time  of 
the  submission  have  been  the  subject  of  a  civil  action  be- 
tween them.  Even  if  it  should  be  contended  that  for  any 
damage  caused  De  Lucca  by  the  execution  of  a  void  search- 
warrant  the  justice  of  the  peace  issuing  the  same  would  be 
in  any  degree  liable  to  De  Lucca,  there  certainly  could  be 
no  liability  on  his  part  until  the  possession  of  De  Lucca  had 
been  invaded.  At  the  time  of  the  institution  of  this  proceed- 
ing, the  justice  of  the  peace  had  issued  the  warrant,  and  it 
was  in  the  hands  of  the  sheriff,  unexecuted.  Whatever  rem- 
edy De  Lucca  might  then  have  had  in  the  way  of  civil  action 
against  the  sheriff,  who  was  threatening  to  execute  the  war- 
rant, no  possible  claim  which  could  then  be  the  subject  of  a 
civil  action  was  asserted  by  him  against  the  justice.  His  only 
claim  was,  that  the  justice  of  the  peace  had,  in  the  exercise 
of  the  duties  of  his  oflfice,  exceeded  his  jurisdiction  in  the 
issuance  of  the  warrant,  and  that  another  officer,  not  a  partjf 
to  the  proceeding,  acting  under  the  void  warrant,  was  about 
to  cause  him  damage.  Manifestly,  no  civil  action  known  to 
our  law  could  at  that  time  have  been  maintained  by  him 
against  the  justice.  If  any  "question  in  difference"  then 
existed  which  might  be  the  subject  of  a  civil  action,  it  was 
a  question  between  himself  and  the  officer  who  was  pro- 
ceeding to  execute  the  warrant. 

It  is  doubtful,  however,  whether  there  was  any  such  "ques- 
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tion  in  difference"  as  is  within  the  meaning  of  section  1138 
of  the  Code  of  Civil  Procedure  between  De  Lucca  and  such 
sheriff.     (See,  also,  Bailey  v.  Johnson,  121  Cal.  562.) 

It  may  be  suggested  that  certiorari  would  lie  on  the  appli- 
cation of  De  Lucca  to  review  the  action  of  the  justice's  court, 
and  this  may  be  true.  (See  Quan  Chick  v.  Coffey,  75  Cal. 
371.)  But  that  fact  does  not  show  any  such  question  in 
difference  between  De  Lucca  and  the  justice  of  the  peace  ar 
is  within  the  contemplation  of  section  1138  of  the  Code  of 
Civil  Procedure.  A  tribunal,  board,  or  oflScer  exercising  ju- 
dicial functions  is  not  authorized  to  litigate,  as  a  party,  the 
mere  question  as  to  whether  it  has,  in  the  doing  of  an  official 
act,  exceeded  its  jurisdiction.  The  law  has  provided  methods 
by  which  the  party  aggrieved  may  have  such  an  act  reviewed 
by  a  superior  tribunal.  Ordinarily,  this  is  accomplished  by 
an  appeal.  Where  there  is  no  appeal  or  any  other  plain, 
speedy,  and  adequate  remedy,  such  act  may  be  reviewed  on 
certiorari. 

The  proceeding  in  certiorari  is  simply  an  additional  method 
of  reviewing  the  action  of  an  inferior  tribunal  exercising 
judicial  functions,  being  similar  in  its  nature  to  an  appeal, 
and  the  tribunal  whose  act  is  assailed  thereby  has  no  intert^st 
in  the  matter  in  which  it  has  simply  acted  in  a  judicial 
capacity  (/XL  Lime  Co.  v.  Superior  Court,  143  Cal.  170, 
174,  175)  to  any  greater  extent  or  in  any  different  degree 
than  such  interest  as  it  may  have  when  an  ordinary  appeal 
is  taken  from  its  order  or  judgment.  The  proceeding  i& 
against  the  completed  act  alleged  to  have  been  in  excess  of 
jurisdiction,  rather  than  against  the  inferior  tribunal,  and 
while  the  writ  runs  to  the  tribunal  whose  action  is  sought 
to  be  reviewed,  the  real  adverse  party  in  interest  is  the  one 
in  whose  favor  the  act  complained  of  has  been  done.  In  this 
matter,  the  real  parties  in  interest  upon  the  question  of  the 
validity  of  the  search-warrant,  were  the  people  of  the  state 
of  California,  in  their  collective  capacity,  and  De  Lucca.  The 
tribunal  which,  on  the  application  of  the  people,  in  the  exer- 
cise of  its  judicial  functions,  issued  the  search-warrant,  was 
not  competent  under  the  law  to  agree  upon  a  case  containing 
the  facts  upon  which  its  jurisdiction  depended,  and  was  not 
aathori2ed  by  any  provision  of  statute  to  submit  to  a  su- 
perior tribunal  for  review  a  transcript  of  its  record  and  pro- 
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ceedings  in  the  matter  until  it  had  been  ordered  to  do  so  by 
a  writ  issued  from  such  superior  tribunal. 

The  superior  court  had  no  jurisdiction  in  the  proceeding 
before  us  to  affirm  or  annul  the  proceeding  in  the  justice's 
court,  and  could  not  render  any  enforceable  judgment  in  the 
matter. 

We  are  satisfied  that  the  judgment  must  be  reversed  and  the 
matter  remanded,  with  directions  to  the  superior  court  to 
dismiss  the  proceeding,  and  it  is  so  ordered. 

Shaw,  J.,  McParland,  J.,  Van  Dyke,  J.,  Lorigan,  J.,  and 
Henshaw,  J.,  concurred. 


[Crim.  No.  1183.    Department  One. — Januaiy  30,  1905.] 

THE  PEOPLE,  Respondent,  v.  WONG  POOK  SAM,  Ap- 
pellant. 

Cbiminal  Law — Pebjuby — Instruction — Okission-^Absbncb  op  Bill 
OF  Exceptions — Gonceivable  Ground  fob  Omission. — ^Upon  a  trial 
for  perjury,  an  instruction  to  the  effect  that  if  the  jury  were 
satisfied  beyond  a  reasonable  doubt  by  the  testimony  of  two  ?nt- 
iesses,  or  of  one  witness  and  corroborating  circumstances,  that 
the  testimony  given  at  the  trial  in  question  was  false,  their  verdiet 
should  be  guilty,  though  such  instruction  omits  the  necessary 
elements  that  such  testimony  was  willfully  false,  and  with  the 
knowledge  of  the  defendant  that  it  was  false,  is  not  ground  for 
reversal,  in  the  absence  of  a  bill  of  exceptions,  it  being  eoneeivable 
that  the  omitted  elements  oi  the  offense  were  admitted  on  tho  trial 
to  exist,  leaving  only  the  elements  of  falsity  to  be  determined. 

Id. — Statement  of  Coltit  to  Jury — Admission  of  Averments  Other 
THAN  Falsity — Correctness  not  Beviewable. — A  statement  of 
the  court  to  the  jury  that  all  of  the  allegations  of  the  informa- 
tion were  admitted  by  the  defendant  except  the  question  as  to 
whether  the  testimony  was  true  or  false,  can  be  reviewed  only  on  a 
bill  of  exceptions  showing  the  proceedings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Henry  C.  Dibble  &  Dibble,  and  Edgar  D.  Peixotto,  for  Ap- 
pellant. 

U.  S.  Webb,  Attorney-General,  C.  N.  Post,  Assistant  Attor- 
ney-General, and  George  D.  Collins,  for  Respondent. 

ANGELLOTTI,  J.— The  defendant  was  convicted  of  per- 
jury, and  appeals  from  the  judgment.  There  is  no  bill  of 
exceptions,  the  appeal  being  on  the  judgment-roll  alone. 

The  only  point  made  for  reversal  is,  that  the  court  erred  in 
instructing  the  jury  as  follows,  viz.:  **The  only  question  for 
you  to  determine  is,  was  it  true  or  false.  ...  If  you  are  satis- 
fied beyond  all  reasonable  doubt  by  the  testimony  of  two 
witnesses,  or  by  the  testimony  of  one  witness  and  corroborat- 
ing circumstances,  that  the  testimony  given  in  that  trial 
was  false,  your  verdict  in  that  case  would  be  *We,  the 
jury,  find  the  defendant  guilty  as  charged  in  the  informa- 
tion.''' 

The  contention  is,  that  this  instruction  omits  an  essential 
element  of  the  crime  of  perjury, — viz.,  that  the  testimony 
upon  which  the  charge  is  based  was  not  only  false,  but  was 
willfully  given,  with  the  intent  that  it  should  be  taken  as 
true,  and  was  given  with  the  knowledge  on  the  part  of  the 
witness  that  it  was  false.  It  is  not  disputed  that  this  was  an 
essential  element.  (People  v.  Von  Tiedman,  120  Cal.  128,  and 
cases  there  cited.)  The  code,  in  defining  perjury,  provides 
that  "Every  person  who,  having  taken  an  oath  that  he  will 
testify  .  .  .  truly  .  .  .  willfully  and  contrary  to  such  oath 
states  as  true  any  material  matter  which  he  knows  to  be 
false,  is  guilty  of  perjury."  (Pen.  Code,  sec.  118.)  The 
information  against  defendant  was  drawn  in  accordance 
with  this  well-settled  principle,  charging  not  only  that  the 
testimony  was  false,  but  that  it  was  willfully  given,  with  the 
knowledge  on  the  part  of  the  defendant  that  it  was  false  and 
untrue. 

It  is,  however,  a  well-established  rule  that,  in  the  absence 
of  the  evidence,  this  court  will  not  reverse  a  judgment  for  the 
giving  of  an  instruction,  unless  such  instruction  would  be 
erroneous  in  every  conceivable  state  of  the  case.  (People  v. 
Mendenhall,  135  Cal.  344,  Ml -y  People  v.  Strong,  46  Cal.  302; 
People  V.  Donahue,  45  Cal.  321;  People  v.  Torres,  38  Cal. 
141.)     In  People  v.  Donahue,  45  Cal.  321,  this  rule  was  ap- 
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plied  in  a  capital  case,  and  this  conrt  in  affirming  the  judg- 
ment, while  admitting  that  the  instruction  may  have  been 
erroneous,  said:  "Still,  if  any  state  of  facts  might  have  been 
proved  in  view  of  which  it  would  be  proper,  then  we  must 
suppose  that  that  state  of  facts  was  proved,  and  that  the 
defendant  was  not  prejudiced.  The  rule  is  that  judgments 
will  be  reversed  for  alleged  errors  in  instructions  only  when, 
looking  at  the  testimony,  we  can  see  that  the  jury  may  have 
been  misled  by  them  to  the  prejudice  of  the  defendant,  or 
when,  in  the  absence  of  the  testimony,  it  is  apparent  that  the 
instruction  would  be  improper  under  any  possible  condition 
of  the  evidence.  ...  It  would  not  be  difficult  to  suppose  a 
case  that  would  justify  the  instruction,  and  under  the  rule 
announced  we  cannot  reverse  the  judgment. 

We  are  of  the  opinion  that  this  rule  must  be  held  applicable 
to  this  case.  It  is  conceivable  that  all  the  elements  essential 
to  perjury,  except  the  single  one  of  the  untruth  or  falsity  of 
the  testimony,  were  on  the  trial,  and  for  all  the  purposes  of 
the  trial,  effectually  admitted  to  exist,  and  that  the  only  real 
question  left  for  determination  by  the  jury  was  as  to  whether 
the  alleged  false  testimony  had  been  satisfactorily  proved  to 
be  false  by  the  testimony  of  two  witnesses,  or  by  the  testimony 
of  one  witness  and  corroborating  circumstances. 

If  this  was  the  state  of  the  case,  it  cannot  be  held  that  the 
instruction  was  improper.  It  may  seem  unlikely  that  one  on 
trial  for  perjury  should,  for  the  purposes  of  the  trial,  deny 
the  allegation  that  the  alleged  false  testimony  was  untrue, 
and  at  the  same  time  admit  the  truth  of  the  allegration  to  the 
effect  that  he  willfully  gave  the  testimony  with  the  knowledge 
that  it  was  untrue.  Yet  such  a  condition  of  affairs  is  conceiv- 
able, and  that  is  all  that  is  necessary  to  preclude  us,  in  the 
absence  of  a  bill  of  exceptions  showing  the  proceedings,  from 
holding  that  the  instruction  was  erroneous. 

The  essential  as  to  knowledge  of  falsity  pertains  to  the 
condition  of  mind  of  the  witness  at  the  time  he  gives  the 
alleged  false  statement.  The  question  in  that  connection  is. 
Did  he  at  the  time  know  the  statement  to  be  false  in  fact! 
If  the  statement  was  in  fact  true,  he  could  not,  of  course, 
have  known  it  to  be  false,  but  the  subject-matter  of  the  state- 
ment may  be  such  that  the  defendant  well  knows  that  if  such 
falsitv  can  be  shown  by  the  testimony  of  two  witnesses,  or  on« 
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witness  and  corroborating  circumstances  (as  is  required  by 
section  1968  of  the  Code  of  Civil  Procedure),  it  would  be  use- 
less for  him  to  deny  that  he  knew  it  to  be  false.  He  might 
therefore  choose  to  put  the  prosecution  upon  proof  only  as  to 
the  question  as  to  whether  the  alleged  false  testimony  was 
in  fact  true  or  false,  and,  for  all  the  purposes  of  the  trial 
effectually  admit  all  the  other  allegations  of  the  informa- 
tion, including  the  one  as  to  his  knowledge.  Such  a  statf 
of  the  case  is  clearly  conceivable,  and  if  it  existed,  the 
instruction  was  not  erroneous. 

The  instruction  in  question  was  part  of  a  general  instruc- 
tion upon  the  evidence  essential  to  show  perjury.  The  court 
had  already  defined  perjury,  in  the  language  of  section  118 
of  the  Penal  Code,  and  then  informed  the  jury  that  under 
the  Code  of  Civil  Procedure  the  statement  alleged  to  have 
been  testified  to  falsely  must  be  proved  to  be  false  either  by 
the  testimony  of  two  witnesses,  or  one  witness  and  corrobo- 
rating circumstances.  In  this  connection,  the  court  said :  '*In 
this  case  all  of  the  allegations  of  the  information,  except  the 
question  as  to  whether  the  testimony  given  was  true  or  false, 
are  admitted.  All  the  allegations  of  the  information,  with 
the  exception  of  that  stated,  are  admitted,  and  the  court  in- 
structs you  that  on  those  facts  of  course  there  is  no  ques- 
tion. That  the  trial  was  had  as  charged  in  the  information 
and  the  oath  administered  as  charged  in  the  information, 
the  oath  taken  as  charged  in  the  information,  and  the  testi- 
mony so  given,  as  charged  in  the  information,  and  that  the 
testimony  was  material,  as  charged  in  the  information.  The 
only  question  for  you  to  determine  is,  was  it  true  or  false. 
You  must  determine  that  yourselves.  It  is  a  question  of  fact 
resting  solely  with  you,  and  you  must  find  that  it  was  false, 
cither  from  the  testimony  of  two  witnesses,  or  from  the  testi- 
mony of  one  witness  with  corroborating  circumstances,  and 
if  such  testimony  is  not  before  you,  of  course  you  cannot  con- 
vict, or  if  you  have  a  reasonable  doubt,  from  all  the  testimony 
in  the  case,  as  to  whether  it  was  true  or  false — ^whether  the 
testimony  given  on  the  trial  mentioned  in  the  information 
was  true  or  false,  he  is  entitled  to  an  acquittal  at  your  hands. ' ' 
Then  followed  the  concluding  paragraph  of  the  portion 
hereinbefore  quoted. 

It  thus  appears  that  the  court  told  the  jury,  in  terms,  that 
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all  of  the  allegations  of  the  information  except  the  single  one 
as  to  the  falsity  of  the  testimony  were  in  fact  admitted.  This 
absolute  statement  is  not  qualified  or  limited  by  the  subse- 
quent paragraph  in  which  the  court  further  stated  several 
particulars  wherein  the  allegations  of  the  information  were 
admitted.  Such  statement  in  no  way  purports  to  be  a  limita- 
tion on  the  preceding  statement,  and  is  not  at  all  inconsistent 
therewith.  With  the  question  as  to  whether  the  fact  was  in 
accord  with  the  statement  of  the  court  that  all  of  the  allega- 
tions were  admitted  except  the  single  one  as  to  the  falsity  of 
the  testimony,  we  are  not  here  concerned.  That  question 
could  arise  only  on  a  bill  of  exceptions  showing  the  pro- 
ceedings. 

It  is  suggested  that  the  issue  really  left  for  the  considera- 
tion of  the  jury  after  the  admissions  made  on  the  trial,  was 
as  to  the  ''legal  truth  or  falsity'*  of  the  testimony,  as 
distinguished  from  its  truth  or  falsity  in  point  of  fact,  and 
that  this  is  shown  by  the  instructions  of  the  court.  The 
word  "false'*  in  the  statute  defining  perjury  means  false  in 
point  of  fact.  As  used  in  the  instruction,  it  undoubtedly 
means  the  same  thing.  If  the  instruction  could  be  construed 
as  meaning  what  is  called  by  appellant  "legal  falsity,"  it 
would  not  be  open  to  the  criticism  made  by  him,  for  it  would 
have  required  the  jury  to  find  the  existence  of  all  the  ele- 
ments essential  to  such  "legal  falsity"  before  they  could  con- 
vict 

But  the  term  "legal  falsity"  is  meaningless  in  this  con- 
nection. To  constitute  perjury,  the  testimony  given  must  be 
false  in  point  of  fact,  and  must  have  been  given  with  knowl- 
edge that  it  was  so  false  in  point  of  fact.  These  are  sep- 
arate and  distinct  elements,  and  each  must  be  alleged  in  the 
information.  "To  say  that  a  witness  testified  falsely  does 
not  necessarily  imply  that  he  did  it  willfully  or  knowingly; 
and  saying  that  he  so  testified  contrary  to  his  oath  is  merely 
to  say  in  another  form  that  he  testified  falsely.  The  language 
of  the  statute  is  'willfully  and  contrary  to  such  oath  states 
as  true  any  material  matters  which  he  knows  to  be  false.* 
(Pen.  Code,  sec.  118.)  This  or  language  of  like  import  must 
be  employed  to  satisfy  the  statute."  {People  v.  Ross,  103 
Cal.  425.) 

According  to  the  statement  of  the  court  as  shown  by  its 
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instructions,  the  only  allegation  of  the  information  that  had 
not  been  admitted  was  the  allegation  to  the  effect  that  the 
testimony  was  false  in  point  of  fact. 
The  judgment  is  aflSrmed. 

Van  Dyke,  J.,  and  Shaw,  J.,  concurred. 


[Grim.  No.  1186.    Department  Two. — JaiiTiarf  30,  1905.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  KELLY,  Appel- 

lant. 

CftiiciNAL  Law — Bobbery— Support  op  Verdict. — ^Upon  the  trial  of  a 
defendant  cliarged  with  robbery,  where  the  proseeutuig  witness,  who 
was  robbed,  testified  explicitly  to  all  the  circumstances  of  the 
crime,  and  clearly  identified  the  defendant  as  one  of  its  perpetrators, 
the  credibility  of  his  testimony  was  matter  for  the  jury,  and  the 
evidence  is  suflBcient  to  support  their  verdict  of  guilty. 

Td. — Immaterial  Testimony — Harmless  Bitlino. — Where  the  testimony 
of  a  witness  for  the  prosecution  was  immaterial,  the  refusal  of  the 
eourt  to  strike  it  out  could  not  have  injured  the  defendant. 

Id. — Oondition  op  Street  Lights. — It  was  competent  for  the  prosecu- 
tion to  show  the  ordinary  course  of  business  of  the  city  with  regard 
to  its  electric  lights  and  their  general  or  usual  condition  at  the 
place  of  the  robbery.  Testimony  as  to  the  condition  of  the  lights 
at  a  place  not  shown  by  the  evidence  to  be  the  place  of  the  robbery 
was  improperly  admitted,  but  was  harmless,  where  it  could  not 
have  injured  the  defendant,  under  the  circumstances  in  proof. 

Id. — Measurements  by  Witness. — ^Where  the  prosecuting  witness  tes- 
tified that  he  pointed  out  to  another  witness  the  place  of  the  crime, 
such  other  witness  may  testify  to  measurements  made  by  him  from 
that  place. 

Id. — Impeachment  op  Witness — Conviction  op  Several  Felonies. — 
A  witness  for  the  defendant  may  be  asked  as  to  several  different 
felonies  of  which  he  has  been  convicted,  and  which  he  admitted. 

Id. — ^MisooNDuoT  op  District  Attorney — Prior  CJonviotions — Credi- 
bility OP  Witnesses. — It  was  not  misconduct  for  the  district 
attorney  to  allude  in  his  argument  to  prior  convictions  of  felony 
which  were  admitted  by  witnesses  on  the  part  of  the  defendant, 
including  the  defendant,  as  affecting  their  credibility. 

Id. — Objection  to  Question — Harmless  Answer. — Where  a  harm- 
less answer  was  given  to  a  question  objected  to  by  the  defendant 
he  was  not  prejudiced  by  the  ruling  upon  the  question. 


120  People  v.  Eellt.  [146  Cal. 

Li. — Registration  undxb  Falsi  Kamxs. — Endenee  was  admissible  for 
the  proseeutioii  to  show  that  prior  to  the  eommission  of  the  robbery 
the  defendant  and  one  of  his  confederates  registered  at  a  boarding- 
honse  under  false  names;  but  evidence  was  not  admissible  for  the 
defendant  to  show  that  after  his  arrest  he  was  booked  at  the  police 
station  under  a  false  name. 

Id. — Admission  of  Defendant— Pbeuminaet  Proof  not  Required. — 
Evidenoe  of  an  admission  of  the  defendant  in  a  conversation  that  on 
the  night  of  the  robbery  he  slept  in  a  box-car  was  material  and 
admissible,  without  preliminaiy  proof  that  it  was  voluntary,  it  not 
being  a  confession  of  goilL 

Id. — ^Instruction  as  to  Distrust  of  False  Witness — Gredibilitt  Left 
to  Jury. — An  instruction  as  to  the  distrust  of  a  witness  whose  tes- 
timony in  one  respect  is  willfully  false,  the  efFect  of  which  is  that 
the  jury  must  reject  his  testimony,  unless  they  shall  be  convinced 
of  its  truth  in  other  respects,  leaves  the  credibility  of  the  witness 
to  the  jury. 

Id. — ^Hypothetical  Instruction — Ownership  of  Property  Omittbd— 
Undisputed  Fact. — An  instruction  to  find  the  defendant  guilty  if 
they  should  beHeve  certain  facts  hypothetically  stated,  which  in- 
cluded all  the  fiicts  constituting  the  crime  of  robbery  except  that 
what  was  taken  from  the  person  robbed  was  his  property,  was  not 
misleading,  where  there  was  no  dispute  as  to  his  ownership,  and  it 
was  distinctly  proved  without  conflict 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial.  B.  N. 
Smith,  Judge. 

The  facts  are  stated  in  the  opinion. 

C.  L.  Shinn,  and  F.  H.  Thompson,  for  Appellant. 

U.  S.  Webb,  Attomey-Qeneral,  and  J.  C.  Daly,  Deputy 
Attomey-Gteneral,  for  Respondent. 

SMITH,  C. — The  defendant  was  convicted  in  the  lower  court 
of  the  crime  of  robbery,  committed  by  him  and  two  others 
on  one-  Powers  in  the  city  of  Los  Angeles — ^the  precise  place 
of  the  crime  being  on  the  west  side  of  Olive  Street  between 
Ninth  and  Tenth  streets.  He  appeals  from  the  judgment 
and  from  an  order  denying  his  motion  for  a  new  trial. 
Numerous  points  are  urged  by  his  counsel  as  grounds  for 
reversal;  and  these  will  be  considered  in  the  order  in  which 
they  occur  in  the  brief.    It  will  be  understood  that  the  several 


Jan.  1905.]  Pisople  t;.  Kelly.  121 

mlinga  complained  of  were  made  over  the  objections  and  ex- 
eeptiona  of  the  defendant. 

1.  The  point  is  made  and  argned  at  length  in  appellant's 
opening  brief  that  the  court  erred  in  refusing  to  set  aside  the 
information,  bat  in  the  reply  brief  this  point  is  abaDdoned. 

2.  It  is  claimed  that  the  evidence  was  insufficient  to  justify 
the  verdict.  But  Powers,  the  man  who  was  robbed,  testi  fies^ 
explicitly  to  all  the  circumstances  of  the  crime,  and  clearly 
identifies  the  defendant  as  one  of  its  perpetrators.  The  arpni 
ment  of  the  counsel  goes  only  to  the  credibility  of  his  testi- 
mony ;  which  was  a  matter  for  the  jury  to  consider. 

3.  It  is  objected  that  the  court  erred  in  refusing  to  strike 
out  the  testimony  of  the  witness  Smith  as  to  the  whereabouts 
of  one  Ah  Hing.  Doubtless  this  testimony  was  immaterial, 
but  it  could  not  have  injured  the  defendant  in  any  way. 

4.  The  witness  Manihon  had  testified,  without  objection, 
that  he  was  the  city  electrician,  and  that  he  knew  of  the 
electric  lights  at  the  intersection  of  Ninth  and  Tenth  streets 
and  Olive ;  and  that  no  report  came  in  from  there  on  the  14th 
of  January,  1902.  He  then  testified  that  reports  were  not 
made  unless  a  light  went  out.  But  it  was  competent,  we 
think,  for  the  prosecution  to  show  the  ordinary  course  of 
business  of  the  city  with  regard  to  its  lights  and  their  general 
or  usual  condition.  (Code  Civ.  Proc,  sees.  1832,  1963,  subds. 
20,  28,  32.  As  to  the  effect  of  the  evidence,  that  was  for  the 
jury  to  determine. 

The  same  witness  testified  that  he  had  made  a  visit  to  the 
place  of  the  crime  the  night  before  with  Detective  Steele; 
who  'located  the  place  where  he  understood  the  hold-up  oc- 
curred"; and  he  then  testified  as  to  the  condition  of  the  light 
at  that  point.  We  have  been  unable  to  find  in  the  record  any 
evidence  tending  to  show  that  the  place  referred  to  was  the 
true  place  of  the  crime ;  and  in  the  absence  of  such  evidence 
we  think  the  testimony  was  improperly  admitted.  But  it 
appears  from  the  testimony  of  the  witness  that  the  place 
showed  him  by  Steele  was  about  midway  between  the  two 
lights;  from  which  it  maybe  inferred  that  it  was  the  darkest 
point  between  them  (except  under  the  trees),  and  conse 
quentiy  for  the  defendant  the  spot  most  favorable  for  ob- 
servation. For  it  appears  from  the  testimony  of  Powers  that 
tiba  place  of  the  crime  was  in  the  open  space  towards  the 
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middle  of  the  block  between  the  trees  to  the  north  and  to  the 
south;  and  if  the  place  of  the  crime  was  elsewhere  than  at 
the  middle  of  the  block  the  light  would  have  been  better. 
Under  these  circumstances  the  evidence  could  not  have  in- 
jured the  defendant. 

5.  The  same  objection  was  made  to  the  testimony  of  the 
witness  Noble,  who,  in  company  with  Steele,  Powers,  and 
others,  went  to  the  place  of  the  crime  and  made  certain 
measurements  from  the  point  shown  by  Powers  as  the  place 
of  the  crime.  But  here  Powers  himself  had  testified  that  he 
had  pointed  out  to  Noble,  in  company  with  other  persons 
named,  the  place  of  the  crime,  and  the  evidence  was  therefore 
unobjectionable. 

6.  The  witness  Myrtle,  with  defendant  and  Case,  were 
originally  parties  to  the  information  in  this  case,  but  as  to 
Myrtle  and  Case,  upon  their  pleading  guilty  to  a  charge  of 
robbery  in  the  case  referred  to  as  the  Klokke  case,  the  in- 
formation was  dismissed.  Both  were  called  as  witnesses  for 
the  defendant,  and  Myrtle  was  asked  as  to  five  different 
felonies  prior  to  the  Klokke  case  of  which  he  has  been  con- 
victed, and  which  he  admitted.  This  testimony  we  think  was 
admissible.  By  section  2051  of  the  Code  of  Civil  Procedure 
it  is  expressly  provided,  that  'Mt  may  be  shown  by  the  ex- 
amination of  the  witness,  or  the  record  of  the  judgment,  that 
he  has  been  convicted  of  a  felony";  which  means  that  as 
many  felonies  as  he  has  been  convicted  of  may  thus  be  shown. 
(Code  Civ.  Proc,  sec.  17.) 

7.  Similar  questions  were  asked  of  the  defendant  Kelly ;  and 
the  same  observations  will  apply  as  to  the  case  of  Myrtle. 

8.  Another  objection  urged  is,  that  the  district  attorney  in 
his  argument  to  the  jury  dwelt  with  much  emphasis  upon 
previous  convictions  of  the  witnesses  Myrtle  and  Case  and 
of  the  defendant.  This  was  objected  to  by  defendant's  coun- 
sel, but  we  see  nothing  reprehensible  in  what  was  said.  Nor 
indeed  do  we  find  any  ruling  by  the  court,  except  in  the  ob- 
servation that  the  former  convictions  were  admissible  only  in 
attacking  the  credibility  of  the  witness ;  which  seems  to  have 
been  all  that  the  defendant  could  reasonably  have  asked  for, 
and  to  which,  at  least,  he  took  no  exception. 

9.  The  witness  Case  was  asked  whether  he  did  not  tell 
Officer  Kelly  or  some  one  in  his  presence  that  he  and  Kelly, 
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the  defendant,  came  down  to  Los  Angeles  together  from  Ala- 
meda County.  And  it  is  claimed  that  the  question  should  not 
have  been  allowed.  But  as  the  question  was  answered  in  the 
negative,  the  defendant  was  in  no  way  prejudiced. 

10.  Defendant  also  claims  that  the  court  erred  in  refusing 
to  permit  him  to  prove  that  he,  the  defendant,  was  booked  at 
the  police  station  by  the  name  of  Badger,  but  this  evidence 
was  dearly  inadmissible. 

11.  Another  objection  is  to  the  testimony  of  Mrs.  Lightf oot, 
keeper  of  the  boarding-house  at  which  Myrtle,  Case,  and 
Kelly  put  up  prior  to  the  commission  of  the  crime ;  who  testi- 
fied that  Case  and  the  defendant  registered  under  the  names 
of  Russel  and  Truan.  This  evidence,  we  think,  was  clearly 
admissible. 

12.  The  witness  Steele  testified  to  a  conversation  with  the 
defendant  in  which,  among  other  things,  the  latter  said  that 
on  the  night  of  the  14th  he  slept  in  a  box-car  down  by  the 
bridge;  and  it  is  objected  that  the  evidence  should  not  have 
been  admitted,  both  because  it  was  immaterial  and  because  it 
was  not  shown  to  have  been  made  without  inducement  of  hope 
or  fear  from  the  witness.  But  the  evidence  we  think  was 
material,  and  the  statement  of  the  defendant  was  not  a  con- 
fession of  guilt,  and  therefore  did  not  require  proof  that  it 
was  voluntary.     (People  v.  Hickman,  113  Cal.  86.) 

13.  One  of  the  instructions  of  the  court  objected  to  is  the 
following:  **The  jury  being  convinced  that  the  witness  has 
stated  what  is  untrue,  not  as  the  result  of  a  mistake  or  inad- 
vertence, but  willfully  and  with  the  design  to  deceive,  must 
treat  all  of  his  testimony  with  distrust  and  suspicion,  and 
reject  all  unless  they  shall  be  convinced,  notwithstanding  the 
base  character  of  the  witness,  that  he  had  in  other  particulars 
sworn  to  the  truth."  But  the  eifect  of  his  instruction  is 
simply  that  the  jury  must  reject  the  testimony  of  the  witness 
referred  to  unless  they  shall  be  convinced  of  its  truth ;  whioh 
is  to  leave  the  credibility  of  the  witness  to  the  jury. 

14.  Other  instructions  are  objected  to  as  "giving  undue 
prominence  by  repetition  to  the  impeaching  instructions" 
found  in  the  record,  but  we  think  the  instructions  are  unob- 
jectionable in  this  or  any  other  particular. 

15.  In  another  part  of  the  charge  the  jury  is  instructed  to 
find  the  defendant  guilty  if  they  should  believe  from  the  cvi- 
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dence  certain  facts  hypothetically  stated;  which  included  all 
the  facts  constituting  the  crime  of  robbery  except  that  the 
property  taken  from  the  party  robbed  was  his  property.  But 
there  was  no  dispute  as  to  the  ownership  of  property,  which 
was  proved  to  be  that  of  Powers,  the  party  robbed,  and  hence 
the  jury  could  not  have  been  misled  by  the  instructions. 

We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Gray,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
oient  and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[Crim.  No.  1187.    In  Bank.— Jmnnaxy  SO,  1905.] 

THE  PEOPLE,  Respondent,  v.  MIGUEL  ANTONY,  Ap- 

pellant. 

Ceiminal  Law  —  Mubdeb  —  Evn>BNOB  —  Afpbabamob  or  Dbfxndakt'b 
Wife — ^Ha&mlbss  Buumo. — ^Wbere  the  tbeoiy  of  the  proeeeut.on 
was  that  the  murder  with  which  the  defendant  was  charged  ^as 
committed  on  a  certain  Snndaj  about  one  o'clock  in  the  afternoon, 
and  that  his  wife  had  participated,  a  ruling  allowing  a  question  of 
a  witness  who  had  seen  the  wife  on  the  afternoon  of  that  day,  as 
to  the  appearance  of  defendant's  wife,  waa  harmleaa,  where  the 
answer  was  that  she  looked  all  right. 

Id. — Admission  or  Wite's  Tbunk— Use  bt  Both  Pabtixb — ^Blood- 
Stained  Gabments. — ^The  court  properly  admitted  in  evidence  the 
trunk  cheeked  by  defendant's  wife  after  the  homicide,  on  the  even- 
ing of  that  day,  where  the  evidence  shows  that  it  was  used  by  both 
parties,  and  contained  garments  admitted  to  belong  to  the  defend- 
ant, which  were  stained  with  human  blood,  which  were  offered  in 
evidence. 

lD._WiFE  Seem  at  Depot— Habmless  BuuNC^-Where  it  waa  shown 
without  objection  that  the  wife  of  the  defendant  was  at  the  depot 
on  the  evening  after  the  homicide,  purchased  a  ticket  and  checked 
the  trunk  on  it  to  Ban  Francisco,  and  was  with  the  defendant  when 
he  was  arrested  en  route,  it  could  not  have  heen  material  to  admit 
evidence  objected  to  as  to  when  the  train  left  the  place  of  th€ 


Jan.  1905.]  PifiOPLB  i>.  Amtomt.  125 

homieide  that  evening,  and  whether  defendant's  wife  was  seen  at 
the  depot  on  that  evening. 

Id. — Monyx  of  Bobbsbt — Monit  Found. — Where  the  theory  of  the 
proseeution  that  the  motive  of  the  murder  was  the  robbery  of  a 
large  sum  of  money  belonging  to  the  ieeeased,  bags  of  money  found 
upon  the  person  of  the  defendant,  and  also  a  sum  of  money 
seereted  in  the  clothing  of  his  wife,  who  was  arrested  and  locked 
up  with  him,  were  properly  admitted  in  evidence. 

Id. — ^iNSPBcnoN  OF  'DiAOBJLUB  BT  JuROit— Pbesuuftioms. — ^Where  dia- 
grams showing  the  location  of  the  defendants  and  the  location  of 
an  adjoining  house  and  of  a  closet  there,  behind  which  the  body 
of  the  deceased  was  found,  and  the  location  of  other  adjoining 
honsesywere  admitted  in  evidence  and  referred  to  without  objection, 
the  inspection  of  the  diagrams  by  a  juror  could  not  be  presumed 
injuriously  to  affect  the  defendant,  or  to  show  the  reception  of  any 
additional  evidence,  in  the  absence  of  evidence  that  tiie  diagmms 
contained  anything  not  testified  to. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County  and  from  an  order  denying  a  new  trial. 
Benjamin  F.  Bledsoe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  L.  Campbell,  and  John  Brown,  Jr.,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy  At- 
tomey-Gteneral,  for  Respondent. 

LORIOAN,  J.— The  appellant  and  one  Trinidad  Figeroa 
were  jointly  charged  by  information  with  the  murder  of  one 
Lee  Oar,  at  Needles,  in  San  Bernardino  County. 

Appellant  demanded  a  separate  trial,  was  convicted  of  mur- 
der in  the  first  degree,  and  sentenced  to  death.  He  appeals 
from  the  judgment  and  an  order  denying  his  motion  for  a  new 
trial. 

It  is  not  claimed  on  this  appeal  that  the  evidence  was  not 
sufficient  to  sustain  the  verdict,  but  it  is  insisted  that  a  re- 
versal should  be  had  on  account  of  certain  alleged  errors  com- 
mitted by  the  lower  court  in  its  rulings  during  the  trial,  and 
upon  other  grounds  specially  assigned. 

A  general  statenfent  of  the  facts  will  serve  to  illustrate 
these  ix>ints  as  we  take  them  up. 

The  appellant  and  Trinidad  Figeroa,  his  wife,  both  disso 
lute  characters,  in  company  with  Victor  Montajoand  Marin 
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Candalaria,  arrived  at  Needles  about  a  month  prior  to  De- 
cember 20,  1903,  the  date  on  which  the  murder  took  place. 
When  they  arrived  at  Needles  the  appellant  had  but  five 
dollars,  of  which  he  gave  his  wife  two,  for  the  purpose  of 
hiring  a  "crib"  for  herself  and  the  woman  Maria.  About  a 
week  thereafter  appellant  and  his  wife  rented  a  small  house 
in  what  is  characterized  by  the  witnesses  as  the  "Redlight 
District"  of  the  town,  and  lived  there  together  until  they 
left  Needles,  on  the  night  of  the  day  on  which  the  murder 
with  which  they  are  charged  was  committed. 

There  resided  at  Needles  a  Chinaman  named  Lee  Gar,  who 
conducted  a  laundry,  and  whose  custom  it  was  to  call  at  the 
house  of  defendant  every  Sunday  for  the  washing.  On  Sat- 
urday, the  day  prior  to  the  murder,  Lee  Gar  was  paid  two 
hundred  and  fifty  dollars  in  gold,  which  he  placed  in  his  purse 
with  other  gold  coin  contained  therein,  and  it  was  shown  that 
on  Sunday  morning,  after  paying  out  thirty  dollars  from  his 
purse,  he  still  had  a  good  deal  of  gold  money  in  it.  On  this 
Sunday — December  20,  1903 — Lee  Gar  took  his  lunch  at  a 
Chinese  restaurant  in  the  town,  and  about  twelve  o'clock  left 
the  restaurant,  and  was  not  again  seen  alive.  About  half -past 
twelve  of  that  day  the  woman  Maria  Candalaria  went  over  to 
the  house  occupied  by  defendant  and  his  wife  to  return  a 
borrowed  hatchet.  Before  she  reached  the  door,  defendant's 
wife  came  out,  took  the  hatchet  from  her,  placed  it  on  the 
porch,  and,  directing  Maria  to  come  with  her,  started  Rwaj 
from  the  premises.  Maria  inquired  of  her  why  it  was  Ac 
did  not  let  her  in  the  house,  to  which  she  responded  that  her 
husband  was  taking  a  bath. 

At  seven  o'clock  in  the  evening  an  oflScer  called  at  the  house 
of  defendant,  inquired  about  Lee  Gar,  and  was  told  by  defend- 
ant's  wife  that  he  had  not  been  there  that  day,  and  that  she 
did  not  expect  him  until  the  next  day.  During  his  visit  he 
observed  that  a  piece  of  matting  had  been  cut  away  from  the 
kitchen  floor.  Late  that  night  the  defendant  and  his  wife  left 
Needles  for  San  Francisco,  taking  with  them  a  trunk,  which 
was  checked  by  the  wife  on  her  ticket,  and  on  the  afternoon 
of  December  21st  they  were  both  taken  into  custody  on  the 
train  at  Bakersfield. 

About  eight  o'clock  on  Monday' morning,  December  21st, 
the  body  of  Lee  Gar,  with  the  throat  cut,  was  found  by  search- 
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ere,  shallowly  buried  beneath  a  mound  of  sand,  back  of  a 
water-closet  on  the  premises  which  had  been  occupied  by 
defendant.  There  was  nothing  found  in  his  pockets  except  a 
silver  watch,  twenty-five  cents  in  money,  and  a  bunch  of  keys. 
In  the  vault  of  the  closet  was  found  a  roll  of  matting  tied  with 
shoestrings.  This  piece  was  similar  to  that  with  which  the 
kitchen  floor  of  the  house  occupied  by  defendant  was  covered, 
and  was  undoubtedly  cut  from  it.  This  roll  when  opened  was 
found  clotted  with  blood,  and  within  its  folds  was  found  a 
razor,  also  covered  with  blood,  and  evidently  the  weapon  with 
which  the  murder  had  been  committed.  Blood-stains  were 
also  found  in  the  kitchen  in  the  vicinity  of  where  the  matting 
had  been  cut.  In  the  vault  was  also  found  the  puree  in  which 
the  deceased  carried  his  money,  but  empty.  In  the  trunk 
which  had  been  checked  to  San  Francisco,  were  found  a  pair 
of  pants,  an  underehirt,  shoes,  and  other  articles  admitted  to 
belong  to  defendant,  stained  with  human  blood. 

This  recital  does  not  contain  all  the  incriminating  evidence 
against  the  defendant  appearing  in  the  record,  but  is  suffi- 
cient to  present  the  general  features  of  the  case,  to  be  supple- 
mented by  reference  to  other  items,  if  necessary,  as  the  points 
made  are  discussed.  There  is  nothing  in  the  bill  of  exceptions 
showing  that  any  evidence  was  offered  on  behalf  of  defendant. 

Now,  as  to  the  points  urged  for  reveraal. 

1.  The  woman  Maria  Candalaria  was  called  as  a  witness, 
and  testified  that  about  three  o'clock  in  the  afternoon  of  Sun- 
day, December  20th,  the  defendant  and  his  wife  called  at  her 
house.  She  was  asked  as  to  the  appearance  of  defendant's 
wife  when  they  arrived — how  she  looked.  That  the  court  per- 
mitted this  inquiry,  over  the  objection  of  counsel  for  the  de- 
fendant, is  urged  as  error.  The  theory  of  the  prosecution 
was,  that  the  murder  had  been  committed  in  the  kitchen  by 
the  defendant,  somewhere  about  one  o'clock  on  this  Sunday, 
and  that  his  wife  had  participated  in  it,  and  the  question  was 
doubtless  asked  with  a  view  of  showing  from  her  appearance 
a  consciousness  of  guilt.  But,  if  it  be  conceded  that  the  ques- 
tion was  improper,  the  defendant  was  not  injured  by  it,  be- 
cause the  witness  answered  that  **she  looked  all  right"  The 
error,  assuming  it  was  such,  was  harmless. 

2.  It  is  insisted  that  the  court  erred  in  admitting  in  evi- 
dence the  trunk  which  defendant's  wife  had  checked  to  San 
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Francisco.  The  point  is^  that  it  was  his  wife's  trunk,  and  that 
its  admission  had  no  bearing  in  the  case.  There  is  no  merit  in 
this  claim.  The  evidence  shows  it  was  used  by  both  parties, 
but,  aside  from  this,  the  offer  did  not  so  much  relate  to  the 
trunk  as  to  its  contents,  which  consisted,  in  part,  of  the  blood- 
stained garments  of  defendant  which  were  found  therein,  as 
heretofore  stated,  and  which  were  offered  in  evidence. 

3.  Objections  were  made  to  inquiries  as  to  when  a  certain 
train  left  Needles  on  the  night  of  December  20th,  and  whether 
defendant's  wife  was  seen  at  the  depot  on  the  evening  of  that 
day.  This  may  or  may  not  have  been  material,  but  if  it  was 
not,  it  is  difficult  to  perceive  how  defendant  was  injured  by  it. 
It  is  shown,  without  objection,  that  his  wife  was  at  the  depot 
that  evening,  purchased  a  ticket,  checked  the  trunk  on  it,  and 
was  in  the  company  of  the  defendant  when  arrested  at  Bakers- 
«eld. 

4.  When  the  officer  arrested  defendant  and  his  wife  at 
Bakersfield  he  took  them  to  the  county  jail  and  searched  them. 
He  found  on  the  person  of  defendant  a  canvas  or  buckskin 
sack  purse  containing  eighty  dollars  in  gold  and  less  than  five 
dollars  in  silver,  and  in  the  hand-purse  of  his  wife  sixteen  or 
eighteen  dollars.  After  locking  them  up,  he  entered  the  ceU 
occupied  by  the  defendant's  wife,  took  off  her  shoe,  and  found, 
concealed  in  her  stocking,  a  buckskin  pouch  containing  sixty 
or  seventy  dollars. 

Counsel  for  defendant  objected  to  the  testimony  relative  to 
the  last  search  and  the  discovery  of  this  money  on  the  person 
of  the  wife,  and  insisted  that  it  was  error  on  the  part  of  the 
court  to  have  permitted  its  introduction. 

But  when  we  consider  the  evidence  in  the  case  before  the 
jury  up  to  this  point,  we  do  not  think  the  defendant  was 
prejudiced  by  the  testimony  relative  to  this  search,  (HH;hat  he 
has  any  cause  to  complain  of  it.  The  evidence  at  this  stage  of 
the  case  showed  that  the  defendant  and  his  wife  had  been 
arrested  and  lodged  in  jail  at  Bakersfield;  that  when  Mr.* Lane 
and  Mr.  Medlin,  officers  of  San  Bernardino  County,  went  to 
the  county  jail  at  Bakersfield  in  Kern  County  to  bring  defend- 
ant and  his  wife  to  San  Bernardino  County,  they  brought 
back  two  bags  of  money,  which  the  sheriff  of  Kern  County 
delivered  to  them,  together  with  the  prisoners.  These  bags 
were  delivered  to  the  jailer  of  the  county  jail  of  San  Bar- 
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nardino  County,  when  the  defendant  and  his  wife  were  sur- 
rendered to  him  by  Lane  and  Medlin,  and  when  called  as  a 
witness  the  jailer  testified:  "The  money  that  I  received  from 
Mr.  Lane  and  Mr.  Medlin  consisted  of  three  twenty-dollar 
pieces,  four  ten-dollar  pieces  and  eleven  five-dollar  pieces,  and 
some  silver,  amounting  altogether  to  $167.70.  The  money  was 
in  two  diflPerent  bags  and  the  amount  was  about  equally  di- 
vided between  them.  I  had  a  conversation  with  the  defendant, 
either  the  same  day  he  came  or  the  next  day  after,  about  this 
money,  and  he  said  it  was  his  money." 

The  theory  of  the  prosecution  was  that  the  motive  for  the 
murder  of  deceased  was  robbery.  In  support  of  that  theory 
the  state  had  introduced  evidence  tending  to  show  the  pos- 
session by  deceased,  on  the  day  he  was  murdered,  of  a  large 
sum  of  money ;  that  the  purse  in  which  he  carried  this  money 
was  found  empty  in  the  vicinity  of  where  his  body  was  buried ; 
that  defendant  had  but  five  dollars  when  he  reached  Needles; 
that  shortly  after  his  arrival  there  he  began  to  work  in  the 
roundhouse  of  the  railroad  company,  and  had  worked  there 
until  December  15th,  when  he  quit.  It  was  proper  to  show, 
under  these  circumstances,  that  when  arrested  the  next  day, 
the  defendant  was  in  possession  of  a  large  sum  of  money, 
independent  of  the  $41.40  which  the  tickets  for  himself  and 
wife  from  Needles  to  San  Francisco  had  cost.  The  jury  would 
have  a  right,  with  this  evidence  before  them,  to  determine 
whether  it  had  a  tendency,  taken  in  connection  with  the  other 
evidence  of  the  case,  to  connect  the  defendant  directly  with  the 
perpetration  of  the  crime  with  which  he  was  charged,  and  al.so 
to  disclose  a  motive  for  its  commission,  and,  in  that  regard,  it 
was  for  the  jury  to  determine  whether  the  money  which  was 
in  possession  of  the  defendant  on  the  day  succeeding  the  kill- 
ing of  Lee  Gar  was  the  fruits  of  his  murder. 

Having  admitted  the  possession  of  this  money,  the  testi- 
mony objected  to  only  went  to  show  the  circumstances  under 
which  it  was  found.  That  testimony  showed  that  part  of  it 
was  in  his  immediate  possession ;  part  of  it  secreted  about  the 
person  of  his  wife.  The  fact  that  she  was  in  possession  of  a 
portion  of  it,  under  his  statement  that  the  aggregate  amount 
taken  into  possession  by  the  jailer  at  Bakersfield  was  his,  did 
not  affect  the  right  of  the  state  to  prove  the  circumstances 
under  which  it  was  taken  into  possession  by  the  officers.     As 
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for  as  defendant  was  concerned,  having  previously  admitted 
that  all  of  it  was  his,  the  proof  of  possession  by  his  wife  at  the 
time  of  her  arrest  of  a  portion  of  it  only  tended  to  show  that 
he  had  delivered  it  to  her  for  secretion  or  custody. 

5.  The  next  error  assigned  is  in  denying  defendant's  mo- 
tion for  a  new  trial,  on  the  ground  that  the  jury  "received 
evidence  out  of  court  other  than  that  resulting  from  a  view 
of  the  premises,"  in  violation  of  subdivision  2  of  section  1181 
:)f  the  Penal  Code. 

It  appears  that  after  the  noon  recess  of  court,  and  on  the  last 
day  of  the  trial,  while  the  jury  and  counsel  for  both  sides 
were  awaiting  the  arrival  of  the  judge  to  resume  the  session, 
one  of  the  jurors  left  the  jury-box,  and  stepped  over  and 
casually  inspected  a  couple  of  diagrams,  which,  upon  the  first 
•lay  of  the  trial,  had  been  admitted  in  evidence,  and  were 
lacked  to  a  blackboard  in  view  of  the  jury.  These  diagrams 
ourported  to  show  the  house  where  defendant  resided  when 
^he  murder  was  committed,  and  the  location  of  certain  articles 
x)f  furniture  therein ;  also,  the  location  of  an  adjoining  house, 
•and  the  location  of  the  closet  behind  which  the  body  of  the 
deceased  was  found.  There  are  no  copies  of  the  diagram  in  the 
record,  but  the  testimony  of  the  draughtsman  who  made  them 
showed  what  was  intended  to  be  represented  upon  them. 
These  diagrams  were  admitted  in  evidence  without  objection, 
and  there  was  no  suggestion  made  that  they  did  not  accurately 
and  properly  show  upon  their  face  everything  that  they  pur- 
ported to  represent.  During  the  trial  they  were  constantly 
referred  to  by  the  witnesses  in  the  case,  and  the  objects  and 
articles  shown  upon  them  were  pointed  out  and  referred  to  for 
the  benefit  of  the  jury,  without  any  objection  thereto  upon 
liefendant's  part. 

It  is  unnecessary  to  discuss  whether,  under  these  circum- 
stances, the  jury  had  not  the  right  to  examine  the  diagrams, 
because,  even  if  they  did  not,  it  is  not  shown  in  what  possible 
way  the  inspection  of  them  by  the  juror,  as  complained  of, 
could  have  injuriously  affected  the  defendant.  Counsel  in 
his  affidavit  stated  that  the  diagrams  purported  to  represent 
*'not  only  the  house  in  which  the  homicide  occurred,  but  the 
surrounding  premises,  including  an  outhouse  or  closet  in 
which  was  found  some  of  the  material  objects  introduced  in 
evidence ;  that  there  was  als^  upon  such  diagram  represented 
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a  building  occcip^e^  by  parties  other  than  defendant."  Aa 
far  as  the  location  of  th.^  closet  is  concerned,  there  is  no  ques- 
tion but  what  it  was  accurately  indicated  upon  the  diagram, 
and  was  frequently  referred  to,  and  pointed  out  by  witnesses 
during  the  trial,  and  it  cannot  be  claimed  that  by  looking  at 
the  diagrams  the  juror  obtained  any  additional  evidence  rela- 
tive to  it.  It  is  not  suggested  what  the  '*  surrounding  prem- 
ises" were,  or  what  the  ** building  occupied  by  parties  other 
than  the  defendant"  was,  or  how  the  delineation  of  these 
things  upon  the  diagrams,  and  the  inspection  of  those  dia- 
grams by  the  juror,  could  have  affected  the  defendant.  For 
aught  that  appears,  it  was  pertinent  and  material  to  a  proper 
presentation  of  the  case  upon  the  part  of  the  prosecution  that 
the  situation  of  surrounding  premises,  and  other  buildings  in 
proximity  to  the  house  occupied  by  defendant,  should  be 
shown  on  the  diagrams,  so  that  evidence  produced  before  the 
jury  relati-'^e  to  them  might  be  clearly  illustrated  and  under- 
stood. An  examination  of  the  bill  of  exceptions  shows  that 
testimony  relative  to  premises  other  than  those  occupied  by 
the  defendant,  and  relative  to  other  buildings  than  the  house 
he  lived  in,  was  given  in  the  case  without  objection,  and  was 
pertinent  evidence.  Now,  if  aside  from  these  surroundings 
and  buildings,  so  testified  to,  there  were  other  premises  or 
buildings  indicated  upon  the  map,  concerning  which  no  testi- 
mony was  given,  and  which  the  inspecting  juror  should  not 
have  seen,  it  was  incumbent  on  defendant,  in  support  of  his 
motion  upon  the  ground  urged,  to  show  that  from  an  inspec- 
tion of  the  diagrams  by  the  juror  he  received  evidence  of 
something  that  had  not  already  been  testified  to,  or  that  he 
acquired  thereby  some  additional  evidence.  It  was  necessary 
to  make  such  a  showing,  in  order  to  authorize  the  court  to 
award  a  new  trial  upon  the  ground  urged,  and,  having  failed 
to  make  it,  for  that  reason  alone  the  motion  was  properly 
denied. 

6.  The  last  point  urged  by  appellant  is,  that  certain  objects 
introduced  in  evidence  during  the  trial — the  blood-stained 
clothing  of  defendant,  the  matting  and  razor  found  in  the 
closet,  etc. — were  not  properly  before  the  jury  for  considera- 
tion, or  use  by  the  district  attorney  during  his  argument, 
because,  when  offered  and  received  in  evidence,  they  were  not 
then  ** exhibited  to  the  jury,"  within  the  provisions  of  section 
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1954  of  the  Code  of  CiTil  Procedure.  There  is  nothing  in  this 
point,  and  it  is  made  in  face  of  the  record,  which  shows  ex- 
plicitly that  they  were  so  exhibited. 

We  have  discussed  and  disposed  of  every  point  made  by 
appellant,  and,  finding  no  error  in  the  record,  the  judgment 
and  order  are  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Angellotti,  J.,  Van  Dyke,  J., 
Shaw,  J.|  and  Beatty,  0.  J.,  concurred. 


[CUm.  No.  123S.    In  Chamben  of  Chief  Jnstioe.— January  81,  1900.] 
Ex  Parte  E.  H.  HOAB,  upon  Habeas  Corpus. 

OOMTBMFT— BirUSAL  TO   ANSWBB  iNTmBOOATOBIBS— ORDEB  HOT   BHOW- 

INO  JuBiSDZOnoK — ^Habkas  Oobfus. — ^An  order  adjudging  a  &triet 
attorn^  hi  oontampt  of  eonrt  for  refusal  "to  answer eertain  inter- 
rogatories after  having  been  ordered  to  do  bo  by  the  eonrt,"  and 
eommitting  him  for  eontempt  ''nntil  he  shall  answer  said  interroga- 
tories," is  wholly  insnffioent  to  show  jnrisdietion  to  make  the  order, 
and  he  wiU  be  diseharged  from  custody  upon  habeas  earpu$. 

Id. — Spboiai.  Jurisdiction  in  Gasis  or  Oontxhpt — Atjthobitt  to  Bi 
Sbowk  ft  Beoobd. — In  eases  of  eontempt  every  eonrt  exerdses 
a  special  and  limited  jnrisdietion^  and  the  authority  to  impose  a 
fine  or  term  of  imprisonment  must  be  shown  by  the  reeord  of 
eonvietion. 

Id. — OmoiAL  Notes  or  Bkpobter  not  Past  or  Bboobd. — ^The  official 
reporter's  notes  of  the  proceedings  leading  up  to  the  order  are  no 
part  of  the  reeord. 

APPLICATION  by  B.  H.  Hoar,  District  Attorney  of  Mer- 
ced County,  to  the  Chief  Justice  of  the  Supreme  Court  for 
discharge  upon  writ  of  habeas  corpus  from  custody  of  the 
sheriff  under  an  order  of  the  Superior  Court  of  Merced 
County  adjudging  him  guilty  of  contempt.  E.  N.  Bectori 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  chief  justice. 
J.  K.  Law,  and  P,  W.  Henderson,  for  Petitioner. 
Frank  H.  Parrar,  and  P.  Q.  Ostrander,  for  Respondent 


Jan.  1905,]  Ex  Parte  Hoab,  133 

BBATTY,  C.  J.— On  petition  of  B.  H.  Hoar,  alleging  that 
he  was  unlawfully  imprisoned  by  the  sheriff  of  Merced 
County,  a  writ  of  habeas  corpus  was  issued  and  has  been  duly 
served  and  returned.  Both  by  the  petition  and  the  return  an 
attempt  has  been  made  to  raise  questions  of  some  importance 
relating  to  the  procedure  in  criminal  cases,  and  to  those  ques- 
tions the  argument  of  counsel  has  been  mainly  directed.  The 
case,  however,  does  not  call  for  a  decision  or  any  discussion 
of  those  questions,  for  it  is  clear  upon  the  face  of  the  sheriff's 
return  that  whichever  contention  might  be  sustained  it  would 
equally  follow  that  the  prisoner  must  be  discharged. 

The  only  authority  for  his  detention  is  a  certified  copy  of 
the  following  order: — 

''Minutes  of  the  Superior  Court.  Merced  County.  Tues- 
day, Jan.  24th,  1905.    Present:  Hon.  E.  N.  Rector,  Judge. 

"The  People  of  the  State  of  California  v.  P.  A.  Robinson. 

"The  defendant  and  respective  counsel  return  into  court. 

"E.  H.  Hoar,  district  attorney,  is  sworn  and  examined  as  a 
witness  for  the  defense,  but  refuses  to  answer  certain  inter- 
rogatories after  being  ordered  to  do  so  by  the  court,  and  he  is 
again  adjudged  to  be  in  contempt  of  court,  and  the  court  or- 
ders that  he  be  committed  to  the  county  jail  until  he  shall 
answer  said  interrogatories." 

In  cases  of  contempt  every  court  exercises  a  special  and 
limited  jurisdiction,  and  its  authority  to  impose  a  fine  or  term 
of  imprisonment  must  be  shown  by  the  record  of  conviction. 
(Code  Civ.  Proc.,  sec.  1211 ;  Overend  v.  Superior  Court,  131 
Cal.  284,  and  cases  cited.) 

This  order  is  wholly  insufficient  to  show  jurisdiction,  and 
the  official  reporter's  notes  of  the  proceedings  leading  up  to 
the  order  are  no  part  of  the  record. 

The  petitioner  is  discharged. 
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[L.  A.  No.  1293.     Department  One. — January  31,  1905.] 

PRANCES  BROOKS  (formerly  BURKHART),  and  WIl^ 
LIAM  H.  BURKHART,  Appellants,  v.  UNION  TRUST 
AND  REALTY  COMPANY,  Respondent. 

Rbsui/tino  Trust — Parol  Evidkngb — ^Recital  of  Consideration. — Parok 
evidence  is  admissible  to  establish  a  resulting  trust  in  real  prop- 
erty arising  under  section  853  of  the  Civil  Code,  notwithstanding 
the  recital  of  a  money  consideration  in  apparent  opposition  thereto, 
which  was  not  in  fact  paid  by  trustees,  who  had  received  the  title 
to  the  property  without  consideration  and  had  agreed  orally  to  hoM 
it  in  trust  in  definite  proportions  for  those  who  had  furnished  the 
consideration. 

Id. — Action  by  Divorced  Wipe  and  Former  Husband— Title  undkt 
Judgment  and  Sherht'b  Sale — Joint  Ownership — Parol  Evi 
DENCE. — ^In  an  action  by  a  divorced  wife  remarried  and  her  forme? 
husband  to  enforce  a  resulting  and  constructive  trust,  where  thf 
former  husband  had  obtained  a  judgment  which  he  had  assigned 
to  his  wife,  under  which  the  title  was  obtained  at  sheriff's  sale 
the  testimony  of  the  divorced  wife  is  admissible  '.o  show  that  th« 
judgment  and  sheriff's  sale  thereunder  belonged  to  herself  and 
former  husband  in  equal  shares. 

Bulbs  op  Supreme  Court  —  Jurisdiction  under  Amendment  oi 
Constitution. — ^Under  the  provisions  of  section  4  of  article  VI  of 
the  constitution,  as  amended  in  1904,  this  court  has  power  to  mak< 
rules  having  the  force  of  positive  law  so  far  as  the  rights  of  the 
parties  are  concerned,  if  they  do  not  conflict  with  any  act  of  tht 
legislature. 

Id. — ^BuLE  Requiring  Service  op  Petition  por  Behsarino. — ^BuleXXX 
of  this  court,  requiring  a  petition  for  rehearing  to  be  served  upon 
the  adverse  party  within  twenty  days  after  the  judgment  is  pro- 
nounced, and  allowing  time  for  an  answer  to  be  filed  thereto,  is 
valid;  and  a  petition  filed  without  such  service  must  be  disregarded 
if  no  showing  is  made  of  unavoidable  accident  or  excusable  mistake 
and  substantial  injury  to  be  inflicted  by  its  enforcement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  motion  for  new 
trial.     N.  P.  Conrey,  Judge. 

The  main  facts  are  stated  in  the  commissioner's  opinion, 
and  further  facts  are  stated  by  the  court  in  Bank  on  petition 
for  rehearing. 

Dunnigan  &  Dunnigan,  for  Appellants. 
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Walter  Bordwell,  for  Eespondent. 

SMITH,  0. — This  is  a  suit  to  enforce  an  alleged  trust  (re- 
sulting and  constructive)  in  land  conveyed  to  defendant's 
grantors  by  plaintiffs'  alleged  trustee.  The  findings  and 
judgment  were  for  the  defendant;  and  the  plaintiffs'  appeal 
from  an  order  denying  their  motion  for  a  new  trial.  Both 
parties — ^with  an  exception  that  will  be  noted — rely  on  the 
same  deraignment  of  title,  which  is  as  follows : — 

1.  Judgment  in  favor  of  plaintiff  Burkhart  against  Teresa 
Luhring,  of  date  September  19,  1891,  for  the  sum  of  $85.85— 
afterwards  assigned  to  plaintiff  Brooks;  who  was  then  the 
wife  of  Burkhart,  but  afterwards  divorced. 

2.  Sheriff's  sale  under  execution  on  the  judgment  for  the 
sum  of  $135.75,  and  certificate  of  sale  to  plaintiff  Brooks,  of 
date  July,  1895;  at  which  time,  it  is  alleged  in  the  complaint 
and  not  denied,  she  was  still  the  wife  of  Burkhart.  On  this 
point  there  seems  to  be  some  confusion.  The  findins:  of  the 
court  is  to  the  contrary  of  the  allegation ;  and  in  the  respond- 
ent's brief  it  is  said  that  the  parties  had  been  divorced  nearly 
two  years  prior  to  the  sale.  But  we  are  cited  to  no  evidence 
in  support  of  this  assertion,  and  have  not  been  able  to  find 
any.     The  point  is  material  only  to  the  matter  in  evidence 

3.  Assignment  of  certificate  of  sale,  for  recited  considera- 
tion of  $135.75,  and  subsequent  sheriff's  deed,  January  22, 
1896,  to  Daniel  Burkhart  and  Leonard  Brooks ;  sons,  the  for- 
mer, of  plaintiff  Burkhart,  the  latter,  of  plaintiff  Brooks. 

4.  Conveyance  by  Leonard  Brooks  to  Daniel  Burkhart,  and 
allotment  of  the  land  in  question  to  the  latter,  by  judgment 
in  a  partition  suit,  in  the  year  1899. 

5.  Deed  of  Daniel  Burkhart,  during  his  last  illness,  to 
Sexton  &  Grider,  of  date  January  8,  1901. 

6.  Deed  from  Sexton  &  Grider  to  defendant,  of  date  Janu- 
ary 9,  1901. 

In  addition  to  the  above,  it  is  alleged  in  the  second  count  of 
the  complaint  that  during  the  last  illness  of  Daniel  Burkhart 
and  before  his  deed  to  Sexton  &  Grider,  a  deed,  in  execution 
of  the  trust,  was  made  and  delivered  by  him  to  his  father,  and 
brother,  John  Burkhart.  But  there  will  be  no  occasion  to  con- 
sider this  aspect  of  the  case. 

It  is  alleged  by  the  plaintiff  in  effect:  That  the  plaintiff 
Ifrs.  Brooks,  under  agreement  to  that  effect,  took  the  certifi- 
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cate  of  purchase  at  the  sheriff's  sale  for  the  joint  use  and 
benefit  of  herself  and  husband,  in  certain  definite  proportions*, 
that  the  certificate  was  assigned  by  her,  and,  by  the  direction 
of  plaintiffs,  the  sheriff's  deed  made,  to  Leonard  Brooks  and 
Daniel  Burkhart,  without  consideration,  and  upon  a  parol 
agreement  and  understanding  that  they  should  hold  the  land 
In  trust  for  plaintiffs ;  that  the  deed  of  the  former  to  the  latter 
was  made  by  direction  of  plaintiff  Burkhart  upon  the  same 
trust  and  confidence;  that  the  trust  was  repeatedly  admitted 
by  Leonard  and  Daniel;  and,  finally,  that  the  deeds  from 
Daniel  to  Sexton  &  Grider,  and  from  the  latter  to  the  defend- 
ant, were  taken  by  the  grantees,  respectively,  with  full  knowl- 
edge of  the  trust. 

It  is  further  alleged,  in  effect:  That  the  deed  to  Sexton  & 
Grider  was  procured  by  the  fraud  and  undue  influence  of 
the  grantees,  acting  in  conspiracy  with  one  Bigelow  and 
others ;  and  that  the  defendant  took  the  deed  with  knowledge 
of  the  trust  relations  between  Daniel  and  the  plaintiffs,  and 
of  the  fraud  and  conspiracy  of  its  grantors  and  Bigelow. 
These  allegations  occur  in  the  second  count  of  the  complaint, 
wherein  all  the  facts  set  out  in  the  first  count  are  also  alleged. 
On  all  of  the  issues  thus  raised,  the  findings  were  adverse  to 
the  plaintiflfe. 

The  points  urged  by  the  appellants  are :  That  the  material 
findings  are  not  supported  by  the  evidence;  that  a  new  trial 
should  have  been  granted  on  the  aflSdavits  of  newly  discov- 
ered evidence ;  and  that  the  court  erred  in  sustaining  the  ob- 
jections of  the  defendant  to  questions  put  to  the  plaintiff 
Brooks  and  her  son  Leonard  as  to  the  agreement  or  under- 
standing under  which  they  took  their  respective  titles. 

The  last  point,  if  sustained  or  held  to  be  untenable,  will 
dispose  of  the  appeal ;  and,  as  we  are  of  the  opinion  that  it  is 
well  taken,  it  will  be  sufficient  to  say  of  the  others  that  evi- 
dence was  introduced  by  the  plaintiffs  to  prove  their  material 
allegations — some  of  it  of  a  very  cogent  nature;  and  that  it 
is  claimed  by  the  appellant,  not  without  some  plausibility, 
that  **had  the  court  not  been  in  error  upon  the  law  of  this 
matter,  it  would  doubtless  have  granted  a  new  trial  on  the 
affidavits."  Our  attention  will,  therefore,  be  confined  to  the 
point  raised  by  the  exclusion  of  the  testimony  of  Mrs.  Brooks 
and  her  son  Leonard. 
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As  to  the  former,  it  is  urged  by  the  respondent  that  the 
evidence  offered  was  inadmissible  because  it  appeared  that 
Mrs.  Brooks  was  "the  owner  of  the  judgment  which  was  the 
consideration  of  the  sale."  But — Cleaving  out  of  view  that  it 
appears  that  advances  for  sheriff's  costs  were  made  by  Bnrk- 
hart,  which  would  constitute  part  of  the  consideration — her 
testimony  as  to  her  part  interest  with  her  husband  in  the 
property  purchased  (the  fruit  of  the  judgment)  would  have 
been  cogent  to  prove  that  she  was  similarly  interested  in  the 
judgment  itself ;  and  the  justice  of  this  inference  is  confirmed 
by  her  own  express  testimony  to  that  effect.  Nor  were  it 
otherwise,  are  we  to  be  understood  as  holding  that  the  point 
would  be  tenable. 

But  the  principal  point  urged  relates  to  the  testimony  of 
Leonard,  and  is,  that,  a  money  consideration  being  recited  in 
the  assignment  of  the  certificate,  and  in  the  sheriff's  deed  to 
him,  parol  evidence  was  inadmissible  to  establish  the  alleged 
trust ;  in  support  of  which  contention  Rilss  v.  Mebuis,  16  Cal. 
350,  and  other  cases  are  cited.  But  these  were  cases  where  the 
trusts  sought  to  be  established  were  in  favor  of  the  grantor; 
and  if  it  be  assumed  for  the  purposes  of  the  decision,  that  such 
trusts  continue  to  exist,  as  resulting  trusts,  under  the  codes 
(Feeney  v.  Howard,  79  Cal.  530^),  yet  the  principle  an- 
nounced in  Buss  V.  Mebius  is  peculiar  to  that  class  of  cases, 
and  has  no  application  to  the  kind  of  resulting  trusts  re- 
ferred to  in  section  853  of  the  Civil  Code.  In  trusts  of  this 
kind  the  consideration  is  usually  recited,  yet  parol  testimony 
is  always  admissible.  {Hidden  v.  Jordan,  21  Cal.  93 ;  Beyles 
V.  Baxter,  22  Cal.  575;  MiUard  v.  Hathaway,  27  Cal.  119, 
142;  cases  cited,  Pomeroy's  ed.  Civ.  Code,  section  cited.)  The 
evidence  offered  was,  we  think,  clearly  admissible,  and  its 
exclusion  material  error. 

We  advise  that  the  order  appealed  from  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order 
appealed  from  is  reversed  and  the  cause  remanded  for  a  new 
trial.  Van  Dyke,  J.,  Shaw,  J.,  Angellotti,  J. 

lis  Aitt.81.  Bep.  162. 
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On  petition  for  rehearing  in  Bank,  the  following  opinion 
was  rendered  February  28,  1905,  by  the  court  in  Bank : — 

THE  COURT.— The  respondent  has  filed  with  the  clerk  a 
petition  for  rehearing  without  serving  a  copy  thereof  on  the 
adverse  party.  Section  4  of  article  VI  of  the  constitution,  as 
amended  November  8,  1904,  contains  the  following  pro- 
vision : — 

**The  supreme  court  shall  make  and  adopt  rules  not  incon- 
sistent with  law  for  the  government  of  the  supreme  court 
and  of  the  district  courts  of  appeal  and  of  the  officers  thereof, 
and  for  regulating  the  practice  in  said  courts.'* 

In  pursuance  of  this  authority  and  command  the  supreme 
court  has  adopted  rules  of  practice  which  are  now  in  force. 
Rule  XXX  provides  as  follows : — 

*'l.  Applications  for  a  rehearing  of  a  cause  by  the  court 
rendering  judgment  therein  must  be  filed  and  a  copy  served 
on  the  adverse  party,  within  twenty  days  after  the  judgment 
is  pronounced.  The  adverse  party  may  file  an  answer  thereto 
not  less  than  two  days  before  the  expiration  of  the  time  within 
which  the  rehearing  can  be  granted.  .  .  . 

"4.  The  times  herein  prescribed  shall  not  be  extended,  and 
the  clerk  must  not  file  any  such  application  or  answer  after 
the  time  therefor  has  expired.** 

By  virtue  of  the  power  conferred  by  the  amendment,  the 
supreme  court  now  has  authority  to  make  rules  of  practice 
which  have  the  force  of  positive  law  so  far  as  the  rights  of  the 
parties  are  concerned,  provided  such  rules  do  not  conflict  with 
any  act  of  the  legislature.  The  provisions  of  rule  XXX, 
above  quoted,  are  consistent  with  the  law.  They  confer  a 
positive  right  upon  the  prevailing  party  to  have  a  copy  of 
such  application  served  upon  him,  at  least  ten  days  before 
the  expiration  of  the  time  within  which  the  application  can  be 
considered  by  the  court,  and  give  him  at  least  eight  days  there- 
after within  which  to  file  an  answer  thereto.  These  are  sub- 
stantial advantages  to  adverse  parties,  and  if  they  are  wisely 
used  the  court  will  be  materially  aided  in  the  disposition  of 
the  application.  Where  rules  of  court  are  of  such  a  nature 
that  important  rights  are  given  by  them,  a  compliance  there- 
with must  be  strictly  enforced.  In  cases  where  it  is  shown 
that  by  unavoidable  accident  or  excusable  mistake  parties 
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have  been  prevented  from  observing  such  rules,  and  it  ap- 
pears that  substantial  injury  will  be  inflicted  by  their  enforce- 
ment, the  court  may,  on  proper  terms,  allow  a  departure  there- 
from. Such  cases,  however,  must  be  extremely  rare  and  the 
circumstances  extraordinary,  and  the  court  will  be  reluctant 
to  vary  in  the  least  from  the  exact  practice  prescribed.  Un- 
der the  circumstances  here  shown  the  petition  should  not  have 
been  filed  without  the  service  upon  the  adverse  party,  and  it 
must  be  disregarded. 


[Sac.  No.  1315.    Department  One. — January  31,  1905.] 

In  the  Matter  of  the  Estate  of  B.  GIANELLI,  Deceased. 
BERTHA  GIANELLI,  Executrix,  Appellant,  v.  J.  S. 
MOULTON,  Administrator,  and  ANTONIO  MORESCO 
et  al..  Creditors,  Respondents. 

Estates  or  Deceased  Persons — SsTTiiEMEMT  or  Account  or  Executrix 
— Opposition  or  Creditors — CoNrucnNG  Evidence — Review  upon 
Appeal. — An  order  settling  the  final  account  of  an  executrix,  upon 
opposition  of  the  public  administrator  and  creditors,  will  not 
be  disturbed  when  the  evidence  upon  the  hearing  was  substantially 
conflicting,  notwithstanding  the  court  might  have  found  the  other 
waj  upon  some  particulars  of  the  account. 

Id. — Carbyino  on  Business — ^Finding  or  GAra—LiABiLiTT  or  Execu- 
TsaoL. — The  executrix  must  account  for  aU  of  the  estate  of  the 
decedent  which  came  to  her  hands,  and  could  not  profit  thereby;  and 
where  the  court  found,  upon*  conflicting  evidence,  that  she  had  made 
a  gain  in  carrying  on  the  business  of  two  stores  belonging  to  the 
estate  the  settlement  of  her  accounts  charging  her  with  such  gain 
win  not  be  disturbed,  notwithstanding  losses  claimed  by  her,  some  of 
which  were  not  satisfactorily  accounted  for. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  settling  the  final  account  of  an  executrix. 
Frank  H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Louttit  &  Middlecoff,  for  Appellant. 

B.  P.  Foltz,  for  Public  Administrator,  Respondent. 
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Buck,  Miller  &  Clark,  and  Miller  &  Clark,  for  Creditors, 
Respondents. 

VAN  DYKE,  J.— This  is  an  appeal  by  Bertha  Qianelli  from 
the  judgment  and  order  of  the  superior  court  of  San  Joaquin 
County  settling  her  account  as  executrix  of  the  last  will  and 
testament  of  B.  Gianelli,  deceased. 

B.  Gianelli  died  December  21,  1902.  After  his  death  on 
January  9,  1903,  his  widow  was  appointed  by  said  court  exe- 
cutrix without  bonds,  in  accordance  with  the  terms  of  the 
decedent's  last  will  and  testament.  Decedent  left  certain  real 
e^at*3  and  two  grocery-stores  in  Stockton,  one  at  California 
pnd  Fremont  streets,  and  one  at  Weber  Avenue  and  El  Do- 
rado Street,  in  said  city.  After  the  said  executrix  had  been 
running  the  stores  in  question  for  some  five  months,  certain 
creditors  of  the  deceased  became  dissatisfied  with  the  manage- 
ment of  the  estate  and  petitioned  said  court  to  compel  the 
executrix  to  give  bonds.  Thereupon,  after  hearing,  the  court 
ordered  the  executrix  to  give  bonds  in  the  sum  of  nineteen 
thousand  dollars,  whereupon  she  resigned,  and  J.  S.  Moulton. 
the  public  administrator  of  San  Joaquin  County,  was  ap- 
poiDfced  administrator  with  the  will  annexed  of  said  estate, 
and  took  possession  of  both  stores.  The  executrix,  under  order 
of  tie  court,  filed  her  account  and  report  of  her  administra- 
tion of  said  estate.  Said  creditors  and  the  public  adminis- 
trator, respondents  herein,  objected  to  the  same  and  filed  a 
contest,  with  the  result  that  the  court  disallowed  certain  items 
of  the  account,  and  also  charged  the  executrix  with  the  estate 
not  accounted  for,  and  thereupon  "ordered,  adjudged,  and 
decreed  that  the  said  executrix.  Bertha  Gianelli,  pay  to 
J.  S.  Moulton,  as  the  public  administrator  of  the  county 
of  San  Joaquin,  state  of  California,  as  administrator  with 
the  will  annexed  of  the  estate  of  B.  Gianelli,  the  sum  of 
$2,215.57,  but  out  of  said  sum  of  $2,215.57  said  Bertha 
Gianelli  shall  be  entitled  to  retain  the  sum  of  $720,  fam- 
ily allowance,  and  $156.65,  her  compensation  as  said  execu- 
trix, and  subject  to  the  above  payment,  and  said  account  is 
hereby  in  all  respects  as  rendered,  approved,  allowed,  and 
settled.'* 

It  is  contended  on  behalf  of  the  appellant  that  the  evidence 
does  not  sustain  or  justify  the  findings  and  decree  that  the 
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executrix  failed  to  turn  over  all  the  goods  in  the  store  when 
she  resigned,  and,  further,  that  the  court  erred  in  finding  and 
decreeing  that  the  executrix  had  made  a  gain  of  $614.98  in 
carrying  on  the  business  of  the  decedent. 

We  have  read  the  evidence,  taken  at  the  hearing  on  the 
settlement  of  the  account  of  the  executrix,  and  the  most  that 
can  be  said  in  favor  of  the  contention  of  the  appellant  is, 
that  in  some  particulars  the  court  might  have  found  the  other 
way.  Still  the  evidence  as  a  whole  is  but  substantially  con- 
flicting. Under  the  law  the  executor  is  chargeable  in  his 
account  with  the  whole  of  the  estate  of  the  decedent  which 
may  come  into  his  possession  at  the  value  of  the  appraise- 
ment contained  in  the  inventory.  (Code  Civ.  Proc,  sec.  1613.) 
He  shall  not  make  profit  by  the  increase,  nor  suffer  loss  by  the 
decrease  or  destruction  without  his  fault  of  any  part  of  the 
estate.  He  must  account  for  the  excess  when  he  sells  any  part 
of  the  estate  for  more  than  the  appraisement,  and  if  any  is 
sold  for  less  than  the  appraisement  he  is  not  responsible  for 
the  loss,  if  the  sale  has  been  justly  made.  (Code  Civ.  Proc., 
sec.  1614.)  As  already  stated,  the  executrix  carried  on  the 
business  of  these  two  stores  for  some  five  months,  and  the  evi- 
dence shows  very  clearly  that  she  was,  in  many  respects,  lack- 
ing in  the  necessary  knowledge  of  the  business  to  conduct  it 
in  a  proper  business-like  manner,  and  failed  to  account  satis- 
factorily for  some  of  the  alleged  losses.  It  also  shows  that 
her  agent,  Ous  Qianelli,  brother  of  the  deceased,  in  the  man- 
agement of  one  of  the  stores  was  incompetent  or  unfit  to  carr^' 
on  the  business.  In  his  cross-examination  he  was  asked: 
"Q.  Would  you  consider  the  services  of  a  manager  who  run 
his  store  behind  some  seven  hundred  dollars  in  less  than  six 
months  a  proper  manager,  or  consider  his  services  worth  two 
hundred  dollars  [per  month]  if  he  didn't  discover  sooner 
than  six  months  that  he  was  running  his  store  behind  f — A.  I 
don't  know  about  that;  I  don't  know  anything  about  it.  .  .  . 
— Q.  But  you  rendered  an  account  to  the  executrix  showing 
a  loss,  did  you  not! — A.  I  could  not  say." 

Again  he  says,  in  speaking  of  some  of  the  accounts:  ''I 
have  not  turned  these  accounts  over  to  the  public  adminis- 
trator because  they  have  not  been  asked  for.  I  will  turn  them 
over  whenever  they  are  asked  for  or  demanded.  I  do  not 
know  exactly  how  many  of  these  outstanding  accounts  for 
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merchandise  sold  since  Mr.  Gianelli's  death  have  been  col- 
lected." 

The  judge  of  the  court  below,  with  the  witnesses  giving 
their  testimony  before  him,  and  observing  their  demeanor 
while  testifying,  is  better  able  to  give  proper  weight  and  credi- 
bility to  such  evidence  than  is  the  appellate  tribunal.  This 
fact  is  the  reason  of  the  rule  that  where  there  is  a  substantial 
conflict  in  the  evidence  the  finding  or  judgment  of  the  trial 
court  wiU  not  be  disturbed.  (Mahan  v.  Wood,  105  Cal.  12 ; 
Adams  v.  Burbank,  103  Cal.  646;  Moore  v.  Douglas,  132  Cal. 
399.) 

The  judgment  appealed  from,  settling  the  account,  is  af- 
firmed. 

Shaw,  J.,  concurred. 

Angellotti,  J.,  concurred  in  the  judgment 


[Oim.  No.  1173.    Department  Two. — ^Jannaiy  31,  1905.] 

THE  PEOPLE,  Respondent,  v.  ALBERT  MODINA,  Ap- 
pellant. 

CwinNAL  Law — Robbery — Insteuctions — Applicabilitt  to  Evidence. 
— Upon  a  trial  for  robbery,  where  the  evidence  shows  that  it  was 
committed  hy  means  of  force  without  anj  element  of  tear,  it  was 
not  necessary  or  proper  to  instruct  the  jury  upon  the  subject  of 
fear  as  defined  by  section  212  of  the  Penal  Code. 

Id. — ^Xnstbuction  as  to  Lessee  Crime — Duty  or  Defendant. — If  the 
defendant  wishes  an  instruction  as  to  the  right  of  the  jury  to  find 
him  guilty,  if  the  evidence  warrants,  of  any  lesser  crime  included 
within  the  greater  one  of  which  he  is  charged,  it  is  his  duty  to 
ask  it;  and  if  he  fails  to  do  so,  he  cannot  complain  that  it  was  not 
given. 

Id. — ^Misconduct — Abeupt  Bemabk  of  Teial  Judge — Courtesy. — It 
was  not  misconduct  for  the  trial  judge  abruptly  to  make  remarks 
calling  the  attention  of  counsel  for  the  defendant  solely  to  the 
fact  disclosed  by  the  record  that  many  unnecessary  repetitions  of 
questions  and  irrelevant  inquiries  had  been  made  on  the  cross-exami- 
nation of  the  prosecuting  witness,  if  it  does  not  appear  that 
the  cause  of  the  defendant  was  prejudiced  by  such  remarks.  In 
such   case  the  proper  courtesy  whieh  shaU  be   exercised   between 
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eourt  and  counsel  must  be  left  to  the  judge's  own  sense  of  pro- 
priety. 
Id. — Points  not  Urged  in  Brief — Oral  Argument. — The  practice  of 
.  making  points  in  oral  arguments  of  criminal  cases  not  urged  in  the 
appellants '  briefs,  is  not  to  be  approved,  especially  where  no  reason 
appears  or  is  given  why  they  were  not  made  there;  and,  in  such 
case,  the  neglect  to  make  the  point  originally  would  be  sufficient 
treason  for  declining  to  consider  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial.  B. 
N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  Marion  Brooks,  and  E.  H.  Bentley,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy  At- 
torney-General, for  Respondent. 

LORIQAN,  J. — Defendant  was  convicted  of  robbery,  and 
this  appeal  is  from  the, judgment  and  the  order  denying  his 
motion  for  a  new  trial. 

The  information  charged  the  crime  of  robbery  by  means  of 
force  and  fear.  As  defined  by  the  Penal  Code  (sec.  211), 
robbery  is  the  **  felonious  taking  of  personal  property  in  the 
possession  of  another,  from  his  person  or  immediate  presence 
and  against  his  will,  accomplished  by  means  of  force  or  fear.'' 
And  section  212,  following,  specifies  what  may  constitute  fear 
as  an  element  in  robbery.  The  court  instructed  the  jury  rela- 
tive to  what  constitutes  robbery,  by  reading  to  them  section 
211.  It  is  insisted  by  appellant  that  the  court  should  have 
also  read  them  section  212,  defining  fear,  and  the  failure  to 
do  so  is  assigned  as  error. 

The  court,  however,  should  only  give  such  instructions  as 
are  applicable  to  the  evidence  in  a  case.  The  evidence  in  the 
case  at  bar  shows  that  the  robbery  charged  was  committed  by 
means  of  force.  There  was  no  evidence  in  any  way  tending 
to  show  that  the  prosecuting  witness  had  been  compelled  to 
part  with  his  money  through  fear.  As  no  element  of  fear 
entered  into  the  perpetration  of  the  crime,  there  was  no  neces- 
sity or  propriety  in  the  court  instructing  the  jury  on  that 
subject 
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It  is  Dext  insisted  that  the  court  should  have  instructed  the 
jury  that,  under  the  information,  the  defendant  might  be 
convicted  of  petty  larceny. 

It  is  too  well  settled,  however,  by  the  decisions  of  this  court 
to  be  open  to  further  discussion,  that  if  a  defendant  wishes 
an  instruction  to  be  given  to  the  jury  of  their  right  to  find 
him  guilty,  if  the  evidence  warrants,  of  any  lesser  crime  in- 
cluded in  the  greater  one  with  which  he  is  charged,  it  is  his 
duty  to  ask  it.  If  he  fails  to  do  so  he  cannot  complain  that  it 
was  not  given.  {People  v.  Wilson,  135  Cal.  334;  People  v. 
Bailey,  142  Cal.  435,  and  a  long  line  of  decisions  referred  to 
in  both  those  cases.) 

These  points  are  the  only  ones  made  in  the  brief  of  counsel 
for  the  appellant. 

Upon  the  oral  argument,  however,  it  was  claimed  that  a 
new  trial  should  be  awarded  on  account  of  misconduct  upon 
the  part  of  the  court  occurring  during  the  trial.  This  alleged 
misconduct  consisted  of  remarks  of  the  court  addressed  to 
counsel  for  appellant  during  his  cross-examination  of  the 
prosecuting  witness,  and  it  is  claimed  that  these  remarks  cre- 
ated a  prejudice  with  the  jury  against  counsel,  and  therefore 
against  the  defendant,  whom  he  represented. 

This  point  was  not  made  in  appellant's  brief,  and  the  prac- 
tice of  making  points  in  criminal  cases  upon  oral  argument 
which  were  not  made  in  the  appellants'  briefs  is  not  to  be 
approved,  especially  when  no  reason  appears,  or  is  given,  why 
they  were  not  made  there.  Unless  there  is  some  reasonable 
excuse  for  it,  it  is  unfair  to  counsel  on  the  other  side  to  per- 
mit them  to  be  made  or  considered.  Counsel  appear  in  court 
prepared  to  argue  such  points  as  in  the  appellant's  brief  it 
is  indicated  he  relies  on,  and  when  new  points  are  raised  on 
oral  argument  it  usually  necessitates  the  granting  of  leave  to 
respondent  to  file  a  brief  in  reply,  thus  creating  unnecessary 
delay  in  the  final  submission  of  a  cause.  In  this  case  this 
neglect  to  make  the  point  originally  would  be  sufficient  reason 
for  our  declining  to  now  consider  it,  as  it  is  also  some  indica- 
tion that  counsel  did  not  think  it  of  sufficient  merit  then  to 
present  it.  Examining  it,  however,  we  do  not  think  it  dis- 
closes any  ground  for  a  reversal.  The  remarks  of  the  court 
were  addressed  to  counsel  with  reference  to  what  the  court 
deemed  an  unnecessary  repetition  by  him  of  questions  pro- 
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pounded  to  the  prosecuting  witness,  and  the  asking  of  other 
questions  which  had  no  bearing  or  relevancy  in  the  case,  and 
which  all  served  only  to  waste  time.  While  counsel  seems  to 
have  been  perfectly  courteous  to  the  court,  the  record  dis- 
closes that  many  unnecessary  repetitions  of  questions  and 
irrelevant  inquiries  were  made,  which  warranted  the  court  in 
warning  counsel  to  cease  making  them.  The  language  of  the 
court  was  quite  emphatic  and  abrupt,  but  it  was  addressed 
solely  to  that  point.  Attention  might  have  been  called  to  this 
impropriety  of  counsel  in  wasting  the  time  of  the  court  in  a 
more  urbane  manner  and  in  more  courteous  language.  But 
the  proper  courtesy  which  shall  be  exercised  between  court 
and  counsel  must,  of  course,  be  left  to  the  judge's  own  sense 
of  propriety,  and  we  are  only  concerned  with  its  exercise  in 
any  given  case,  to  the  extent  of  considering  how  far  the  want 
of  it  affected  the  jury,  if  at  all,  to  the  prejudice  of  the  de- 
fendant, and  from  a  consideration  of  the  entire  case  we  do  not 
perceive  that  the  cause  of  defendant  was  prejudiced  by  the 
remarks  of  the  court. 

The  judgment  and  the  order  denjdng  the  motion  for  a  new 
trial  are  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[Crim.  Nb.  1174.    Department  Two. — January  81,  1905.] 

THE  PEOPLE,  Appellant,  v.  LAURA  HILL,  Respondent 
CuMiNAL  Law — ^Bribery — Acquittal — Advice  to  Jury  —  Jeopabdy — 
Appeal  by  People — Aftibmange. — ^Upon  a  charge  of  bribery  where 
a  trial  was  had,  and  at  the  close  of  the  evidence  the  court  advised 
and  directed  the  jury  to  acquit  for  want  of  sufficient  evidence  to 
warrant  a  conviction,  whereupon  the  jury  rendered  a  verdict  of  not 
guilty,  jeopardy  has  attached,  and  there  cannot  be  another  trial 
for  the  same  offense;  and  upon  appeal  by  the  people  from  the  order 
of  the  court  advising  and  directing  the  jury  to  acquit,  the  order 
win  be  affirmed,  without  reference  to  the  merits  of  the  questions 
discussed  by  the  appellant. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  advising  and  directing  the  jury  to  acquit  the 
defendant    B.  N.  Smith,  Judge. 

CXLVL    Gbl.— 10 
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The  facts  are  stated  in  the  opinion  of  the  court. 

U.  S.  Webb,  Attorney-General,  J.  D.  Fredericks,  District 
Attorney,  and  C.  C.  Comas,  Deputy  District;  Attorney,  for 
Appellant. 

Emmet  H.  Wilson,  and  Yoakum  &  Spencer,  for  Respondent. 

McFARLAND,  J. — ^Defendant  was  charged  in  the  informa- 
tion with  a  felony, — to  wit,  an  attempt  to  bribe  a  witness, 
contrary  to  the  provisions  of  section  137  of  the  Penal  Code. 
The  defendant  pleaded  not  guilty;  a  trial  was  had  on  the 
issue;  evidence  was  introduced  by  both  parties,  and  after  it 
was  all  in  and  the  parties  had  rested,  the  court  advised  and 
directed  the  jury  to  find  for  defendant  upon  the  ground  that 
the  evidence  was  not  sufficient  to  warrant  a  conviction.  There- 
upon the  jury  rendered  a  verdict  of  not  guilty.  The  people 
appeal  from  the  order  advising  and  directing  the  jury  to 
acquit. 

The  respondent  was  tried  on  a  valid  information,  in  a  court 
of  competent  jurisdiction,  and  was  acquitted  by  the  verdict 
of  the  jury.  ** Jeopardy"  therefore  attached,  and  respondent 
cannot  again  be  tried  for  the  said  alleged  crime.  Under  these 
circumstances,  and  as  held  in  prior  decisions  of  this  court,  it 
would  be  a  vain  thing  to  consider  the  general  questions  dis- 
cussed by  appellant.  (People  v.  Tlorn,  70  Cal.  17;  People 
V.  Roberts,  lU  Cal.  67;  People  v.  TerHll,  132  Cal.  497.)  In 
the  cases  just  cited  tho  orders  appealed  from  were  affirmed, 
and  we  will  follow  that  course  here. 

The  order  appealed  from  is  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred 
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[8a<5.  No.  1095.    Department  One. — February  1,  1905.] 

CENTRAL  EUREKA  MINING  COMPANY,  RespoDdent,  v. 
EAST  CENTRAL  EUREKA  MINING  COMPANY  et 
al.,  Defendants;  JAMES  TOMAN  and  ELIZA  A.  TO- 
MAN, Appellants. 

Mines— Location  op  Quastz  Claim  Prior  to  May  10, 1872— End-Lines 
NOT  Parallel — Extralateral  Rights.— Although  in  cases  of  loca- 
tion of  quartz  claims  made  after  May  10,  1872,  the  end-lines  of  the 
location  must  be  parallel  in  order  to  secure  eztralateral  rights, 
jet,  by  the  terms  of  the  act  of  May  10,  1872,  in  preserving  rights 
previously  acquired,  in  cases  of  location  made  prior  to  that  act, 
extralateral  rights  are  preserved  though  the  end-lines  of  the  location 
are  not  parallel. 

Id. — Prior  Application  for  Patent — Payment  and  Issuance  under 
Act  of  1872  —  Recital  —  Extralateral  Rights  not  Waived. — 
Where  a  patent  was  applied  for  under  the  act  of  July  26,  1866, 
as  amended  July  9,  1870,  for  quartz  claims  located  prior  to  those 
acts,  the  fact  that  payment  was  made  and  the  patent  obtained 
under  the  act  of  May  10,  1872,  does  not  show  a  waiver  of  eztra- 
lateral rights  on  the  original  vein  located  because  the  end-lines 
were  not  parallel,  where  the  patent  recites  that  it  was  made  in 
pursuance  of  each  of  said  acts,  and  upon  an  application  pending 
when  the  act  of  1872  was  passed. 

Id. — Quitclaim  Deed  to  Agricultural  Patentees — Prior  Mining  Pat- 
ent— ^DiP  OF  Quartz  Vein  not  Conveyed. — A  quitclaim  deed  by 
the  owner  of  a  patented  quartz  mine  to  the  owner  under  subse- 
quent agricultural  patents,  of  a  portion  of  certain  sections  of  agri- 
cultural land  described  as  lying  east  of  the  ''patented  mining 
ground  known  as  the  Summit  Quartz  Mine,"  etc.,  conveyed  no  in- 
terest in  the  dip  of  the  patented  quartz  vein  beneath  the  agricultural 
surface,  which  had  been  severed  therefrom  by  the  prior  mining 
patent,  and  the  severance  of  which  had  been  recognized  by  corre- 
sponding limitations  in  the  agricultural  patents.  The  dip  of  the 
vein  was  as  much  a  part  of  the  patented  quartz  mine  as  the  land 
within  the  surface  lines  of  the  location. 

iDw — ^Action  to  Quiet  Title — ^Evidencb — Quitclaim  Deed  Excluded. 
— In  an  action  by  the  mine  owners  to  quiet  title  to  the  quartz 
mine  as  against  the  owners  of  the  agricultural  land  who  were  min- 
ing on  the  dip  of  the  vein,  beneath  the  surface  of  their  lands, 
the  quitclaim  deed  to  them  from  the  plaintiff  was  properly  excluded 
from  evidence,  where  it  appeared  from  the  surrounding  circum- 
stances accompanying  its  execution  that  there  was  do  inteatiou 
to  convey  any  part  of  the  quartz  mine,  and  it  did  not  purport 
to  eosivey  any  part  of  the  vein  having  its  apex  within  the  surface 
lines  of  the  claim. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Ama- 
dor County  and  from  an  order  denying  a  new  trial.  B.  C. 
Bust,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Campbell,  Metson  &  Campbell,  and  Ghdpin  &  Bolton,  for 
Appellants. 

The  quitclaim  deed  of  December  31,  1898,  conveyed  all 
minerals  beneath  the  surface  of  the  land  granted  which  were 
not  expressly  reserved.  (2  Blackstone's  Commentaries,  19; 
Civ.  Code,  sec.  659 ;  Moore  v.  Smaw,  17  Cal.  199, 224  ;*  MoeUe 
V.  Sherwood,  148  TJ.  S.  21-29;  Carpentier  v.  WUlianison,  25 
Cal.  154;  Chraffy.  Middleion,  43  Cal.  341.)  The  end-lines  not 
being  parallel,  the  patent  under  the  act  of  1872  conveyed  no 
extralateral  rights.  (Iron  Silver  M,  Co.  v.  Elgin  M.  and 
S.  Co.,  118  U.  S.  196 ;  Del  Monte  M.  and  M.  Co.  v.  Last  Chance 
M.  Co,,  171  U.  S.  66.)  By  accepting  a  patent  under  the  act 
of  1872  the  patentee  waived  all  rights  in  conflict  therewith. 
(New  Dunderherg  M.  Co.  v.  Old,  79  Fed.  598;  Walrath  v. 
Champion  M.  Co.,  171  U.  S.  293 ;  Lakin  v.  Dolly,  53  Fed.  337; 
Lakin  v.  Roberts,  54  Fed.  461;  154  U.  S.  507.) 

Carter  &  Bicketts,  Amid  Curiae,  also  for  Appellants. 

The  quitclaim  deed  was  a  grant,  and  is  to  be  interpreted  ia 
favor  of  the  grantee,  and  subject  to  the  rules  for  the  interpre- 
tation of  contracts.  (Civ.  Code,  sees.  1053,  1066,  1069,  1636, 
1638,  1641,  1643,  1644,  1647,  1649,  1652,  1654;  Code  Civ. 
Proc,  sees.  1858,  1860,  1864.)  It  passed  all  the  grantor's 
rights  not  expressly  reserved  by  the  terms  of  the  instrument. 
(20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  768 ;  Oraff  v.  Mid- 
dleton,  43  Cal.  343,  344,  and  cases  in  which  it  has  been  ap- 
proved and  followed;  Frey  v.  Clifford,  44  Cal.  343;  Rego  v. 
Van  Pelt,  65  Cal.  256;  Nidever  v.  Ayers,  83  Cal.  42;  Spauld- 
ingy.  Bradley,  79  Cal.  456;  Taylor  v.  Opperman,  79  Cal.  470; 
Davidson  v.  Coon,  125  Ind.  503 ;  Smith  v.  McClain,  146  Ind. 
84;  Schott  V.  Dosh,  49  Neb.  193;*  Wilhelm  v.  WUken,  149 
N.  Y.  452 ;«  Cutter  v.  James,  64  Wis.  178.*) 
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Olney  ft  Olney,  and  Curtis  H.  Lindley,  for  Respondent. 

The  patented  title  related  back  to  the  original  locations  in 
1863  and  1865,  when  the  location  of  the  vein  was  the  principal 
thing  and  the  surface  location  the  incident,  which  was  recog- 
nized by  the  act  of  July  26,  1866,  under  which  the  applica- 
tion for  a  patent  was  made.  {Jennison  v.  Kirk,  98  U.  S.  453 ; 
456 ;  Broder  v.  Natoma  Water  Co.,  101  U.  S.  274 ,  276 ;  Cham- 
bers ▼.  Harrington,  111  U.  S.  350,  352 ;  Northern  Pac.  R.  R. 
Co.  V.  Sanders,  166  U.  S.  634;  Del  Monte  M.  and  M.  Co.  v. 
Lasi  Chance  M.  Co,,  171  II.  S.  55,  64 ;  Johnson  v.  Parks,  10 
Cal.  447,  449 ;  Eclipse  O.  and  8.  M.  Co,  v.  Spring,  59  Cal.  304, 
305;  Patterson  v.  Hitchcock,  3  Colo.  533,  534;  Wolfley  v.  Le- 
banon  M.  Co,,  4  Colo.  112,  116;  Walrath  v.  Champion  M, 
Co.,  63  Fed.  552,  556;  171  U.  S.  293;  Eureka  Case,  4:  Saw. 
302,  323.)  Parallelism  of  end-lines  was  not  required  under 
the  act  of  1866,  though  extralateral  rights  were  expressly 
given.  (Argonaut  M,  Co,  v.  Kennedy  M.  Co.,  131  Cal.  15, 
25;*  Richmond  M,  Co,  v.  Eureka  M,  Co.,  4  Saw.  302,  319; 
103  U.  S.  839,  847 ;  Iron  Silver  U,  Co.  v.  Elgin  M.  and  S.  Co., 
118  U.  S.  196,  208 ;  Consolidated  Wyoming  M,  Co.  v.  Cham- 
pion  M,  Co.,  63  Fed.  540,  542 ;  Carson  City  O.  and  S.  M,  Co. 
V.  North  Star  U,  Co.,  73  Fed.  597,  599;  83  Fed.  658,  669.) 
Bights  previously  acquired  were  not  impaired  by  the  act  of 
1872,  but  were  expressly  reserved,  and  additional  rights 
granted.  (Act  of  1872,  sees.  9,  12,  16 ;  Eureka  Case,  4  Saw. 
823;  EcUpse  O,  and  S,  M.  Co,  v.  Spring,  59  Cal.  304,  307; 
Carson  City  O,  and  S,  M,  Co,  v.  North  Star  M.  Co.,  73  Fed. 
597,  599.)  The  quitclaim  deed  as  worded  was  not  effective  to 
pass  any  part  of  the  quartz  mine,  or  of  the  vein  appertain- 
ing thereto,  which  was  an  integral  part  of  the  mine,  by  which 
the  original  land  quitclaimed  was  bounded.  The  rights  of 
quartz  claimants  have  compelled  a  departure  from  common- 
law  rules  as  to  cujus  solum.  (Bullion  M.  Co.  v.  Croesus  etc. 
M.  Co.,  2  Nev.  168 ;«  Act  of  July  2, 1866 ;  Act  of  May  11, 1872 ; 
Doe  V.  Waterloo  Uin.  Co.,  54  Fed.  938,  945 ;  Eureka  Case,  4 
Saw.  302;  103  II.  S.  839;  Boston  and  M,  Con.  C.  and  S.  Co. 
V.  Montai%a  Ore  Purchasing  Co.,  89  Fed.  529,  550;  Tyler  Min. 
Co.  V.  Last  Chance  M.  Co.,  90  Fed.  15,  25.) 

ANGELLOTTI,  J.— Defendants  Toman  appeal  from  a 
judgment  quieting  plaintiff's  title  to  certain  mining  prop- 
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erty  and  from  an  order  denying  their  motion  for  a  new  trial. 
The  plaintiff  is  the  owner  of  the  Summit  Quartz  Mine,  situ- 
ated in  Amador  County,  and  the  controversy  here  is  as  to 
BO  much  of  the  vein  of  ore  having  its  apex  within  the  surface 
lines  of  plaintiff's  location  as  lies  within  vertical  planes  drawn 
through  the  end-lines  of  such  location  and  those  lines  produced 
in  their  own  direction,  and  underneath  the  surface  of  de- 
fendant's land.  This  vein  at  the  apex  traverses  plaintiff's  lo- 
cation, crossing  both  the  southern  and  northern  end-lines.  In 
its  downward  course  the  vein  descends  into  the  earth  at  an 
angle  approximately  of  sixty-five  degrees  eastwardly,  and 
on  such  downward  course  passes  outside  of  a  plane  drawn 
down  vertically  through  the  east  side-line  of  plaintiff's  sur- 
face location,  and  enters  the  adjoining  land  of  defendants 
at  a  depth  of  1,094  feet  from  the  collar  of  plaintiff's  shaft, 
and  extends  for  a  considerable  distance  therein.  Plaintiff  has 
already  sunk  its  shaft  to  a  depth  of  about  two  thousand  feet, 
and  was  at  the  time  of  the  commencement  of  this  action 
engaged  in  removing  the  ore  and  mineral-bearing  rock  from 
said  vein,  at  suQh  depth  of  about  two  thousand  feet. 

The  end-lines  of  plaintiff's  claim  are  not  parallel,  but  con- 
verge in  the  direction  of  the  dip  of  the  vein. 

Plaintiff's  title  to  the  Summit  Quartz  Mine  is  derived  from 
Hall  McAllister,  the  patentee  from  the  United  States.  The 
patent  was  issued  November  25,  1873,  and  the  final  entry  and 
payment  were  made  on  October  11,  1872,  several  months  after 
the  passage  of  the  act  of  Congress  of  May  10,  1872,  relative 
to  the  promotion  of  the  development  of  the  mining  resources 
of  the  United  States. 

The  application  for  the  patent,  based  upon  two  locations 
made  in  the  years  1863  and  1865,  respectively,  was  filed  on 
February  7,  1871,  while  the  act  of  July  26,  1866,  commonly 
known  as  the  "Lode  and  Water  Law,"  was  in  force,  and  was 
pending  on  May  10,  1872,  awaiting  the  approval  of  the  sur- 
veyor-general of  the  survey  which  had  already  been  made 
and  submitted  for  approval.  The  patent  subsequently  issued 
upon  said  application  purported  to  grant  to  the  patentee  the 
mining  premises  described  therein,  with  the  exclusive  right 
of  possession  and  enjoyment  of  1165  56/100  linear  feet  of 
said  vein  (the  length  thereof  on  the  apex  between  plaintiff's 
end-lines)  throughout  its  entire  depth,  although  it  might  enter 
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the  land  adjoining,  provided  that  the  right  of  possession  there- 
by granted  to  any  portion  of  the  vein  outside  of  the  vertical 
side-lines  of  the  survey  should  be  confined  to  such  por- 
tions thereof  as  lay  between  vertical  planes  drawn  downward 
through  the  end-lines  of  said  survey  at  the  surface,  so  con- 
tinued in  their  own  direction  that  such  vertical  planes  will 
intersect  such  exterior  parts  of  such  vein.  The  patent  recites 
that  the  proceedings  were  had  in  pursuance  of  the  act  of 
July  26,  1866,  the  act  amendatory  thereof,  approved  July  9, 
1870,  and  the  act  of  May  10,  1872,  and  that  the  patent  is 
issued  in  conformity  with  said  acts. 

The  defendants  own  the  adjoining  land,  known  as  the 
Toman  Ranch,  their  title  being  derived  through  mesne  con- 
veyances from  patents  issued  under  the  laws  of  the  Unrted 
States  providing  for  the  sale  and  disposition  of  agricultural 
lands,  which  patents  were  junior  in  point  of  time  to  the  patent 
for  the  Summit  Quartz  Mine,  and  contained  a  reservation 
giving  the  right  to  the  proprietor  **of  a  vein  or  ledge  to  extract 
and  remove  his  ore  therefrom  should  the  same  be  found  to 
penetrate  or  intersect  the  premises  hereby  granted." 

It  will  be  seen  from  the  foregoing  that  the  mining  patent 
purported  upon  its  face  to  grant  to  plaintiff's  predecessor  all 
that  portion  of  the  vein  of  ore  which  is  here  in  controversy. 

Defendants  contend,  however,  that  notwithstanding  the  at- 
tempted conveyance  in  terms  of  the  property  in  dispute,  the 
patent  failed  to  convey  any  extralateral  rights,  by  reason  of 
the  fact  that  the  end-lines  of  plaintiff's  claim,  as  located, 
surveyed,  and  granted,  were  not  parallel,  as  required  by  the 
act  of  May  10,  1872. 

It  appears  to  be  recognized  by  the  authorities  that  compli- 
ance with  the  requirements  of  the  act  of  May  10,  1872,  that 
the  end-lines  shall  be  parallel,  is  essential  to  the  existence  of 
any  right  in  the  locator  or  patentee  to  follow  his  vein  outside 
of  the  vertical  planes  down  through  the  side-lines,  in  all  cases 
where  the  location  was  made  under  such  act.  {Iron  8.  M.  Co. 
V.  Elgin  M.  and  8.  Co.,  118  U.  S.  196 ;  Del  Monte  M.  and  M. 
Co.  V.  Last  Chance  M.  and  M.  Co.,  171  U.  S.  55;  Argona/ut 
M.  Co.  V.  Kennedy  M.  and  M.  Co.,  131  Cal.  15,  25.i) 

Plaintiff  urges  that,  as  the  only  object  of  such  requirement 
was  to  prevent  the  locator  in  following  his  vein  downward 


18S  A».StBep.  sir. 


152        Cent.  Eureka  Co.  v,  E.  Cent.  Eureka  Co.    [146  Cal. 

from  acquiring  a  greater  length  underneath  the  surface  than 
he  had  apex  at  the  surface,  a  grant  of  extralateral  rights  with- 
in converging  end-line  planes,  as  in  this  case,  would  be  within 
the  spirit  and  intent  of  the  act  of  1872,  and  therefore  valid. 
This  yiew  is  opposed  to  statements  made  in  the  opinions  in 
the  cases  last  cited,  which  appear  to  incline  to  the  conclusion 
that  extralateral  rights  are  granted  under  the  act  of  1872 
only  when  the  end-lines  are  parallel.  However,  it  is  unneces- 
sary to  definitely  decide  this  point  in  this  case,  for  we  are 
satisfied  that,  as  the  locations  upon  which  the  patent  was 
based  were  made  prior  to  May  10,  1872,  the  requirement  as 
to  parallelism  of  end-lines  was  not  applicable  thereto.  It 
was  not  until  the  passage  of  the  act  of  1872  that  there  wa»  any 
such  requirement,  and  it  is  not  disputed  that  had  the  paten  1 
issued  prior  to  the  passage  of  such  act,  it  would  have  conveyed 
the  extralateral  right  between  the  converging  end-planes. 
While  the  act  of  May  10,  1872,  repealed  the  previous  statutes 
regarding  the  location  and  patenting  of  mining  claims  of  the 
character  here  involved,  the  framers  thereof  were  very  careful 
to  manifest  their  intention  that  existing  rights  should  not  be 
affected  by  such  repeal.  By  section  2322  of  the  Revised 
Statutes  (one  of  the  sections  of  said  act),  it  was  declared  that 
"The  locators  of  all  mining  locations  heretofore  made,  .  ',  . 
so  long  as  they  comply  with  the  laws  of  the  United  States, 
and  with  state,  territorial,  and  local  regulations  not  in  conflict 
therewith,  shall  have  the  exclusive  right  of  possession  and 
enjoyment  of  all  the  surface  included  within  the  lines  of 
their  locations,  and  of  all  veins,  lodes,  and  ledges  throughout 
their  entire  depth,  the  top  or  apex  of  which  lies  inside  of  such 
surface  lines  extended  downward  vertically,  although  such 
veins,  lodes,  or  ledges  may  so  far  depart  from  a  perpendicular 
in  their  course  downward  as  to  extend  outside  the  vertical 
side-lines  of  such  surface  locations,"  provided  that  their  right 
of  possession  to  such  outside  parts  of  such  veins  shall  be  con- 
fined between  vertical  planes  drawn  downward  through  the 
end-lines  of  their  locations,  continued  in  their  own  direction. 
It  was  further  expressly  provided  in  the  act  that  **Such  repeal 
shall  not  affect  existing  rights.  Applications  for  patents  for 
mining  claims  now  pending  may  be  prosecuted  to  a  final 
decision  in  the  general  land  office,  but  in  such  cases,  whete 
adverse  rights  are  not  affected  thereby,  patents  may  issue 
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in  pnrsnance  of  the  provisions  of  this  act,"  and  further,  **Nor 
shdl  this  aet  affect  any  right  acquired  under  said  act"  (the 
act  of  1866),  and  still  further,  "Provided  that  nothing  con- 
tained in  this  act  shall  be  construed  to  impair  in  any  way 
rights  or  interests  in  mining  property  acquired  under  exist- 
ing laws."  In  the  face  of  such  provisions,  it  cannot  be  held 
that  it  was  the  intention  of  Congress  to  deprive  a  previous 
locator  by  any  new  requirement  of  any  existing  right,  unless 
such  intention  is  very  clearly  manifested.  So  far  as  the  par- 
ticular requirement  as  to  parallelism  of  end-lines  is  concerned, 
it  would  appear  to  be  wdl  settled  that  it  has  no  application 
to  locations  made  prior  to  the  act  of  May  10, 1872.  The  objec 
tion  of  want  of  parallelism  in  end-lines,  where  the  patent  was 
issued  subsequent  to  the  passage  of  said  act,  based  upon  loca- 
tions made  prior  thereto,  has  been  several  times  dis[>osed  of 
by  the  simple  statement  that  when  the  locations  were  made 
there  was  no  law  requiring  such  parallelism.  (See  Carswx 
City  0,  and  S.  M.  Co,  v.  North  Star  M.  Co.,  73  Fed.  597, 599 ; 
83  Fed.  658,  669.)  In  Iron  8,  M.  Co,  v.  Elgin  M.  and  8,  Co., 
118  U.  S.  196,  208,  the  supreme  court  of  the  United  States 
said,  in  effect,  that  a  locator  under  the  act  of  1866  has  in  such 
a  case  extralateral  right,  notwithstanding  the  lack  of  parallel- 
ism The  question  was  fully  considered  and  definitely  decided 
by  this  court  in  favor  of  such  right  in  Argonaut  Min.  Co.  v. 
Kennedy  M.  and  M.  Co.,  131  Cal.  15.  It  was  said  therein  that 
it  would  have  been  competent  for  Congress  in  the  law  of  1872 
to  have  required  parties  who  had  equitable  rights  to  patents 
to  have  made  their  end-lines  parallel  before  a  patent  issued, 
on  pain  of  losing  all  extralateral  rights,  but  there  were  no 
such  provisions  in  the  act  of  1872,  and  that  the  rights  of  loca- 
tors under  former  laws  were  by  said  act  expressly  confirmed 
to  them.  The  extralateral  right  was  in  that  case  confirmed, 
although  the  end-lines  diverged,  it  being  held  that  it  could  be 
determined  as  matter  of  law  from  the  patent  what  portion  of 
the  vein  between  those  lines,  not  exceeding  at  any  depth  the 
stated  number  of  linear  feet  at  the  apex,  was  conveyed.  Where 
the  end-lines  converge,  as  in  this  case,  there  can,  of  course, 
be  no  question  as  to  the  definiteness  of  the  description  of  the 
extralateral  right  conveyed.  By  reason  of  such  converging, 
the  patentee  is  confined,  within  well-defined  boundaries,  to 
less  on  the  dip  below  the  surface  than  he  had  upon  the  surface. 
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It  is  sought  to  distinguish  this  case  from  the  Argonaut  ease 
and  other  cases  relied  on  by  plaintiflP,  by  showing  that  in  all 
these  cases  the  applicant  for  a  patent  had  made  his  application 
and  paid  his  money  thereon,  prior  to  the  passage  of  the  ad^ 
of  May  10,  1872,  and  thereby  had  acquired  an  equity  suscep- 
tible of  enforcement  against  the  government,  while  in  the 
cas»  at  bar,  although  the  locations  and  application  for  a  patent 
had  been  made  prior  to  May  10,  1872,  the  payment  was  no*, 
made  or  the  survey  finally  approved  by  the  surveyor-genera! 
until  after  that  date.  We  find  nothing  in  the  report  of  tho 
case  of  Carson  City  v.  North  Star  etc.  Co.,  73  Fed.  397,  599 
83  Fed.  658,  669,  showing  that  the  money  had  been  paid  prior 
to  May  10,  1872,  and,  so  far  as  appears  therein,  the  case  was 
an  exact  parallel  to  this  case. 

We  are,  however,  of  the  opinion  that  the  distinction  alleged 
is  not  at  all  material.  We  are  not  concerned  here  with  the 
question  as  to  how  far  a  locator  must  have  proceeded  with  his 
elfin  to  put  it  beyond  the  power  of  the  government  to  inter- 
fere with  him  in  the  enjoyment  of  the  same.  As  we  read  the 
act  of  1872,  it  seems  very  clear  that  it  was  the  intention  of 
Congress  to  preserve  to  the  prior  locator  everything  that  hi5 
location  would  have  given  him  had  the  act  of  1872  not  been 
enacted,  except  possibly  the  width  of  the  claim  on  the  surface. 
(See  Lakin  v.  Roberts,  54  Fed.  461.) 

We  have  already  referred  to  the  various  provisions  upon 
this  subject  contained  in  the  act  of  1872,  and  it  is  unnecessary 
to  here  restate  them. 

The  rights  sought  by  the  act  to  be  preserved  were  such 
rights  as  had  been  acquired  under  the  prior  nets,  by  the 
making  of  a  valid  location,  even  though  those  rights  were  not 
of  such  a  nature  that  the  government  might  not,  if  it  had  seen 
fit  so  to  do,  deprive  the  locator  thereof,  and  the  right  to 
obtain  a  patent  in  accordance  therewith,  under  the  provisionsf 
of  the  act  of  1872,  was  given  for  the  reason  that  the  previous 
laws  as  to  the  issuance  of  such  patents  were  repealed,  and 
there  was  no  other  law  under  which  a  patent  could  be  issued 
for  any  such  mining  claim.  It  was  left  to  the  land  depart- 
ment to  determine,  as  to  any  such  alleged  prior  location, 
what  the  rights  of  the  locator  were  under  the  previous 
acts,  and,  in  accordance  with  the  procedure  laid  down 
by  the  act  of  1872,  to  issue  a  patent  conveying  the  title  of 
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the  goyemment  so  far  as  might  be  necessary  to  effectuate 
saeh  rights. 

The  patentee  did  not  waive  or  renounce  any  extra  lateral 
right  by  the  acceptance  of  the  patent.  It  is  true  that  *Jie 
patent  did,  in  accordance  with  the  express  provisions  of  the 
act  of  1872,  purport  to  grant  in  addition  to  the  vein  or  lode 
originally  located  the  right  to  all  other  veins  or  lodes,  the 
top  or  apex  of  which  lay  inside  of  the  surface  lines  of  the 
location  extended  downward  vertically  to  their  entire  depth, 
although  in  their  course  downward  they  extended  outside  of 
the  vertical  side-lines.  It  might  perhaps  be  contended  with 
some  force  that  as  to  these  other  veins  and  lodes,  which  were 
not  embraced  within  the  original  location,  and  the  right  to 
which  was  for  the  first  time  given  by  the  act  of  1872,  the 
requirement  as  to  parallelism  of  end-lines  might  preclude 
any  eztralateral  right.  But  the  patent  in  terms  also  pur- 
ported to  grant  the  1165  56/100  linear  feet  of  the  original 
vein,  throughout  its  entire  depth,  between  the  end-lines  con- 
tinned  in  their  own  direction.  By  the  acceptance  of  such  a 
patent,  there  was  no  indication  of  any  intent  to  waive  or 
renounce  anv  right  to  follow  the  vein  between  the  end-lines 
given  by  the  original  location,  for  those  rights  were  expressly 
confirmed  thereby,  and  plaintiff  bases  its  claim  entirely  there- 
on. We  cannot  see  that  the  legal  effect  of  such  an  acceptance 
was  a  waiver  or  renouncing  of  any  such  right.  These  particu- 
lar rights  the  patentee  was  entitled  to,  even  though  his  end- 
lines  were  not  parallel,  and  the  fact  that  the  patent  purported 
to  also  grant  something  else  to  which  he  may  not  have  been 
entitled  cannot  affect  his  rights  as  to  the  original  vein,  T»hich 
are  also  confirmed  by  the  patent. 

It  is  true  that  the  patent  recites  on  its  face  that  it  is  issued 
in  pursuance  of  the  act  of  1872,  but  it  also  recites  that  it  is 
issued  in  pursuance  of  the  act  of  July  26,  1866,  and  the  act 
amendatory  thereof,  approved  July  9,  1870,  and,  in  conjunc- 
tion with  the  public  records  in  evidence,  shows  that  it  was 
issued  upon  locations  made  prior  to  May  10,  1872,  and  upon 
an  application  pending  at  that  date. 

The  decision  in  the  case  of  New  Dunderberg  M,  Co.  v.  Old, 
79  Fed.  598,  relied  upon  by  appellants,  does  not  sustain 
their  claim.  The  Dunderberg  owners  claimed  the  right  to 
follow  their  vein  on  its  course,  or  strike,  outside  of  and  beyond 
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their  patented  boundaries  and  into  a  prior  claim  (the  Frost- 
berg).  They  claimed  that  they  had  this  right  under  the 
act  of  1866,  but  they  had  so  located  their  claim  on  the 
surface  that  the  lode  crossed  both  side-lines  of  the  claim 
diagonally  on  its  strike,  and  passed  out  of  the  claim  more 
than  three  hundred  feet  before  it  entered  the  Prostberg  claim, 
and  had  accepted  a  patent  for  this  location.  This  patent  did 
not  purport  to  grant  the  extralateral  right  alleged,  and  could 
not  under  the  law  grant  it  upon  the  surface  location,  which 
had  to  be  made  under  either  act,  for  under  both  acts  the 
locator  was  confined,  in  following  the  strike  of  his  vein,  within 
the  surface  boundaries  he  had  himself  defined.  To  include 
the  extralateral  right  sought  in  that  case,  it  was  necessary 
for  the  Dunderberg  owners  to  go  beyond  their  location,  entry, 
and  patent,  and  claim  something  not  embraced  therein  at  alL 
It  was  in  regard  to  such  a  case  that  the  circuit  court  of 
appeals  said  that  the  claimant  was  bound  by  his  own  location, 
entry,  and  application,  and  a  patent  in  accordance  there- 
with, and  that  his  location  and  entry  for  a  patent  was  a  notice 
of  abandonment  of  everything  not  included  therein.  It  was 
said:  ''A  claimant  who  discovered  and  located  a  lode  mining 
claim  under  the  act  of  1866  renounces  and  abandons  all  rights 
and  privileges  to  follow  his  lode  on  its  course  beyond  the 
exterior  lines  of  his  patented  claim  when  he  located  it  upon 
the  surface  of  the  ground,  enters  it,  and  accepts  a  patent  for 
it  under  the  act  of  May  10,  1872."  Since  the  side-lines  of 
the  Dunderberg  claim  crossed  the  course  of  the  strike  of  the 
vein,  they  were  held  to  constitute  end-lines,  and  it  was  held 
that  under  the  express  terms  of  the  patent  the  owner  of 
the  claim  was  without  right  to  the  possession  of  the  lode 
outside  of  those  lines  after  he  obtained  his  patent.  Thia 
case  is  in  no  way  applicable  here. 

A  question  is  raised  as  to  the  effect  upon  plaintiff's  extra- 
lateral  right  of  a  quitclaim  deed  made  by  plaintiff  to  the 
defendants  Toman  on  December  31,  1898. 

By  this  deed  plaintiff  purported  to  remise,  release,  and  for- 
ever quitclaim  unto  the  Tomans  **  All  those  certain  lots,  pieces, 
or  parcels  of  land  situate,  lying,  and  being  in  the  said  county 
of  Amador,  state  of  California,  and  bounded  and  particularly 
described  as  follows,  to  wit:  First,  That  portion  of  sec- 
tions eight  (8)  and  seventeen  (17),  township  six  (6)  north. 
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range  elefven  (11)  east.  Mount  Diablo  base  and  meridian,  lying 
north  of  the  center  of  that  certain  wagon-road  extending 
between  the  towns  of  lone  and  Volcano  and  known  as  the 
lone  and  Volcano  wagon-road,  and  lying  east  of  that  certain 
patented  mining  ground  known  as  the  Summit  Quartz  Mine, 
and  also  east  of  that  certain  patented  mining  ground  known 
as  the  Amador  Consolidated  Mine."  The  second  parcel  de- 
scribed lay  to  the  west  of  the  Summit  Quartz  Mine,  and  is 
in  no  way  here  involved.  By  this  deed  the  plaintiff  further 
purported  to  remise  and  release  the  Tomans  from  all  claims, 
bonds,  and  contracts  made  by  the  Tomans  to  it  or  its  prcde- 
eessors,  and  specially  from  any  covenant  contained  in  an 
agreement  between  the  parties,  dated  October  23,  1897,  and 
duly  recorded. 

The  deed  recited  that  it  was  made  pursuant  to  a  resolution 
of  the  board  of  directors  adopted  December  31,  1898.  The 
making  of  the  deed  was  subsequently  ratified  by  two  thirds 
of  the  stockholders. 

The  objection  made  by  plaintiff  when  defendants  offered 
this  deed  in  evidence  was  sustained,  and  the  deed  excluded 
upon  the  ground,  as  stated  by  the  court,  that  it  did 
not  purport  to  convey  any  portion  of  the  mining  ground  of 
plaintiff. 

Admittedly  the  description  in  the  deed  does  include  the 
land  of  the  Tomans  adjoining  plaintiff's  claim,  through  which 
the  vein  in  controversy  has  its  dip.  Defendants,  relying  upon 
the  well-recognized  principle  that  a  conveyance  of  land,  in 
the  absence  of  express  reservation,  carries  not  only  the  sur- 
face of  the  earth  but  everything  under  it  and  over  it,  includ- 
ing the  minerals  therein  contained,  claim  that  the  effect 
of  this  deed  was  to  convey  to  defendants  the  portion  of  the 
vein  here  in  dispute.  As  the  plaintiff  was  at  the  date  of 
the  deed  the  owner  of  such  portion  of  said  vein,  such  must 
be  held  to  be  the  effect  of  the  quitclaim  deed  if  the  descrip- 
tion in  the  deed  includes  the  same. 

As  has  already  been  seen,  the  deed  purported  to  convey 
only  such  portions  of  the  sections  of  land  as  lay  east  of  ''that 
certain  patented  mining  ground  known  as  the  Summit  Quartz 
Mine  and  also  east  of  that  certain  patented  mining  ground 
known  as  the  Amador  Consolidated  Mine."  It  is  only  by 
tonstruing  this  language  as  referring  exclusively  to  the  lines 
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of  the  surface  location  that  defendants'  contention  that  this 
description  included  the  vein  can  be  upheld.  As  a  matter  of 
fact,  the  vein  under  the  Toman  surface  was,  so  far  as  it  lay 
between  the  converging  end-line  planes  of  plaintiff's  claim, 
as  much  a  part  of  the  Summit  Quartz  Mine,  and  of  the  pat- 
ented mining  ground  known  as  such  mine,  as  was  the  land 
within  the  surface  lines  of  plaintiff's  location.  {Tyler  Mm. 
Co,  V.  Last  Chance  M.  Co,,  90  Fed.  15,  21 ;  Empire  State  etc, 
Co,  V.  Bunker  HUl  etc.  Co,,  121  Fed.  973-977;  Davis  v.  Shep- 
herd, 31  Colo.  141.) 

It  had  been  by  the  United  States  government  severed  from 
the  Toman  land,  and  granted  to  plaintiff's  predecessor,  as 
an  integral  part  of  the  Sununit  Quarti  Mine,  and  the  agricul- 
tural patents  of  defendants'  predecessors  contained  a  cor- 
responding limitation  upon  the  estate  granted  to  them. 

Unquestionably,  it  would  have  been  conveyed  by  any  in- 
strument purporting  to  grant  the  Summit  quartz-mining 
claim,  or  the  Summit  quartz-mining  ground,  for  it  was  part 
and  parcel  thereof.  The  reasons  which  would  require  us  to 
hold  that  the  vein  was  conveyed  by  a  deed  purporting  to 
convey  the  Summit  Quartz  Mining  Claim  or  Mining  Gropud 
are  equally  applicable  to  a  deed  purporting  to  convey  only 
lands  lying  east  of  such  claim  or  ground,  and  forbid  the  con- 
clusion that  it  was  intended  to  convey  any  part  of  the  mining 
claim  or  ground  itself. 

A  very  different  case  would  be  presented  if  we  were  dealing 
with  a  deed  which  contained  a  description  of  a  parcel  of  land 
simply  by  metes  and  bounds,  or  a  deed  which  purported  to 
convey  all  lands  lying  east  of  a  certain  defined  surface  line. 
We  have  no  such  deed  here,  but  one  which  in  terms  limits 
its  operation  to  such  portiona  of  the  designated  sections  as 
lie  east  of  the  "mining  ground"  of  plaintiff.  Taking  intc 
consideration  simply  the  character  of  plaintiff's  property, 
we  are  of  the  opinion  that  the  deed  did  not  purport  to  conve}' 
any  portion  of  any  vein  that  had  its  apex  within  the  surface 
lines  of  plaintiff's  location,  so  far  as  it  lay  between  the  con- 
verging end-lines  of  plaintiff's  claim. 

When  we  examine  the  deed  in  the  light  of  the  circumstances 
surrounding  its  execution,  as  disclosed  by  the  evidence  intro 
duced  by  defendants,  it  is  apparent  that  there  was  no  inten- 
tion to  convey  any  part  of  the  mining  claim. 
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The  resolution  of  the  board  of  directors  of  plaintiff  au- 
thorizing the  execution  of  the  deed,  which  is  referred  to  in 
the  deed,  and  the  instrument  of  ratification  signed  by  the 
stockholders  of  plaintiff,  show  that  the  object  of  the  quitclaim 
deed  was  to  free  the  land  and  title  of  the  defendants  from 
the  effect  of  a  contract  made  on  October  23,  1897,  by  the 
Tomans  and  plaintiff,  whereby  the  Tomans  had  agreed  to 
sell  and  convey  to  plaintiff  their  lands  adjoining  plaintiff's 
claim.  It  appears  from  the  resolution  of  the  board  of  direc- 
tors that  the  Tomans  owning  the  agricultural  lands  lying 
i^ast  of  plaintiff's  claim,  had  agreed  to  sell  and  convey  to 
plaintiff,  the  owners  of  the  Summit  Quartz  Mine,  certain 
i-eal  property,  the  description  being  apparently  the  same  as 
that  in  the  quitclaim  deed,  and  that  it  had  been  mutually 
agreed  that  the  agreement  should  be  canceled,  the  plaintiff 
to  pay  the  Tomans  one  thousand  dollars  in  consideration  of 
iuich  cancellation,  and  the  president  and  secretary  were  au- 
i.horized  to  execute  on  behalf  of  the  corporation  "a  quitclaim 
Jeed  of  all  the  right,  title,  and  interest  of  the  corporation  in 
and  to  the  real  property  described  in  said  contract  of  sale, 
and  particularly  described  as  follows."  Then  follows  the 
description  contained  in  the  deed.  The  ratification  by  the 
stockholders  recites  the  execution  to  the  Tomans  of  '*a  quit- 
claim deed  conveying  all  their  right,  title,  and  interest  of 
said  corporation  in  and  to  the  property  described  in  said  con- 
tract/' and  ratifies  such  a  deed. 

It  is  very  clear  that  it  was  not  the  intention  of  either  direc- 
tors or  stockholders  to  remise  or  release  or  quitclaim  any 
interest  of  plaintiff  in  or  to  anything  that  was  not  covered 
by  the  agreement  of  sale  executed  by  the  Tomans.  The 
manifest  object  was  to  place  the  Tomans,  so  far  as  title  was 
concerned,  exactly  where  they  were  at  the  date  of  the  execu- 
tion of  the  agreement  of  sale.  Only  '*the  property  described 
in  said  contract''  was  to  be  quitclaimed.  The  only  property 
dt«cribed  in  said  contract  of  sale  was  property  adjoining 
plaintiff's  mining  claim.  No  part  of  such  mining  claim 
was  included  therein. 

We  are  therefore  of  the  opinion  that  there  was  no  error 
in  refusing  to  receive  the  deed  in  evidence  for  the  reason 
that,  quitclaiming  only  lands  lying  east  of  the  "mining 
ground  known  as  the  Summit  Quartz  Mine,*'  it  did  not  pur- 
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port  on  its  face  to  affect  any  portion  of  plaintiff's  mining 
claim,  and  there  is  nothing  in  the  surrounding  circumstances 
shown  by  the  evidence  introduced  by  defendants,  conceding 
that  the  language  of  the  deed  is  such  as  to  justify  considera- 
tion of  those  circumstances,  that  would  justify  such  a  con- 
struction of  the  deed  as  would  make  it  a  conveyance  of  any 
portion  of  plaintiff's  interest  in  its  mining  claim. 
The  judgment  and  order  are  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied 


[L.  A.  No.  1318.  Department  Two.— February  1,  1905.] 

JOHN  T.  JONES,  Appellant,  v.  CORA  S.  HODGES  et  al., 
Respondents. 

Action  to  Qthet  Titlb— Pbbscbiptivb  Titlb  of  Defendant — Adverse 
Possession — Payment  of  Taxes  by  Gbantob — Support  op  I^ind- 
INGS. — In  an  action  to  quiet  title,  where  the  defendant  relied  upon 
a  prescriptive  title  by  adverse  posseeaion  of  herself  and  her  grantor, 
who  entered  into  possession  under  an  invalid  tax-title,  where  there 
is  no  question  as  to  the  adverse  possession  of  the  defendant  and 
payment  of  taxes  by  her,  the  payment  of  taxes  by  her  grantor, 
during  the  years  of  such  grantor's  possession,  is  sufficiently  proved 
to  sustain  a  finding  for  the  defendant,  where  there  is  evidence 
as  to  the  payment  of  taxes  by  such  g^ntor,  who  then  claimed  the 
lot,  and  there  is  no  question  as  to  the  payment  of  taxes  for  those 
years,  or  that  they  were  paid  by  any  other  person  than  such  grantor. 

Ito. — Fence — Substantial  Inclobube — Question  of  Pact — Bbxaohss 
not  Destroying  Continuity. — The  question  whether  the  fence 
erected  and  maintained  by  defendant's  grantor  was  a  substantial 
indosure,  sufficient  to  turn  cattle,  was  a  question  of  fact  for  the 
trial  court  to  determine  from  the  evidence  in  the  case.  Where 
there  was  evidence  to  show  that  as  originally  constructed  it  would 
torn  stock  unless  they  would  run  into  it  in  madness,  and  the  only 
question  related  to  times  when  rails  were  temporarily  o£F  the  fence, 
Bueh  breaches  in  the  indosure^  if  repaired  within  a  reasonable  time, 
and  not  permitted  to  remain  for  a  sufficient  length  of  time  to  show 
a  want  of  intention  to  continue  the  exclusive  appropriation  indi- 
eatad  by  its  original  construction,  did  not  destroy  its  continuity. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  County  and  from  an  order  denying  a  new  trial  N.  P. 
Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  Lantz,  for  Appellant. 

The  burden  was  not  sustained  to  show  payment  of  any 
taxes  by  plaintiff's  grantor.  (Code  Civ.  Proc,  sec.  325; 
Baldwin  v.  Temple,  101  Cal.  396,  401;  Reynolds  v.  WMard, 
80  Cal.  605;  McOrath  v.  WaUace,  85  Cal.  629;  De  Frieze  v. 
Quint,  94  Cal.  653,^  and  cases  cited.)  The  land  was  not  con- 
tinuously protected  by  a  substantial  indosure.  (Polack  v. 
McOrath,  32  Cal.  15;  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
834.) 

Walter  L.  Erug»  and  Charles  L.  Batcheller,  for  Bespond- 
ents. 

The  evidence  as  to  payment  of  taxes  for  every  year  by 
defendant's  grantor  and  by  defendant  for  every  year  was 
proved  by  all  the  tax  receipts  for  every  year,  and  there  being 
no  evidence  to  show  any  other  assessment  or  payment  of  taxes, 
the  finding  as  to  pajonent  of  all  taxes  assessed  for  more  than 
five  years  before  the  commencement  of  the  action  was  sus- 
tained, there  being  nothing  in  the  evidence  to  show  the  con- 
trary. The  showing  must  be  presumed  sufficient  in  support 
of  the  judgment.  (McLennan  v.  Wilcox,  126  Cal.  51 ;  Woody 
V.  Bennett,  88  Cal.  241,  243.)  The  temporary  want  of  repair 
of  the  fence  did  not  break  the  continuity  of  defendant's  pos- 
session. (Andrus  v.  Smith,  133  Cal.  78;  HUlman  v.  White, 
19  Ky.  Law  Rep.  1682;  Sharrock  v.  Bitter,  (Tex.  Civ.  App;, 
45  S.  W.  Eep.  156,  158.) 

LORIQAN,  J. — This  action  was  brought  against  a  number 
of  defendants  to  quiet  title  to  several  lots  in  block  3  of  the 
Malabar  tract  in  South  Pasadena,  Los  Angeles  County.  It  was 
tried  as  to  defendant  Cora  Hodges,  and  relative  to  lot  31  of 
•aid  block,  and  from  a  judgment  in  her  favor  and  an  order 
denying  his  motion  for  a  new  trial  plaintiff  appeals. 

Defendant  asserted  title  to  the  premises  by  adverse  pa»- 
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session,  based  upon  a  claim  that  she  had  the  lot  protected 
by  a  substantial  inclosure,  and  had  paid  aU  the  taxes  assessed 
upon  it  for  a  much  longer  period  than  the  statute  required. 

The  lower  court  found  in  her  favor  upon  this  plea,  and 
whether  this  finding  is  sustained  by  the  evidence  presents 
the  only  point  on  appeal. 

Defendant's  predecessor — Mrs.  Taylor — having  in  March, 
1894,  obtained  a  conveyance  of  this  lot  from  one  who  claimed 
title  to  it  under  a  tax-deed,  which  is  conceded  to  have  been 
void,  shortly  thereafter  built  a  fence  around  the  premises. 
In  March,  1897,  defendant  purchased  the  lot  from  Mrs.  Tay- 
lor, and  in  June,  1898,  built  a  small  dwelling-house  thereon, 
and  placed  wire  netting  on  the  fence  all  around  it.  This 
action  was  commenced  in  April,  1901,  some  seven  years  after 
the  original  fence  was  constructed. 

It  is  insisted  by  appellant  that  the  evidence  was  insufficient 
to  show  that  defendant's  predecessor,  Mrs.  Taylor,  paid  the 
taxes  assessed  upon  the  property  for  the  years  1894  to  1897, 
both  inclusive,  or  that  the  fence  surrounding  the  lot  at  the 
time  of  its  construction  and  up  to  the  time  when  defendant 
built  the  house  on  the  lot  and  stretched  the  wire  netting 
around  the  fence,  was,  or  remained,  a  substantial  indosure 
within  the  meaning  of  section  323  of  the  Code  of  Civil 
Procedure. 

There  seems  to  be  no  dispute  as  to  the  payment  of  taxes 
or  the  substantiality  of  the  fence,  subsequent  to  these  latter 
dates. 

We  think  the  evidence  suf&ciently  shows  the  payment  of 
taxes  for  the  years  in  question  by  Mrs.  Taylor,  who  then 
claimed  the  lot.  While  the  evidence  might  have  been  more 
specific  and  definite  on  this  point,  we  are  not  prepared  to 
say  it  was  not  sufficient  to  support  the  finding  of  the  court, 
particularly  when  there  was  no  question  in  the  case  that 
the  taxes  for  any  of  these  years  had  not  been  paid,  or  that 
they  were  paid  by  any  one  other  than  Mrs.  Taylor. 

Now,  as  to  whether  the  fence  as  erected  was,  and  remained, 
a  substantial  indosure.  The  evidence  is  indefinite  as  to  its 
height,  and  conflicting  as  to  the  size  of  its  jxysts,  and  the 
distance  they  were  set  apart.  But  there  was  evidence  to 
warrant  the  court  in  finding  that  this  fence  was  four  to 
five  feet  high,  consisting  of  posts  four  by  four  inches  in  size, 
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set  fiye  or  eight  feet  apart,  and  had  two  rails,  one  by  three 
inches,  set,  one  near  the  top  and  the  other  near  the  bottom. 

It  is  insisted  by  appellant  that,  in  its  original  eonstruo- 
tion,  this  fence  did  not  constitute  a  substantial  inclosure; 
that  it  was  not  sufScient  to  turn  cattle,  which  is  the  usual  test 
to  be  applied  in  determining  whether  an  inclosure  is  sub- 
stantial or  not.  But  it  cannot  be  said,  as  matter  of  law,  that 
this  fence  was  insufficient  for  that  purpose.  Whether  it  was 
or  not,  was  a  question  for  the  trial  court  to  determine  from 
all  the  evidence  in  the  case.  It  is  quite  apparent  from  the 
record  that  upon  the  trial  the  evidence  as  to  this  fence  was 
addressed  almost  exclusively  towards  proving  the  condition  in 
which  it  stood  during  the  three  years  subsequent  to  its  con- 
struction, it  being  contended  by  appellant  that  it  had  become 
broken  down  and  dilapidated,  and  suffered  to  remain  in 
that  condition  for  long  intervals  during  that  period.  Very 
little  evidence  was  introduced  as  to  its  stock-restraining  suf- 
ficiency as  originally  constructed,  but  what  little  there  was 
was  in  support  of  its  effectiveness  for  that  purpose,  it  being 
in  evidence  that  it  would  turn  a  cow  or  horse  unless  ''they 
would  run  into  it  in  madness."  There  was  no  evidence  on 
the  part  of  the  appellant  that,  as  originally  constructed,  this 
fence  was  insufficient  for  that  purpose;  the  evidence  of  his 
witnesses  on  that  point  was  addressed  to  times  when  rails 
were  temporarily  off  the  fence,  and  not  to  its  original  con- 
struction. 

It  is  claimed  that  in  Polack  v.  McOrath,  82  Gal.  17,  this 
court  held  that  a  fence  similar  to  the  one  shown  to  have  been 
erected  by  defendant's  predecessor  was  not  a  substantial 
inclosure.  But  it  appears  that  on  the  trial  of  that  case  in 
the  lower  court  it  was  proved  as  a  fact  (  which  was  not  men- 
tioned in  that  opinion )  that  the  fence  there  referred  to  was 
not  sufficient  to  turn  cattle.  (  See  Polack  v.  McOrath,  38 
Cal.  668.) 

As  to  the  condition  of  the  fence  during  these  years  in  ques- 
tion. As  we  have  said,  the  evidence  in  the  case  was  mainly 
addressed  to  this  point.  It  is  quite  conflicting,  principally 
as  to  the  extent  to  which  the  fence  was  out  of  repair,  and  as 
to  the  dates  during  which  it  was  in  such  condition.  In  fact, 
as  far  as  the  evidence  produced  by  appellant  is  concerned, 
it  is  very  indefinite  upon  this  latter  point.     It  is  conceded 
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in  this  case  that  when  the  small  dwelling-house  was  being 
bnilt,  the  fence  was  down  to  permit  of  hanling  in  lumber, 
and  the  evidence  as  to  its  being  out  of  repair  ean  as  well  be 
applied  to  that  period  as  to  any  prior  time. 

There  is,  however,  no  doubt  that  at  times  during  the  years 
in  question  some  of  the  rails  were  knocked  off  the  fence,  but 
the  evidence  satisfactorily  shows  that  defendant  and  her 
predecessor  were  mindful  at  all  times  of  keeping  the  fence 
in  repair,  and  these  breaches  were  repaired  within  a  reason- 
able time  after  they  occurred.  It  is  true  that  while  the  rails 
were  off,  cattle  could  have  entered  the  premises,  but  this 
fact  of  itself  would  not  be  sufficient  to  break  the  continuity 
of  defendant's  possession.  Breaches  in  an  indosure  do  not 
destroy  its  continuity,  unless  they  are  permitted  to  remain 
for  such  a  length  of  time  as  to  show  that  the  defendant  did  not 
intend  to  continue  the  exclusive  appropriation  of  the  premises 
which  its  original  construction  indicated. 

We  are  of  the  opinion  that  the  evidence  justified  the  find- 
ings of  the  lower  court  which  are  attacked,  and  the  judgment 
and  order  are  therefore  affirmed. 

McFarlandy  J.,  and  Henshaw,  J.,  concurred. 


[L.  A.  No.  1307.    Department  Two.— Pebroaiy  1,  1W5.] 

W.  P.  SMITH,    Respondent,    v.    SOUTHERN    PACIFIC 
RAILROAD  COMPANY,  Appellant. 

RxnaoADS — ^USE  of  Strekt — Special  Damage  to  Abtttting  Ownes.— 
Although  an  abutting  owner  cannot  recover  from  a  railroad  com- 
pany entitled  to  use  a  publ'c  street,  upon  which  its  rails  run  upon 
a  level  with  the  street,  for  any  damages  which  he  may  sustain  in 
common  with  the  public ;  yet  he  may  recover  for  any  special  damage 
peculiar  to  himself  by  reason  of  the  construction  of  the  trads  so 
near  the  line  of  his  lots  as  to  cause  him  inconvenience  and  to 
hinder  access  of  teams  to  his  lots. 

Id. — Necessity  or  Bailboad  no  Defense. — It  is  not  a  sufficient  answer 
to  the  claim  for  such  special  damage  that  it  was  necessary  for 
the  railroad  to  build  its  track  gradually  across  the  street  and 
to  put  part  of  it  close  to  the  plaintiff's  line. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.    William  S.  Day,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Canfield  &  Starbuck,  for  Appellant. 

The  mere  construction  and  operation  of  a  steam  railroad 
upon  a  public  highway  does  not  infringe  the  rights  of 
abutting  owners  {Crawley  v.  Davis,  63  Cal.  460;  Hogan  v. 
Central  Pacific  E.  B.  Co.,  71  Cal.  83,  86;  Fogg  v.  Nevada  etc. 
By.  Co.,  20  Nev.  429),  unless  the  highway  is  wholly  closed 
and  prevents  all  access  to  the  plaintiff's  premises.  {Gardner 
V.  Siroever,  89  Cal.  26,  30;  Eachus  v.  Los  Angeles  etc.  By.  Co., 
108  CaL  614,  618.^)  The  use  of  the  highway  by  the  railroad 
in  common  with  the  public  cannot  be  complained  of.  {Mont- 
gomery V.  Santa  Ana  etc.  By.  Co.,  104  Cal.  186,  191;'  Morris 
0te.  B.  B.  Co.  V.  Newark,  10  N.  J.  Bq.  352,  359;  Barney  v. 
Keokuk,  94  U.  S.  324,  341 ;  Pennsylvania  B  B.  Co.  v.  Lippin- 
coU,  116  Pa.  St  472  ,•»  Pennsylvania  B.  B.  Co.  v.  Marchant, 
119  Pa.  St  541;*  Orand  Bapids  etc.  B.  B.  Co.  v.  Heisel,  38 
Ifich.  62.>} 

Richards  ft  Carrier,  for  Respondent 

The  abutting  owner's  easement  in  the  street  as  appurtenant 
to  his  tenement  may  be  protected,  he  having  been  deprived  of 
the  reasonable  use  by  access  thereto  with  teams,  and  special 
damages  to  the  extent  of  the  judgment  given  {O'Connor  v. 
Southem  Pacific  B.  B.  Co.,  122  Cal.  681;  Fulton  v  Short 
Boute  etc  Co.,  85  Ky.  640;*  Elizabethtown  etc.  B  B.  Co.  v. 
Combs,  10  Bush,  382;^  Paquet  v.  Mt  Tabor  Street  By.  Co., 
18  Or.  233 ;  McQuade  v.  Portland  By.  Co.,  18  Or.  237 ;  15  Am. 
ft  Bug.  Bncy.  of  Law,  2d  ed.,  497 ;  Flynn  v.  Taylor,  127  N.  T. 
599;  0 'Linda  v.  Lothrop,  21  Pick.  292 ;»  Sedgwick  on  Dam- 
ages,  sees.  95,  941.) 

McFARLAND,  J. — This  is  an  action  to  recover  damages  al- 
leged to  have  been  caused  to  certain  land  and  premises  of 

14S  Am.  8t.  Bep.  149.  S81  Am.  Bep.  806. 

lis  Am.  St.  Bep.  89.  i7  Am.  St.  Bep.  619. 

tt  Am.  Bt  Bep.  618.  T19  Am.  Bep.  67. 

«4  Am.  8t  Bep.  659.  938  Am.  Dee.  261,  and  note. 
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plaintiff  by  the  construction  and  maintenance  by  defendant 
of  a  steam  railroad  along  the  public  road  or  street  upon 
which  plaintiff's  land  abuts.  The  jury  returned  a  verdict 
for  plaintiff  in  the  sum  of  $350,  and  a  judgment  was  ren- 
dered accordingly.  Defendant  appeals  from  the  judgment, 
and  brings  up  the  evidence  and  rulings  of  the  court  in  a  bill 
of  exceptions. 

The  main  facts  are  these:  Wallace  Avenue  is  a  public 
highway  in  Santa  Barbara  County.  It  runs  through  the 
town  of  Summerland,  and  that  part  of  it  which  lies  within 
the  town  constitutes  the  principal  street  of  said  town.  Plain- 
tiff owns  lots  in  the  town  abutting  on  said  highway  or  street 
and  having  a  frontage  thereon  of  one  hundred  feet.  The 
street  lies  on  the  south  side  of  plaintiff's  lots.  About  June, 
1891,  defendant  constructed,  and  since  then  has  maintained, 
along  said  street  a  railroad-track  upon  which  it  operates  a 
steam  railroad,  having  been  granted  the  right  of  way  therefor 
by  the  board  of  supervisors.  A  part  of  this  railroad  runs 
along  the  entire  frontage  of  plaintiff's  lots,  upon  which  he 
has  a  dwelling-house  and  other  buildings.  The  lots  are  on  a 
level  with  the  street,  and  the  construction  of  the  railroad  does 
not  change  the  grade  of  the  street;  the  rails  are  flush  with 
the  surface  of  the  street.  The  track  in  front  of  plaintiff's  lots 
is  constructed  entirely  on  the  north  half  of  the  street — the 
side  next  plaintiff's  lots.  It  runs  diagonally  along  the  street 
at  an  angle  to  the  front  line  of  plaintiff's  lots,  and  is  nearer 
that  line  on  the  southwest  comer  of  his  lots  than  on  the  south- 
cast  comer.  At  the  southwest  comer  the  ends  of  the  ties 
of  the  railroad  are  ten  feet  from  plaintiff's  line,  and  on  the 
northeast  comer  between  twelve  and  thirteen  feet.  The  street 
is  sixty  feet  tvide.  One  of  defendant's  witnesses  said.  **I 
don't  think  it  would  be  possible  for  a  man  crossing  with  a 
team  up  to  Mr.  Smith's  place  to  hitch  in  front  of  his  two 
western  lots;  opposite  the  eastern  lots  he  might,  but  it  might 
not  be  a  desirable  place  to  hitch,  though."  The  amount  of 
damage  found  by  the  jury  was  fully  sustained  by  the  evi- 
dence— provided  such  damage  was  not  damnum  absque  in- 
juria. There  are  some  other  facts  in  the  case  which  are  com- 
mented on  by  counsel,  but  in  our  opinion  they  are  not 
important. 

The  general  principle  applicable  to  a  case  like  the  one  at 
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bar  is,  that  when  a  railroad  is  constructed  and  maintained 
along  a  highway  in  front  of  a  man's  land  the  latter  may 
recover  damages  of  the  railroad  company  for  such  destruc- 
tion or  impairment  of  his  rights  and  easements  in  the  public 
highway  caused  by  the  railroad  as  constitute  damage  peculiar 
to  himself  and  independent  of  such  damage  as  he  sustains 
in  common  with  the  public,  but  cannot  recover  damages  for 
those  general  inconveniences  which  be  is  subject  to  in  com 
mon  with  the  public.  In  the  case  at  bar  the  contention  of 
appellant  for  a  reversal  seems  to  rest  on  the  proposition  that 
because  the  rails  of  the  track  were  flush  with  the  surface  of 
the  ground,  and  the  construction  of  the  railroad-track  did 
not  cause  any  change  of  grade  or  compel  respondent  to  go 
either  up  or  down  in  getting  from  his  land  to  the  street: 
therefore,  as  a  matter  of  law,  respondent  could  not  have  suf 
fered  from  its  construction  any  damage  peculiar  to  himself 
and  different  from  that  felt  or  sustained  by  the  public.  But 
we  do  not  think  that  this  proposition  is  maintainable.  "We 
cannot  say  that,  as  a  matter  of  law,  the  construction  of  the 
railroad  so  near  the  line  of  respondent's  lots  as  to  cause  him 
inconvenience,  and  obstacles  spoken  of  by  the  witness  above 
mentioned,  as  well  as  other  obstacles  to  the  enjoyment  of  said 
lots  that  could  readily  be  suggested,  does  not  cause  damage 
peculiar  to  respondent  and  different  from  that  suffered  gen- 
erally by  the  public.  It  is  not  a  sufficient  answer  to  say  that 
it  was  necessary  for  appellant  to  build  its  track  gradually 
across  the  street,  and  therefore  to  put  part  of  it  close  to 
respondent's  line.  Whatever  appellant's  necessities  were  in 
the  premises,  if  what  it  actually  did  caused  special  and  pe- 
culiar damage  to  respondent,  it  is  liable  for  such  damage. 
The  judgment  is  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[li.  A.  No.  1633.    Department  Two.— Februaiy  1,  1905.] 

ELISA  P.  ELIZALDE,  Administratrix,  etc.,  Respondent,  v. 
P.  W.  MURPHY  et  al.,  Defendants;  A.  MCALLISTER, 
Appellant. 

ADlONISTaATOB'S   BOND — OBDKB   BELEASINO   iNSOLVlOrT   StTBETT — ObDEB 

roB  Additional  Sbcubitt — Obiginax.  Sdbbty  not  Atfected. — A 
surety  on  the  original  bond  of  an  administrator  is  not  released  or 
aflfected  by  an  order  of  the  court,  upon  application  of  the  heirs, 
releasing  an  insolvent  co-surety  therefrom  and  requiring  the  admin- 
istrator to  give  additional  security. 

Id.— OoNSTBUcnoN  of  Code — ^Release  of  Joint  Dbbtob. — ^The  provisions 
of  section  1543  of  the  Civil  Code,  that  ''a  release  of  one  of  two 
or  more  joint  debtors  does  not  extinguish  the  obligation  of  any 
of  the  others,"  are  universal,  and  include  all  releases  however 
effected. 

Id^ — ^Application  or  Hxibs — ^Validity  of  Obdeb  or  Belbabs— Dutt  or 
Cottbt — ^Eftect  of  Additional  Seoubity. — It  is  immaterial  whether 
the  order  for  the  release  of  the  insolvent  surety,  upon  application 
of  the  heirs,  was  effective  or  ineffective.  The  heirs  had  the  right 
to  ask  for  additional  security;  and  it  was  the  duty  of  the  court 
whenever  it  came  to  its  knowledge  that  the  bond  was  insufficient 
to  require  the  administrator  to  give  additional  security.  Whether 
after  the  representation  of  the  insolvency  of  a  surety  the  additional 
bond  was  given  hy  the  administrator  voluntarily,  or  in  obedience 
to  an  order  of  the  court,  does  not  affect  the  rights  and  liabilities 
of  another  surety  upon  the  original  bond. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.    B.  T.  Williams,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

William  Shipsey,  for  Appellant 

B.  F.  Thomas,  for  Respondent 

HARRISON,  C. — Action  against  the  sureties  upon  an  ad- 
ministrator's bond. 

In  January,  1894,  Ernest  Graves  was  appointed  by  the 
superior  court  of  Santa  Barbara  County  administrator  of 
the  estate  of  Marcos  A.  Elizalde,  deceased,  and  thereupon,  and 
under  the  direction  of  the  court,  he,  as  principal,  with  Meyer 
Qreenberg  and  A.  McAllister  as  sureties,  executed  and  filed 
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therein  a  joint  and  several  bond  in  the  sum  of  twenty  thousand 
dollars  for  his  faithful  discharge  of  the  duties  of  his  office. 
August  2,  1895,  upon  the  petition  of  the  heirs  at  law  of  the 
deceased,  representing  to  the  court  that  Meyer  Green  berg 
had  become  insolvent,  the  administrator,  as  additional  security 
for  the  faithful  discharge  of  his  trust,  caused  to  be  executed 
and  filed  in  said  court  a  further  undertaking,  purporting  to 
be  for  the  sum  of  twenty  thousand  dollars,  in  which  he  was 
named  as  principal,  and  J.  T.  Murphy  and  the  aforesaid  A. 
McAllister  were  named  as  sureties,  which  was  by  the  court 
approved  and  ordered  to  be  accepted,  and  thereupon  the  court 
ordered  that  Meyer  Qreenberg,  surety  upon  the  former  bond, 
}ye  released  from  all  liability  thereafter  to  accrue.  The  court 
finds  that  this  undertaking  was  originally  made  and  signed 
'Dy  McAllister  for  the  sum  of  four  thousand  dollars,  but  that 
before  it  was  approved  and  filed  it  was  altered  and  raised 
without  his  consent  or  knowledge,  so  as  to  read  in  the  sum 
)f  twenty  thousand  dollars.  November  16,  1898,  J.  T.  Mur- 
phy, one  of  the  sureties  on  this  bond,  died,  and  thereafter^ 
ander  an  order  of  the  court  requiring  the  administrator  to 
furnish  additional  security,  he  caused  a  further  undertaking 
in  the  sum  of  ten  thousand  dollars  to  be  executed  and  filed, 
with  himself  as  principal,  and  the  defendants  P.  W.  Murphy 
and  Luigi  Marre  as  sureties.  Graves  filed  an  annual  account 
of  his  administration  May  28,  1898,  which  was  duly  settled 
by  the  court,  and  subsequently  thereto  received  and  paid  out 
certain  moneys  for  the  estate,  and  died  insolvent  July  15, 
1900,  without  rendering  any  account  thereof,  or  any  further 
account  of  his  administration  of  the  estate.  After  his  death 
the  respondent  herein  was  appointed  as  his  successor  in  the 
administration  of  the  estate,  and  brought  the  present  action 
against  the  defendants  as  sureties  upon  the  aforesaid  under- 
takings for  an  accounting  and  to  recover  the  amount  of 
money  belonging  to  the  estate,  which  should  have  been  in 
the  hands  of  Graves  at  the  time  of  his  death.  The  court 
found  that  Graves  had  received  of  money  belonging  to  the 
estate  the  sum  of  $3,011 — ^no  part  of  which  had  been  paid 
out  or  accounted  for  by  him — and  rendered  judgment  against 
the  defendants  therefor.  From  this  judgment  the  defendant 
McAllister  has  appealed,  bringing  the  appeal  here  upon  the 
judgment-roll,  without  any  bill  of  exceptions. 
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The  appellant  is  not  a  party  to  the  bond  filed  after  the  death 
of  J.  T.  Murphy  in  1898,  and  as  the  court  found  that  he  did 
not  sign  or  execute  the  bond  of  twenty  thousand  dollars  filed 
in  August,  1895,  which  is  set  forth  in  the  complaint,  his  lia- 
bility rests  solely  upon  the  bond  filed  upon  the  issuance  of 
letters  of  administration  in  1894.  He  contends  that  he  is 
not  liable  upon  this  bond,  for  the  reason  that  the  bond  in 
1895  was  taken  as  a  substitute  for  this  one;  that  for  that 
reason  there  can  be  no  liability  against  the  parties  thereto; 
and  upon  the  further  ground  that  the  release  of  Qreenberg 
as  co-sui'ety  upon  th<^  original  bond  operated,  also,  to  release 
him  tvom  all  liabUity  thereon. 

The  claim  that  the  bond  of  1895  was  a  ** substitute"  for 
the  original  bond  of  1894,  rests  upon  a  recital  in  the  order  of 
the  court  accepting  it,  that  *Mt  has  been  introduced  as  a  sub- 
>titute  for  the  former  bond,"  and  upon  the  clause  in  the  bond, 
"This  bond  to  have  force  and  effect  from  January  20,  1894." 
Wf  have  not  been  cited  to  any  statutory  provision  authorizing 
:he  coui^  to  accept  a  subsequent  bond  of  an  administrator 
as  a  *' substitute"  for  one  previously  executed,  or  with  the 
effect  of  releasing  the  parties  to  the  prior  bond  from  aU 
liability  thereon;  and  in  the  present  case  the  court  did  not 
direct  that  the  bond  should  be  a  substitute  for  the  original 
bond,  but  merely  ordered  *'that  said  new  bond  be  accepted." 
If,  however,  the  bond,  by  reason  of  the  alteration  thereon,  was 
void  at  the  time  this  order  was  made,  the  basis  for  the  order 
had  no  existence,  and  with  it  the  order  itself  fell.  The  bond 
of  1895  is  itself  prospective  in  its  terms,  and  in  the  absence 
of  any  words  to  the  contrary  is  to  be  regarded  as  cumulative. 
This  consideration  of  its  character  is  not  impaired  by  the 
clause  therein  above  quoted,  but  these  words  are  more 
consistent  with  an  intention  on  the  part  of  the  sureties  to 
hold  themselves  bound  for  any  delinquencies  on  the  part  of 
the  administrator,  subsequent  to  the  date  of  his  appointment. 
The  claim  of  the  appellant  is,  moreover,  refuted  by  the  finding 
of  the  superior  court,  that  the  allegation  of  the  complaint 
that  this  bond  was  filed  ''as  additional  security"  for  the 
faithful  discharge  by  the  administrator  of  his  trust  is  true. 

The  proposition  in  the  appellant's  brief  that,  inasmuch  as 
under  section  1403  of  the  Code  of  Civil  Procedure  the  court 
is  authorized  to  release  a  surety  upon  an  administrator's  bond 
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only  upon  his  own  application  therefor,  and  that  its  order 
in  the  present  case  releasing  Greenberg,  made  upon  the  ap- 
plication of  the  heirs  at  law  of  the  deceased,  had  the  effect 
to  release  the  appellant  from  all  liability  upon  the  bond,  can- 
not be  maintained.  Section  1543  of  the  Civil  Code  declares : 
'*A  release  of  one  of  two  or  more  joint  debtors  does  not  ex- 
tinguish the  obligation  of  any  of  the  others."  The  provisions 
of  this  section  are  universal,  and  include  all  releases,  whether 
resulting  from  operation  of  law  or  by  virtue  of  a  statutory 
provision,  or  by  the  direct  act  of  the  party  with  whom  or 
for  whose  benefit  the  obligation  was  entered  into. 

We  are  not  required  upon  the  present  appeal  to  determine 
whether  this  order  of  the  court  had  the  effect  to  release 
Greenberg.  If  the  order  was  without  authority  of  the  court 
to  make  it,  it  was  nugatory.  If  it  was  within  its  jurisdiction, 
the  liability  of  the  appellant  was  not  affected  by  it.  Under 
section  1397  of  the  Code  of  Civil  Procedure  the  heirs  at  law 
were  authorized  to  ask  for  further  security,  and  under  section 
1402  of  the  Code  of  Civil  Procedure  it  was  the  duty  of  the 
court,  whenever  it  came  to  its  knowledge  that  the  bond  was 
insufficient,  to  require  the  administrator  to  file  additional 
security.  The  court  was  therefore  authorized  to  require  an 
additional  bond,  and  whether,  after  the  representation  as  to 
his  insolvency,  such  bond  was  given  by  the  administratoi 
voluntarily,  or  after  an  order  requiring  him  to  file  it,  does 
not  affect  the  rights  and  liabilities  of  the  appellant  upon 
the  original  bond. 

The  judgment  should  be  affirmed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 
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[Sae.  No.  1112.  Department  One.— February  2,  1905.] 

BOXANNA  L.  BUTLER,  Appellant,  v.  THE  GRAND 
LODGE  OF  ANCIENT  ORDER  OF  UNITED  WORK- 
MEN  OF  CALIFORNIA,  Respondent. 

BiNKiTF  SocnmES — ^Laws  Pabt  op  Contract — ^Assissmekt — Suspbn- 

8I0N  OF  CERTDIOATE — ^DEATH  BEFORE  BeKEWAL — PAYMENT  INSUF- 
FICIENT.— Tbe  lawB  of  a  benefit  society  are  part  of  tbe  contract; 
and  where  the  laws  of  a  fraternal  order  provided  for  the  payment 
of  assessments  for  death  losses  and  for  a  suspension  of  the  bcDefi'^ 
eertifieate  by  the  fact  of  non-payment  of  an  assessment  and  foi 
renewal  thereof  upon  eonditiona  including  payment  of  all  assess- 
ments reported  to  the  bdge,  and  a  majority  vote  declaring  the 
certificate  renewed,  no  action  can  be  maintained  by  the  beneficiary 
upon  a  certificate  suspended  ipso  facto  for  non-payment  of  asses- 
ments,  and  not  renewed  as  provided  by  the  laws  of  the  order,  not- 
withstanding payment  of  all  assessments  as  required  and  the  death 
of  the  member  before  the  renewal  could  be  completed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.     Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Broner  &  Bros.,  and  Joseph  Abrams,  for  Appellant. 

William  H.  Jordan,  and  D.  S.  Hirshburg,  for  Respondent. 

ANGELLOTTI,  J. — This  is  an  action  to  recover  upon  a 
beneficiary  certificate  issued  by  defendant  corporation  to 
Stephen  W.  Butler,  and  payable  to  plaintiff,  his  wife,  upon 
his  death. 

Defendant  is  a  corporation,  fraternal  in  character,  or- 
ganized  for  the  promotion  of  the  welfare  of  its  members,  and 
for  the  protection  of  their  families.  It  has  numerous  sub- 
ordinate lodges  under  its  jurisdiction  and  control. 

Said  Butler  was  at  the  time  of  his  death,  December  15, 1898, 
a  master  workman  degree  member  of  a  subordinate  lodge  of 
defendant,  known  as  Sacramento  Lodge  No.  80,  and  had  been 
such  a  member  for  many  years.  There  had  been  in  July,  1885, 
issued  to  him  as  such  member  by  defendant  the  beneficiary 
certificate  in  suit.    This  certificate  stated  that  as  such  member 
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he  was  entitled  to  paitieipate  in  the  beneficiary  fund  of  the 
order  to  the  amount  of  two  thousand  dollars,  payable  upon 
his  death  to  his  wife,  the  plaintiff.  The  certificate  stated  that 
it  was  issued  upon  the  express  condition  that  he  should  in 
every  particular,  while  a  member  of  the  order,  comply  with 
all  the  laws,  rules,  and  requirements  thereof.  In  his  applica- 
tion for  such  certificate  Butler  stated  that  such  compliance 
was  the  express  condition  upon  which  he  is  to  be  entitled 
to  participate  in  such  beneficiary  fund.  The  law  relating  to 
imch  fund  provided  that  upon  the  death  of  a  member  in 
(;ood  standing  his  nominee  should  be  entitled  to  receive  there- 
I'rom  the  amount  due  under  the  certificate,  provided  that  said 
member  had  fully  complied  with  all  the  laws,  rules,  and  regu- 
lations of  the  order,  and  particularly  with  the  conditions  rela- 
tive to  the  payment  of  assessments.  The  beneficiary  fund 
referred  to  was  one  created  and  kept  in  existenc  by  con- 
tributions from  all  the  members  of  the  order,  made  at 
9uch  times  as  the  said  order  by  its  laws  and  regulations  re- 
quired, and  denominated  '' assessments,"  and  was  under  the 
exclusive  control  and  management  of  defendant  grand  lodge. 
From  this  fund  is  paid  the  amounts  due  on  all  beneficiary 
^certificates. 

The  laws  of  the  order  provided  for  the  assessment  of  all 
the  members  for  the  purpose  of  paying  death-losses.  Accord- 
ing thereto,  when  an  assessment  was  levied,  it  was  payable 
^n  or  before  the  twenty-eighth  day  of  the  month,  and  if  not 
^hen  paid  it  became  delinquent.  The  law  provided  as  fol- 
lows, y\z: — 

*'Sec.  42,  i.  Suspension  of  memhers  for  non-payment. — 
The  beneficiary  certificate  of  each  member  who  has  not  paid 
such  assessment  or  assessments  to  the  financier  of  his  lodge, 
the  only  authorized  officer  to  receive  and  receipt  for  all  os^ew- 
ments  and  dues,  on  or  before  the  28th  of  said  month,  shall 
by  the  fact  of  such  non-payment  to  said  financier,  stand 
suspended,  and  no  action  upon  the  part  of  the  lodge,  or 
any  officer  thereof,  shall  be  required  as  essential  to  such  sus- 
pension." 

It  was  further  provided  as  follows  in  section  42,  u  and  %o : — 

''u.  Renewal  of  beneficiary  certificate  within  three  months. 
—Any  beneficiary  certificate  suspended  by  reason  of  non- 
payment of  assessments  thereon  may  be  renewed,  if  the  mem- 
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ber  be  living,  at  any  time  within  a  period  of  three  months 
from  the  date  of  such  suspension  upon  the  following  condi- 
tions and  none  other;  that  is  to  say: 

**1.  All  assessments  that  have  been  made  during  that  time, 
including  the  pending  assessments,  shall  be  paid,  and  also  any 
relief  fund  assessments  due. 

''2.  This  fact  shall  be  reported  to  the  lodge  at  a  stated 
meeting. 

**3.  The  lodge  may,  by  a  majority  vote,  declare  said  cer- 
tificate renewed.  When  all  these  conditions  have  been  com- 
plied with,  the  beneficiary  certificate  shall  be  held  as  renewed 
and  in  full  force,  and  not  before.  Should  the  lodge  refuse  to 
renew  said  certificate,  all  moneys  paid  (as  provided  in  sub- 
division 1)  shall  be  returned  to  the  member  immediately, 
and  no  other  application  shall  be  entertained  for  the  period 
of  six  months. 

w.  Agency  of  officers. — The  officers  of  subordinate  lodges 
shall  be  and  are  the  agents  of  the  members  of  the  lodge  to 
which  they  belong,  in  the  transaction  of  all  the  official  busi- 
ness required  of  them  by  this  constitution,  and  are  not  the 
agents  of  the  grand  lodge." 

On  November  1,  1898,  defendant  regularly  levied  and  gave 
notice  of  an  assessment  upon  all  of  its  members.  This  assess- 
ment became  delinquent  on  November  28,  1898.  Butler  failed 
to  pay  the  same.  After  the  same  had  become  delinquent, — 
namely,  on  December  12,  1898,  as  stated  by  appellant, — 
plaintiff,  acting  for  Butler,  paid  to  the  financier  of  said 
Sacramento  Lodge,  at  his  place  of  business,  the  amount  of 
the  assessment,  together  with  the  amount  of  a  subsequent 
assessment  which  had  accrued.  Subsequent  to  such  payment 
to  said  financier,  and  prior  to  the  next  meeting  of  Sacramento 
Lodge, — ^namely,  on  December  15,  1898, — Butler  died.  The 
facts  of  the  payment  to  the  financier  and  the  death  of  Butler 
were  reported  to  said  lodge  at  its  next  meeting  succeeding 
the  receipt  by  such  officer  of  the  money,  but  the  lodge  did  not 
at  such  meeting,  or  at  any  other  meeting,  by  a  majority  vote, 
declare  such  certificate  renewed. 

The  trial  court  found  that  by  reason  of  the  failure  to  pay 
the  assessment  on  or  before  November  28,  1898,  the  b<*n«?ficiary 
certificate  of  Butler  became  suspended,  and  was  never  rein- 
stated in  the  manner  provided  by  the  laws  of  defendant,  and 
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that  by  reason  of  such  suspension,  plaintiff  was  not  entitled 
to  participate  in  the  beneficiary  fund. 

Judgment,  therefore,  went  for  defendant,  and  plaintiff 
appeals  therefrom,  upon  the  judgment-roll.  The  findings  of 
the  trial  court  disclose  the  facts  hereinbefore  stated. 

The  laws  of  the  defendant  constituted  a  part  of  the  contract 
between  Butler  and  defendant.  The  plain  effect  of  those  laws 
was  to  make  the  right  of  a  member  to  participate,  through 
his  nominee,  in  the  beneficiary  fund  dependent  upon  the 
standing  of  his  beneficiary  certificate  at  the  time  of  his  death. 
It  is  admitted  by  appellant  that  under  these  laws,  Butler's 
failure  to  pay  the  November  assessment  on  or  before  Novem- 
ber 28,  1898,  had  the  effect  of  suspending  his  beneficiary  cer- 
tificate. No  action  upon  the  part  of  the  lodge,  or  any  officer 
thereof,  was  essential  to  such  suspension,  but  the  failure  to 
pay,  ipso  facto,  operated  as  a  suspension.  Such  was  the  plain 
provision  of  defendant's  law.  (See  Marshall  v.  Orand  Lodge, 
133  Cal.  686 ;  Carlson  v.  Supreme  Council,  115  Cal.  466,  474 : 
Bacon  on  Benefit  Societies,  sec.  385.)  He  had  failed  to  com- 
ply with  all  the  laws,  rules,  and  regulations  of  the  order,  and 
the  effect  thereof  was,  under  his  contract,  suspension  of  his 
certificate.  While  Butler  was  still  a  master  workman  degree 
member,  as  found  by  the  court,  he  was  no  longer  a  member 
entitled  to  participate  in  the  beneficiary  fund,  and  could  not, 
under  the  terms  of  this  contract,  become  entitled  to  so  partici- 
pate, until  his  suspension  had  been  set  aside  and  his  certificate 
had  been  renewed  in  conformity  with  the  rules  of  the  order. 
(Bacon  on  Benefit  Societies,  sec.  385;  Carlson  v.  Supreme 
Council,  115  Cal.  466,  474 ;  McDonald  v.  Chosen  Friends,  78 
Cal.  49,  54.) 

The  question,  then,  is  as  to  whether  the  suspension  had  been 
80  set  aside  and  the  certificate  renewed  at  the  time  of  his  death. 
The  laws  of  the  defendant  prescribe  the  conditions  essential 
to  reinstatement  and  renewal  in  plain  and  unequivocal  lan- 
guage. There  must  be  not  only  payment  by  the  delinquent  of 
all  assessments  to  the  financier  of  the  lodge,  but,  such  payment 
having  been  reported  to  the  lodge  at  a  stated  meeting,  there 
must  be  a  majority  vote  of  the  lodge  declaring  such  renewal. 
The  law  of  the  order,  which  was  the  contract  of  the  parties, 
declared  that  ''when  all  these  conditions  have  been  complied 
with,  the  beneficiary  certificate  shall  be  held  as  renewed  and  in 
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full  force,  and  not  before. ' '  The  afiSrmative  vote  of  the  lodge 
declaring  a  renewal  is  expressly  made  as  essential  to  a  renewal, 
as  is  the  payment  of  the  assessments,  and  until  such  vote 
there  is  no  renewal.  It  was  entirely  within  the  power  of  the 
parties  to  agree  as  to  the  terms  and  conditions  of  reinstate- 
ment. The  question  in  such  case  is  as  to  what  the  agreement 
of  the  parties  was,  and  where  the  language  of  the  agreement 
is  clear  and  unequivocal,  the  courts  have  no  choice  but  to 
enforce  the  contract  as  it  is  written.  The  agreement  here  was, 
that  the  certificate  should  be  held  as  renewed  only  when  the 
lodge  by  a  majority  vote  declared  it  renewed,  and  not  before. 
As  Butler  died  before  the  first  meeting  of  the  lodge  following 
the  payment  to  the  financier,  it  seems  very  dear  that  the  sus- 
pension of  his  certificate  had  not  been  set  aside  at  the  time 
of  his  death. 

It  is  declared  by  Mr.  Bacon,  in  his  work  on  Benefit  Socie- 
ties, that  the  view  generally  sustained  by  the  authorities  is, 
that  where  a  suspension  attaches  by  operation  of  law,  upon  an 
event  named,  and  the  member  dies  before  the  suspension  has 
been  set  aside,  there  can  be  no  recovery  upon  his  benefit  cer- 
tificate (sec.  385),  and,  further,  that  *'If  a  member  neglects 
to  become  reinstated  during  his  lifetime,  he  cannot  be  rein- 
stated after  his  death,  though  the  period  in  which  he  might 
be  reinstated,  if  living,  has  not  expired.*'  (Sec.  385b.)  In 
Carlson  v.  Supreme  Council,  115  Cal.  466,  474,  this  court  said 
that  these  views  were  sustained  by  the  authorities,  and  held 
that  where  the  sole  condition  of  reinstatement  was  payment 
of  arrearages  within  sixty  days,  and  the  member  failed  to 
avail  himself  of  that  right,  and  died  before  the  expiration  of 
the  sixty  days,  he  could  not  be  reinstated  after  his  death.  In 
the  case  at  bar  the  member  failed  to  make  the  necessary  pay- 
ments in  time  to  enable  the  lodge  to  act  prior  to  his  death 
upon  what  was  in  effect  his  application  for  reinstatement 
of  his  certificate.  Such  action  by  the  lodge,  as  we  have  seen, 
was  essential  to  such  reinstatement,  and  there  having  been 
no  opportunity  for  the  lodge  to  act  prior  to  his  death,  he  died 
before  the  suspension  had  been  removed.  It  is  entirely  im- 
material here  what  would  have  been  the  situation  had  Butler 
lived  until  the  meeting  of  the  lodge,  and  it  had  arbitrarily 
refused  to  restore  him,  or  had  arbitrarily  refused  to  take  any 
action  in  his  case.     Under  the  terms  of  the  contract,  there 
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could  not  possibly  be  a  reinstatement  of  the  certificate  prior 
to  the  stated  meeting  of  the  lodge  following  the  payment. 

The  provisions  of  defendant's  laws  already  quoted  show 
very  clearly  that  it  was  the  express  agreement  of  the  parties 
that  a  beneficiary  certificate  could  be  reinstated  and  renewed 
only  during  the  life  of  the  member.  The  language  is,  that  it 
"may  be  renewed,  if  the  member  be  living  .  .  .  upon  the  fol- 
lowing conditions  and  none  other;  that  is  to  say,"  and  ther) 
follows,  in  three  separately  numbered  paragraphs,  the  enu- 
meration of  the  various  conditions  already  specified,  including 
the  report  to  the  lodge  at  a  stated  meeting  and  the  declaration 
of  renewal  by  the  lodge  by  a  majority  vote.  The  phrase  "if 
the  member  be  living*'  applies  with  equal  force  to  each  of  the 
specified  conditions,  and  it  was  thereunder  essential  to  the 
renewal  of  the  certificate  by  the  lodge  that  the  member  be 
living  at  the  time  the  renewal  is  effected  and  the  certificate 
reinstated. 

As  stated  before,  the  question  as  to  what  would  have  been 
the  situation  had  Butler  lived  until  the  first  meeting  of  the 
lodge  following  payment  to  the  financier,  is  immaterial  here. 
It  may  be  conceded,  purely  for  the  purposes  of  this  case,  that 
the  lodge  could  not  then  have  arbitrarily  refused  to  take  ac- 
tion on  his  application  or  renew  his  certificate.  As  to  this 
we  express  no  opinion.  If,  however,  this  be  so,  and  the  time 
had  arrived  during  Butler's  life  when  the  lodge  could  and 
should  have  taken  such  action  as  he  was  entitled  to  under  his 
contract,  looking  to  a  renewal  of  the  certificate,  and  had  failed 
to  so  do,  it  may  be  that  it  could  be  held  that  he  had,  at  the 
time  of  his  death,  acquired  rights  which  could  be  enforced  by 
his  beneficiary  after  his  death.  This  conclusion  would,  how- 
ever,  have  to  be  based  upon  the  theory  that  his  certificate 
was  in  effect  reinstated  before  his  death,  and  was  in  full  force 
at  that  time.  In  such  case  it  may  be  that  his  death  prior  tc 
the  formal  declaration  that  he  was  entitled  to  have  been  rein- 
stated during  his  life  could  not  affect  the  right  of  his  bene 
ficiary  to  recover.  Such  a  case  was  that  of  Van  Houten  v. 
Fine,  38  N.  J.  Eq.  72.  In  support  of  their  contention  that 
the  death  of  Butler  prior  to  the  first  meeting  of  the  lodge  at 
which  the  renewal  could  be  effected  is  immaterial,  counsel 
for  appellant  cites  several  cases.  Those  cases  generally  are  not 
applicable  under  the  facts  of  this  case.    In  Conolly  v.  Ma- 
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ionic  Mutual  Benefit  Association,  58  Conn.  558,^  the  question 
was  an  to  whether  the  deceased  had  been  legally  suspended 
from  the  Masonic  lodge,  good  standing  in  which  was  essential 
to  any  right  under  a  benefit  certificate,  and  the  decision  of 
the  grand  master  declaring  the  suspension  illegal,  and  revers- 
ing the  judgment  of  the  lodge,  was  not  rendered  until  after 
the  death.  It  was  held  that  the  death  produced  no  change  in 
the  rights  of  the  plaintiff  to  have  the  suspension  set  aside  if 
it  was  illegal.  Substantially  similar  in  principle  is  the  case  of 
March  v.  Supreme  Lodge,  29  Fed.  896.  Our  own  case  of  Ber- 
lin V.  Eureka  Lodge  K.  P.,  132  Cal.  294,  was  a  case  involving 
the  question  as  to  what  amount  of  sick  benefits  had  become 
due  Berlin  under  the  by-laws  of  the  lodge,  and  it  was  held 
the  death  of  Berlin  pending  his  appeal  to  the  grand  loilge 
from  the  determination  of  Iiis  lodge  did  not  affect  the  right 
of  his  representatives  to  have  the  appeal  determined  upon 
its  merits,  and  that  if  the  order  refused  to  decide  the  matter 
upon  the  merits,  they  could  appeal  to  the  courts.  Such  cases 
all  have  reference  to  the  determination  as  to  the  status  exist- 
ing at  the  date  of  death,  and  do  not  in  the  slightest  degree 
support  the  theory  that  there  can  be  a  reinstatement  after 
death.  The  ruling  in  Jackson  v.  Northwestern  Mutual  Relief 
Association,  78  Wis.  463,  was  based  upon  the  conclusion  that 
the  insured  was  reinstated  prior  to  death.  The  case  of  Orand 
Lodge  v.  Lachmann,  199  111.  140,  was  decided  upon  a  question 
of  waiver.  We  cannot  assent  to  what  is  said  in  the  opinion 
purely  by  way  of  argument  as  to  the  vote  of  reinstatement 
by  the  lodge.  The  trouble  with  the  plaintiff's  case  is,  that  at 
the  time  of  the  death  of  her  husband  his  beneficiary  certificate 
had  been  suspended,  and  there  had  then  been  no  reinstate- 
ment thereof.  That  was  the  status  at  the  time  of  his  death. 
Under  the  contract,  there  could  be  no  reinstatement  after 
death. 

It  is  urged  that  the  findings  show  that  the  lodge  failed  to 
take  any  action  whatever  after  the  death  of  Butler  in  rela- 
tion to  the  matter  of  renewal,  but  retained  the  money  paid, 
and  that  this  constituted  a  waiver  of  the  suspension  on  the 
part  of  defendant. 

If  it  be  conceded  that  the  findings  show  that  the  lodge  did 
not  take  any  vote  upon  tha  question  of  renewing  the  cer- 

1 18  Am.  St.  Bep.  296,  and  note. 
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tifieate,  we  do  not  see  that  it  can  avail  plaintiff.  His  death 
having  occurred  prior  to  such  meeting,  the  lod^re  was  not 
authorized  to  renew  the  certificate.  The  proceedings  for  a 
renewal  had  ended  with  the  death,  and  the  failure  of  the 
lodge  to  say  that  it  would  not  do  what  it  could  not  do  under 
the  law  and  the  contract  cannot  be  held  to  indicate  any  inten- 
tion on  the  part  of  the  lodge  to  waive  any  rights  of  the  de- 
fendant, even  if  the  lodge  could  have  waived  any  of  such 
rights.  (See  Marshall  v.  Ch-and  Lodge,  133*  Cal.  686.)  Nor 
conld  such  failure  to  act  prejudice  plaintiff  in  the  slightest 
degree.  An  entirely  different  question  would  have  been  pre- 
sented if  Butler  had  been  alive  at  the  time  of  the  meeting. 

What  became  of  the  money  properly  received  by  the  finan- 
cier of  the  lodge  during  the  life  of  Butler  docs  not  appear  in 
the  findings.  There  is  nothing  therein  to  compel  the  con- 
clusion that  it  was  retained  by  the  lodge  or  forwarded  to  the 
grand  lodge  and  retained  by  it.  There  is  nothing  in  the 
facts  specified  in  the  findings  to  indicate  any  waiver  by  either 
the  subordinate  or  grand  lodge,  and  we  cannot  assume  the  ex- 
istence of  facts  in  this  behalf  that  are  not  shown.  The  find- 
ings as  they  stand,  cover  all  the  issues  and  fully  sustain  the 
judgment.  It  is  found  that  Butler  did  not  comply  with  all 
the  laws  relative  to  the  payment  of  assessments,  and  that  his 
beneficiary  certificate  was,  by  reason  thereof,  suspended,  and 
never  reinstated  during  his  lifetime,  or  at  all.  The  more 
specific  findings  relied  on  by  appellant  are  entirely  consistent 
with  this. 

The  judgment  is  afiirmed. 

Shawy  J.,  and  Van  Dyke,  J.,  concurred. 


[L.  A,  No.  1312.    Department  Two. — February  2,  1905.] 

LOS  ANGELES  RAILWAY    COMPANY,    Respondent,    v. 
JAMES  M.  DAVIS  et  al.,  Appellants. 

Action  to  Qthet  Title — Pleading — CJorporation — Capacity  to  Sue — 
Dehurree. — In  an  action  by  a  corporation  to  quiet  title  to  land 
the  failure  to  aver  in  the  complaint  that  the  plaintiff  is  a  corpora- 
tion  is  not  available  either  upon  general  demurrer  for  want  of  cause 
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of  Mtion  or  upon  speeial  uemurrer  for  Tvant  of  capacity  of  the 
plaintiff  to  mae,  as  sneh  want  does  not  affirmatively  appear  upon 
the  face  of  the  complaint.  The  non-existence  of  a  corporation 
goes  only  to  its  want  of  eapacitj  to  sue,  and  can  only  be -raised 
by  answer  when  the  complaint  does  not  affirmatively  show  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  Q.  Hentig,  and  T.  M.  Stewart,  for  Appellants. 

Bicknelly  Gibson  &  Trask,  for  Respondent 

McPARLAND,  J. — ^This  is  an  action  to  quiet  title  to  cer- 
tain land.  Defendants  demurred  to  the  complaint  upon  the 
general  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action — ^no  other  ground  of  demurrer  being 
stated.  The  demurrer  was  overruled.  Defendants  then  an- 
swered, denying  plaintiff's  title  to  the  land,  and  setting  up 
title  in  themselves.  The  court  found  for  the  plaintiff  and 
rendered  judgment  accordingly.  Defendants  appealed  from 
the  judgment  upon  the  judgment-roll. 

The  only  point  made  by  appellants  for  a  reversal  is,  that 
the  complaint  does  not  contain  an  averment  that  plaintiff 
is  a  corporation.  The  fact  as  to  this  contention  is,  that  while 
in  the  title  of  the  case  as  it  appears  at  the  commencement 
of  the  complaint  the  plaintiff  is  designated  as  * '  a  corporation, ' ' 
there  is  no  averment  in  the  body  of  the  complaint  of  plain- 
tiff's corporate  existence.  The  court  found  that  plaintiff  was 
a  corporation. 

"Waiving  other  questions  discussed  by  counsel,  we  are  satis- 
fied that  the  point  sought  to  be  made  by  appellants  is  not 
raised  by  the  general  demurrer.  The  point  that  plaintiff  was 
not  a  corporation  goes  only  to  its  capacity  to  maintain  an 
action,  and  not  to  the  sufficiency  of  the  facts  averred  to  con- 
stitute the  alleged  cause  of  action;  and  therefore  it  could  be 
raised  by  demurrer  to  the  complaint  only  under  subdivision 
2  of  section  4:30  of  the  Code  of  Civil  Procedure,  which  provides 
as  a  cause  of  demurrer  'Hhat  plaintiff  has  not  legal  capacity 
to  sue" — and  then  only  where  said  want  of  capactiy  **  appears 
on  the  face"  of  the  complaint.     If  it  does  not  so  appear, 
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the  objection  must  be  taken  by  answer  pursuant  to  section 
433. 

•  There  are  some  authorities  which  appear  to  support  ap- 
pellant's contention,  and  the  principal  one  cited  by  them  is 
MiUer  v.  Pine  Mining  Co,,  3  Idaho,  493  ;^  but  in  the  notes  to 
the  case  the  author  of  the  work,  after  expressing  his  disap- 
proval of  the  doctrine  announced  therein,  cites  a  multitude 
of  cases  holding  the  other  way.  We  will  notice  only  the  first 
case  cited  by  the  author, — Phoenix  Bank  v.  Donnell,  40  N.  Y. 
410, — ^because  it  has  more  than  once  been  referred  to  and 
approved  by  this  court.  In  that  case  there  was  no  averment 
in  the  complaint  that  the  plaintiff  was  a  corporation,  and 
it  is  not  even  called  a  corporation  in  the  title,  and  the  de- 
murrer there  was  upon  the  ground  that  it  appeared  that 
'^plaintiff  has  no  legal  capacity  to  sue,"  and  also  upon  the 
general  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  (Section  144  of  the  New  York  code 
is  the  same  as  section  430  of  our  code,  and  section  147  the 
same  as  our  section  433.)  The  demurrer  was  overruled  in 
the  lower  court  and  the  judgment  was  affirmed  in  the  court 
of  appeals.  As  to  the  first  ground  of  demurrer  the  court 
said:  ''All  that  the  argument  proves  is,  that  the  complaint 
does  not  show  upon  its  face,  affirmatively,  that  the  plaintiff 
has  capactity  to  sue.  But  to  sustain  the  demurrer,  the  code 
requires  that  it  should  appear  upon  its  face  that  it  had  not 
such  capacity,  which  in  no  respect  appears.  For  aught  ap- 
pearing upon  the  face  of  the  complaint,  the  plaintiff  may  be 
a  corporation  entitled  to  sue  as  such.  Section  147  provides, 
that  when  any  of  the  matters  enumerated  in  section  144  do 
not  appear  upon  the  face  of  the  complaint,  the  objection 
may  be  taken  by  answer.  This  would  seem  to  indicate  the 
proper  practice  with  sufficient  clearness.  If  it  appears  upon 
the  face  of  the  complaint  that  a  plaintiff  suing  as  a  corpora- 
tion is  not  such  in  fact,  a  demurrer  is  the  proper  remedy  of 
the  defendant  under  section  144.  If  the  complaint  does  not 
show  that  the  plaintiff  is  not  a  corporation  on  its  face,  the 
objection  that  it  is  not  such  must  be  taken  by  answer  under 
section  147.  This  would  seem  to  render  further  discussion  of 
the  question  unnecessary."  With  respect  to  the  second 
ground  of  demurrer  in  that  case  — which  is  the  only  ground 
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in  the  case  at  bar — ^the  court  says:  "The  appellant's  ooansel 
insists  that  if  the  demurrer  is  not  sustainable  upon  the  second 
ground  specified  in  section  144,  it  is  upon  the  sixth.  In  this, 
the  counsel  is  in  error.  That  relates  only  to  the  statement  of 
fact3  constituting  the  cause  of  action.  If  this  statement  fails 
to  show  a  right  of  action,  then  a  demurrer  on  this  ground 
may  be  interposed.  But  it  has  no  application,  to  the  capacity 
t)f  the  plaintiff  to  sue  or  to  the  other  grounds  of  demurrer 
specified."  This  case  was  expressly  approved,  and  the  rule 
there  stated  declared  to  be  right  by  this  court  in  Swamp  etc. 
Land  District  No,  110  v.  Feck,  60  Cal.  403.  In  that  action 
the  plaintiff  was  designated  in  the  title  of  the  case  as  **  Swamp 
and  Overflowed  Land  Reclamation  District  No.  110  of  the 
State  of  California,"  but  there  was  no  averment  in  the  com- 
plaint that  plaintiff  was  ever  a  swamp  and  overflowed  land 
district;  and  for  this  omission  the  complaint  was  demurred 
to  because  it  did  not  state  facts  sufiPicient  to  constitute  a  cause 
of  action.  (There  was  also  a  second  cause  of  demurrer  that 
two  separate  causes  of  action  had  been  improperly  united.) 
The  court  said:  ''The  first  ground  of  demurrer  is,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  objections  specified  are  in  substance  that  it 
does  not  appear  from  the  complaint  that  the  plaintiff  was  ever 
duly  created  a  swamp  and  overflowed  land  district.  That 
objection,  however,  if  well  taken,  would  go  to  the  legal  capa- 
city of  the  plaintiff  to  sue,  and  not  to  the  sufficiency  of  the 
facts  stated  to  constitute  a  cause  of  action.  {Phoenix  Bank  v. 
Donnell,  40  N.  Y.  410.) "  And  the  court,  following  the  New 
York  case,  said  further:  **A  demurrer  on  the  ground  that 
the  plaintff  has  not  legal  capacity  to  sue,  would  be  bad,  be- 
cause it  does  not  appear  upon  the  face  of  the  complaint  that 
the  plaintiff  has  not.  It  is  not  a  good  ground  of  demurrer  that 
it  does  not  appear  in  the  complaint  that  the  plaintiff  has 
the  legal  capacity  to  sue.  That  omission  can  only  be  taken 
advantage  of  by  answer.  (Code  Civ.  Proc,  sec.  432;  Phoenix 
Bank  v.  Donnell,  40  N.  Y.  410.) "  In  Miller  v.  Luco,  80  Cal. 
257,  the  said  case  of  Swamp  Land  District  v.  Feck,  60  Cal. 
403,  is  expressly  approved,  and  quotations  made  from  it  which 
refer  to  Phoenix  Bank  v.  Donnell,  40  N.  Y.  410;  and  the 
same  thing  occurs  in  Wilhoit  v.  Cunninghaniy  87  Cal.  458. 
Appellant  cites  as  supporting  a  different  rule  OrovUle  etc. 
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ft,  B.  Co,  V.  Plumas  County,  37  Cal.  360;  Loup  v.  California 
Southern  B.  R,  Co,,  63  Cal.  97,  and  People  v.  Central  Pacific 
R,  B,  Co,,  83  Cal.  395.  In  the  Oroville  case  the  legal  existence 
of  the  plaintiff  as  a  corporation  was  denied  in  the  answer, 
and  no  question  as  to  the  sufficiency  of  the  complaint  was 
involved.  In  the  Loup  case  the  author  of  the  leading  opinion, 
after  holding  that  the  demurrer  to  the  complaint  ought  to 
have  been  sustained  for  various  other  reasons,  merely  adds,  as 
a  sort  of  further  assurance,  that  **in  the  fourth  count  of  the 
complaint  there  is  on  averment  of  the  defendant's  corporate 
existence";  but  no  one  of  the  other  justices  concurred  in  that 
expression.  In  People  v.  Central  Pacific  B.  B,  Co,,  83  Cal. 
395,  the  writer  of  the  main  opinion,  after  holding  that  the 
demurrer  to  the  complaint  was  properly  sustained  upon  vari- 
ous grounds,  which  are  elaborately  discussed,  does  say  that 
*'an  averment  of  defendant's  corporate  existence  is  necessary 
in  every  count  of  the  complaint  against  a  corporation" — citing 
the  Loup  case ;  but  there  is  no  discussion  of  the  question  and 
no  reference  to  the  cases  above  referred  to  where  the  question 
was  directly  before  the  court  and  expressly  adjudicated,  ap- 
proving and  restating  the  rule  announced  in  Phoenix  Bank  v. 
Donneli;  the  sentence  quoted  was  not  necessary  to  the  decision, 
and  it  cannot  be  taken  as  overruling  those  cases.  Moreover, 
Wilhoit  v.  Cunningham,  87  Cal.  458,  was  the  latest  declara- 
tion of  the  court  on  that  subject.  And  we  are  satisfied  that 
in  Swamp  Land  District  No,  110  v.  Feck,  60  Cal.  403,  and  in 
the  subsequent  cases  approving  it,  above  cited,  the  rule  is 
correctly  declared. 

Under  the  above  views  it  is  not  necessary  to  consider  re- 
spondent's discussion  of  ''aider  by  verdict"  and  other  points 
made  by  it. 

The  judgment  appealed  from  is  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 
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[L.  A.  No.  1306.    Department  Two. — February  2,  1905.] 

D.  P.  GARRETSON,  AppeUant,  v.  PACIFIC  CRUDE  OIL 
COMPANY  et  al.,  Respondents. 

OOBPORATIONS — ACTION  BY  STOCKHOLDER  F01  BENEFIT  OF  CORPORATION- 
CANCELLATION  OF  Fraudulent  Stock— Failure  of  Proof — Support 
OF  Findings. — In  an  action  by  a  stockholder  for  the  benefit  of  the 
corporation  and  all  other  stockholders  to  cancel  stock  alleged  to 
have  been  fraudulently  issued  by  the  corporation  to  two  of  its 
olBcers  and  certain  stockholders  defendants  upon  a  corrupt  con- 
cealment of  official  acts  and  the  fraudulent  combination  of  de- 
fendants to  cheat  and  defraud  the  other  stockholders  and  the  cor- 
poration, proof  of  these  averments  was  essential  to  plaintiff's  case; 
and  where  there  was  a  failure  of  such  proof,  and  the  evidence 
justified  the  court  in  finding  that  there  was  neither  actual  nor 
constructive  fraud  in  the  transactions  alleged,  the  findings  for  the 
defendants  are  supported,  and  the  court  properly  passed  judgment 
dismissing  the  action  with  costs  to  the  defendants. 

Id.— Organization  of  Corporation— Property  in  Exchange  for  Stock. 
— ^Acting  in  good  fkith,  it  was  competent  for  all  the  stockholders 
organizing  the  corporation  to  agr^  that  shares  of  the  corporation 
should  be  issued  to  themselves  in  exchange  for  property  conveyed 
by  them  to  the  corporation,  and  to  acquire  which  in  part  the 
organization  was  formed. 

Id.— SUBSEQXTENT   ISSUANCE   OF   SHARES — ^PASSINO   OF   TiTLB. — The    fact 

that  the  shares  of  stock  for  the  property  transferred  to  the  cor- 
poration were  not  issued  until  after  other  shares  had  been  issued 
is  inunaterial,  the  title  to  the  stock  having  passed  upon  the  com- 
pletion of  the  agreement  by  which  the  consideration  was  conveyed 
to  the  corporation. 

Id* — False  Representation  as  to  Price — Injury  to  Plaintiff. — ^If 
plaintiff  was  misled  to  his  injury  by  subsequent  false  representa- 
tions of  the  defendants  as  to  the  price  paid  by  them  for  their  stock, 
that  could  not  affect  the  corporation  and  could  not  be  availed  of 
by  the  plaintiff  in  an  action  for  its  benefit;  but  his  only  remedy 
would  be  in  an  action  personal  to  himself. 

Id. — Sale  of  Leases  for  Shares  of  Stock. — One  who,  while  secretary 
of  the  corporation,  acted  personally  at  his  own  expense  in  securing 
valuable  oil  leases,  which  he  sold  in  good  faith  to  the  corporation 
in  consideration  of  stock  to  be  issued  to  himself,  and  which  were 
purchased  by  the  directors  openly  and  in  good  faith,  is  guilty  of 
no  fraud,  actual  or  constructive. 

!». — ^Failure  of  Plaintiff  to  Do  Equity. — The  plaintiff's  case  in 
proof  could  not  warrant  the  court  in  canceling  the  shares  of  stock 
given  in  payment  for  property  conveyed  to  the  corporation,  and 
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at  the  tame  time  allow  the  eorporation  to  retain  the  consideration. 
The  plaintiff  eannot  seek  equity  for  the  benefit  of  the  corporation 
while  wholfy  failing  to  do  equity  or  requiring  the  corporation  to 
do  equity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial 
Laden  Shaw,  Judge. 

The  faets  are  stated  in  the  opinion. 

Goodrieh  &  MeCutchen,  and  Oscar  A.  Trippet,  for  Ap- 
pellant. 

Gtoorge  P.  Adams,  J.  W.  McKinley,  and  Cochran  &  Williams, 
for  Bespondents. 

CHIPMAN,  C. — ^Plaintiff  is  a  stockholder  in  defendant  cor- 
poration, and  as  such  sues  for  its  benefit  and  that  of  all  the 
stockholders,  the  corporation  having,  on  plaintiff's  demand, 
refused  to  bring  the  action.  The  complaint  sets  forth  t*\\'o 
causes  of  action:  First,  to  cancel  an  issue  of  sixty-eight 
thousand  shares  of  the  capital  stock  of  defendant  corporation  ; 
second  an  issue  of  two  hundred  and  fifty  thousand  shares. 
The  first  of  these  issues  was  made  to  defendant  Corbin  for 
himself  and  the  original  corporators  who,  with  the  corpora- 
tion and  one  Wilbur,  constitute  the  defendants  in  this  action. 
The  stock  will  be  referred  to  as  the  Corbin  shares.  The  second 
issue  was  made  to  defendant  Wilbur,  and  will  be  referred  to 
as  the  Wilbur  shares.  The  cause  was  tried  by  the  court  and 
the  findings  of  fact  were  in  favor  of  defendants.  Judgments 
passed,  dismissing  the  action,  with  costs  to  defendant.  Plain- 
tiff appeals  from  the  judgment  and  from  the  order  denying 
his  motion  for  a  new  trial. 

It  is  not  distinctly  claimed  in  plaintiff's  brief  that  the  find- 
ings do  not  sustain  the  judgment,  although  the  argument  in 
effect  is,  that  the  court  drew  wrong  conclusions  from  the  facts 
found,  and  that  in  some  respects  the  facts  were  not  just  in- 
ferences from  the  evidence.  No  point  is  made  that  the  court 
committed  any  errors  of  law  in  ruling  upon  the  evidence 
admitted  or  excluded.  Plaintiff's  brief  is  not  as  helpful  as  it 
might  otherwise  have  been,  nor  is  it  conformable  to  the  spirit 
of  the  rules  of  the  court,  for  it  fails  to  specify  the  particulars 
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wherein  the  findings  are  unsupported  by  the  evidence,  except 
in  a  very  general  way,  and  in  its  statement  of  facts  it  fails 
to  cite  the  folios  of  the  transcript  in  support  thereof.  Turn- 
ing to  the  specifications  in  the  transcript  wherein  the  findings 
are  claimed  to  be  unsupported,  there  is  almost  an  entire  failure 
to  point  out  the  ground  of  the  insufficiency  of  the  evidence. 
An  examination  of  the  record,  however,  convinces  us  that 
the  findings  of  fact  have  support  in  the  evidence,  and  unless 
the  trial  court  drew  wrong  conclusions  from  these  findings 
the  judgment  and  order  must  be  affirmed. 

The  sixty-eight  thousand  Corbin  shares.  It  appears  that 
defendant  Corbin  held  an  option  on  certain  leases  of  oil-lands. 
By  arrangement  among  the  defendants  other  than  Wilbur, 
it  came  about  that  for  a  consideration  Corbin  conveyed  to 
these  defendants  an  interest  in  the  option  held  by  him,  and 
defendant  corporation  was  formed  for  the  purpose  of  taking 
over  these  leases  in  consideration  of  which  sixty-eight  thous- 
and shares  of  the  capital  stock  of  the  corporation  were  to  be 
issued  to  Corbin,  he  to  be  entitled  to  certain  of  those  shares 
and  the  balance  to  be  divided  among  the  other  defendants, 
except  the  corporation  and  defendant  Wilbur,  who  at  this 
time  knew  nothing  of  the  transaction  and  had  no  interest  in 
it.  The  capital  stock  of  the  corporation  was  one  million 
shares,  of  the  par  value  of  one  dollar  each.  It  was  also  agreed 
by  these  orginal  corporatx)rs  that  each  of  them  should  sub- 
scribe for  two  thousand  shares  of  the  corporation  at  ten  cents 
per  share  and  pay  the  money  into  the  treasury;  which  was 
accordingly  done,  and  the  shares  were  issued  to  them.  The 
organization  of  the  corporation  was  effected  on  April  8,  1900, 
the  defendants  other  than  Wilbur  being  the  only  stockholders 
and  directors.  The  first  meeting  of  the  directors  and  stock- 
holders was  held  on  the  day  last  above  named,  and,  all  being 
present,  and  agreeing  thereto,  resolutions  were  duly  passed 
accepting  the  Corbin  option  for  leases  and  authorizing  sixty- 
eight  thousand  shares  of  the  capital  stock  of  the  corporation 
to  be  issued  to  Corbin  pursuant  to  the  agreement  above  re- 
ferred to,  and  the  leases  were  executed  and  delivered  to  the 
corporation  by  the  companies  which  had  given  the  options. 
The  shares  issued  to  Corbin  bear  date  April  25,  1900,  and  on 
Mav  29.  1900,  certificate  fo^  ^,785  sliar<«  were  i8.«.ned  to  eack 
4ix  defenaants,  except  defendant  corporanon,  wnicn  naa  oeen 
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transferred  by  Corbin  pursuant  to  the  agreement  already 
referred  to,  he  retaining  the  remaining  shares.  Defendant 
Wilbur  had  previous  to  April  23d  come  into  the  company, 
and  had  subscribed  for  two  thousand  shares  of  the  company  *s 
stock  on  the  same  terms  as  the  original  shareholders  and  direc- 
tors, and  received  6,785  shares  of  the  Corbin  stock  in  common 
with  them.  About  twenty-five  hundred  shares  had  been  sold 
to  other  persons  whose  certificates  are  dated  April  23,  1900, 
and  on  May  31,  1900,  plaintiff's  shares  were  issued  to  him. 

Plaintiff  alleged  that  the  defendant  stockholders  combined 
and  confederated  to  cheat  and  defraud  the  corporation  and 
the  bona  fide  stockholders  thereof  in  tfhe  issue  of  this  Corbin 
stock;  that  Corbin  paid  nothing  for  the  leases  transferred 
by  him  to  the  corporation;  that  said  leases  had  no  value,  all 
of  which  the  directors  knew  when  they  passed  the  resolutions 
referred  to  above;  that  defendants  paid  nothing  for  said  Cor- 
bin shares  issued  to  them,  and  the  corporation  received  no 
consideration,  nor  was  there  any  property  received  by  said 
corporation  tiierefor. 

The  court  found  otherwise  on  these  issues;  that  the  cor- 
poration **did  receive  a  full  and  valuable  consideration  for 
the  issuance  of  said  stock  to  said  Corbin  and  labor  was  done 
for  and  on  account  thereof,  and  property  actually  received 
by  said  corporation  for  the  issue  of  said  68,000  shares  of 
stock,"  and  the  same  was  not  fictitious,  nor  was  it  issued  with- 
out consideration,  nor  is  it  void.  The  court  also  found  **that 
neither  the  acts  of  said  directors  nor  of  said  Wilbur  or  of 
any  of  them  in  the  issuance  of  said  68,000  shares  of  stock 
were  done  in  bad  faith  or  with  intent  to  appropriate  to  them- 
selves the  property  or  the  stock  of  the  corporation  without 
compensation."  The  court  also  found  that  when  the  sixty- 
eight  thousand  shares  were  issued  there  were  other  stock- 
holders (although  plaintiff  was  not  then  a  stockholder),  but 
that  ^'when  the  resolutions  were  passed  for  said  issuance  of 
stock  to  defendant  Corbin  in  consideration  of  said  leases, 
defendants  herein,  other  than  defendant  corporation  and 
Wilbur,  were  the  only  stockholders  in  said  corporation,  and 
all  of  said  defendants  were  present  at  the  meeting  of  the 
directors  at  which  said  resolutions  were  passed,  and  were  fully 
familiar  with  all  the  facts  with  reference  to  the  issuance  of 
said  stock  to  said  Corbin  and  the  agreements  with  reference 
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to  the  disposition  thereof,  and  consented  and  aprreed  to  the 
issuance  of  said  stock  and  to  all  the  agreements  with  reference 
thereto,"  and  said  transaction,  except  as  to  the  formal  issue 
of  the  certificates  for  said  stock,  was  fully  completed  and 
the  agreements  performed  by  the  parties  thereto  before  any 
person  other  than  defendants  became  a  stockholder  in  said 
corporation,  and  no  persons  other  than  defendants  became 
stockholders  in  such  corporation  prior  to  April  21,  1900. 

It  was  also  alleged  in  the  complaint  that  before  plaintiff 
had  purchased  his  said  shares  the  officers  and  directors  of 
defendant  corporation  falsely  represented  that  they  **have 
all  paid  for  their  stock  at  the  rate  of  ten  cents  per  share." 
The  court  found  that  this  statement  was  caused  to  be  pub- 
lished by  defendant  Corbin  as  secretary  of  the  company,  with 
knowledge  of  the  directors,  and  that  at  the  time  plaintiff 
purchased  his  stock  he  believed  it  to  be  true.  Acting  in  good 
faith,  it  was  competent  for  all  the  stockholders  to  agree  by 
unanimous  concurrence  that  shares  of  the  corporation  should 
be  issued  to  themselves  in  exchange  for  property  conveyed 
by  them  to  the  corporation  and  to  acquire  which  in  part  the 
corporation  was  formed.  {KeUerman  v.  Mater,  116  Cal.  416 ; 
Scadden  Flat  Q.  M.  Co.  v.  Scadden  121  Cal.  33;  Smith  v. 
Ferries  and  C.  H.  By.  Co.,  (Cal.)  51  Pac.  Rep.  710;  Morawetz 
on  Corporations,  sec.  267;  Cook  on  Stockholders,  sec.  38, 
notes  p.  50.)  The  fact  that  the  Corbin  shares  were  not  issued 
until  after  other  shares  had  been  issued  is  immaterial,  for 
the  Corbin  stock  passed  upon  the  completion  of  the  agreement 
by  which  the  consideration  was  conveyed  to  the  corporation. 
Nothing  remained  to  be  done  but  the  formal  issuance  of  the 
certificate  upon  which  the  ownership  of  the  stock  did  not  de- 
pend. {California  S.  Hotel  Co.  v.  C Mender,  94  Cal.  120;' 
San  Joaquin  L.  and  W.  Co.  v.  Beecher,  101  Cal.  70;  Pacific 
Fruit  Co,  V.  Coon,  107  Cal.  447,  at  p.  452.) 

As  to  the  alleged  false  representations  concerning  the  price 
paid  by  defendants  for  their  stock,  the  statement  was  true  as 
to  their  cash  purchases,  and  there  was  evidence  tending  U» 
show  that  the  Corbin  leases  had  a  value  when  acquired  nearly 
if  not  quite  equal  to  ten  cents  per  share  of  the  stock.  How- 
ever this  may  be,  the  purchase  of  the  Corbin  leases  with  stock 
was  done  in  good  faith  and  was  a  legitimate  transaction,  and 
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no  other  stockholder  cotild  complain,  for  all  of  them  agreed 
to  the  purchase.  If  plaintiff  was  misled  to  his  injury  by 
subsequent  false  representations  of  defendants,  the  fact  could 
not  affect  the  corporation.  His  remedy  would  be  one  personal 
to  himself,  and  not  in  the  name  and  for  the  benefit  of  the 
corporation  whose  corporate  transaction  was  valid  when  made. 

The  iwo  hundred  and  fifty  thousand  Wilbur  shares.  The 
complaint  alleges  that  defendant  Wilbur  was  appointed  sec- 
retary, and  general  manager  of  defendant  corporation,  and 
that  while  acting  in  these  capacities  and  for  the  corporation 
he  secured  from  one  Treadwell  and  others  certain  leas»  of 
oil-lands;  that  he  subsequently  assigned  these  leases  to  the 
corporation  and  was  given  two  hundred  and  fifty  thousand 
of  its  shares  therefor.  The  claim  is,  that  he  was  the  agent 
and  trustee  of  the  corporation  when  he  took  the  Treadwell 
leases,  and  in  equity  the  corporation  was  entitled  to  the  bene- 
fits of  the  transaction. 

The  court  found  tiiat  Wilbur  was  not  the  general  manager 
of  the  corporation  when  he  acquired  these  leases  or  at  any 
other  time;  that  he  had  been  elected  as  secretary  previously 
thereto,  but  ^Mt  was  upon  the  express  agreement  that  he 
should  devote  but  little  of  his  time  to  the  duties  of  such  office 
and  should  be  free  to  deal  in  all  properties  on  his  own  ac- 
count.** 

The  court  found  further  that  in  negotiating  for  and  exam- 
ining these  Treadwell  leasehold  properties  Wilbur  paid  his 
own  expenses  and  acted  wholly  in  his  individual  capacity,  and 
"he  was  not  acting  for  or  on  behalf  of  said  corporation  and 
did  not  secure  said  lease  for  said  corporation";  and  ''said 
corporation  was  not  entitled  to  have  said  lease  made  direct  to 
it  or  to  have  said  assignment  made  to  said  corporation  by 
said  Wilbur  without  compensation  or  consideration";  and 
that  ^'the  assignment  of  said  lease  to  said  corporation" 
constituted  "a  full,  adequate,  and  valuable  consideration 
for  said  stock,  and  the  said  issue  was  not  fictitious  or 
without  consideration."  The  court  found  against  plaintiff's 
claim  that  these  shares  were  issued  to  Wilbur  through  a  cor- 
mpt  combination  with  the  other  defendants  and  for  their 
mutual  benefit,  and  found  that  they  were  issued  in  good  faith 
and  for  a  valuable  consideration  to  Wilbur  alone,  in  which 
neither  the   other  defendants  nor  the   corporation   at  the 
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time  had  any  interest.  The  evidence  is  full  and  explicit  aa 
to  all  the  circumstances  attending  this  deal  and  justified  the 
ultimate  facts  found  by  the  court.  There  was  evidence,  and 
the  court  found,  that  there  was  no  fraud  in  the  dealings  com- 
plained of  and  no  concealment  of  the  facts,  but  that  the 
various  steps  in  the  transactions  set  forth  in  the  complaint 
were  duly  entered  on  the  books  of  the  corporation,  and  that 
there  were  no  secret  agreements  between  the  parties  in  respect 
of  the  acts  complained  of. 

It  is  not  necessary  to  controvert  the  principles  of  law  stated 
by  plaintiff  as  governing  oflScers  and  directors  of  corpora- 
tions in  their  dealings  as  such.  Plaintiff's  case  is  grounded 
on  the  alleged  fraud  of  defendants,  other  than  the  corpora- 
tioUy  and  upon  the  corrupt  concealment  of  their  official  acts 
and  their  fraudulent  combination  to  cheat  and  defraud  the 
other  stockholders  and  the  corporation.  Proof  of  these  aver- 
ments was  essential  to  plaintiff's  case  and  was  not  forth- 
coming. On  the  contrary,  the  evidence  justified  the  court 
in  finding  that  there  was  neither  actual  nor  constructive 
fraud  in  respect  of  the  two  transactions  the  subject  of  plain- 
tiff's complaint.  The  facts  do  not  bring  the  case  within  the 
rules  relied  on  by  plaintiff.  The  purchase  of  the  TreadweU 
leases  was  made  by  the  directors  openly  and  free  from  any 
taint  of  fraud,  and  the  evidence  is,  that  these  leases  had  great 
value.  We  do  not  think  the  plaintiff  has  made  a  case  which 
would  warrant  the  court  in  canceling  the  shares  given  in 
payment  for  the  leases,  and  at  the  same  time  allow  the  cor- 
poration to  retain  the  consideration,  and  plaintiff  does  not 
offer  to  restore  the  leases.  Plaintiff  is  seeking  equity  for  the 
benefit  of  the  corporation  while  wholly  failing  to  do  equity 
or  requiring  the  corporation  to  do  equity. 

The  judgment  and  order  should  be  affirmed,  and  it  is  so 
advised. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw^, 
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[Sac.  No.  1286.    Department  One. — February  4,  1905.] 

In  the  Matter  of  the  Estate  of  J.  D.  McDOTTGALD,  Deceased. 
LOUISE  E.  BOGGS,  Executrix  of  Will  of  John  Bogorg, 
Deceased.  Appellant,  v.  CARRIE  B.  iMcDOUGALD,  Ad- 
ministratrix of  J.  D.  McDougald,  Deceased,  Respondent. 

Estates  of  Deceased  Persons — Note  and  Mortgage — Purchase  by 
Administratrix  Individually  —  Assignment  —  SurFici  ency  op 
Presentation. — Where  the  widow  of  the  deceased,  who  was  aJrain- 
istratriz,  purchased  with  her  own  funds  a  note  secured  by  mort- 
gage on  all  the  real  property  of  the  deceased  to  preserve  it  from 
foreclosure,  and  took  an  assignment  of  the  mortgage,  the  presen- 
tation by  her  of  a  secured  claim  against  the  estate  is  not  based 
upon  the  assignment,  but  upon  the  note  and  mortgage;  and  wbere 
a  eopy  of  the  note  accompanied  the  claim  with  a  statement  that 
it  was  secured  by  mortgage  upon  the  real  property  of  the  deceased 
described  in  the  inventory  on  file,  and  giving  the  date  of  its  execu- 
tion and  acknowledgment,  with  the  volume  and  page  of  its  re<»ord, 
and  referring  to  the  inventory  and  record  for  further  particulars, 
the  presentation  was  sufficient  to  identify  the  mortgage  and  justify 
the  allowance  of  the  secured  claim,  though  no  copy  of  the  assign- 
ment was  set  out  therein. 

ID. — SOFnciENCY  or  Allowance. — Where  the  claim  as  presented  was 
allowed  in  full,  the  words  ''approved  and  allowed"  indorsed  there- 
on, wthout  any  limitation  or  reservation,  must  be  taken  as  refer- 
ring to  the  claim  as  presented,  which  purported  on  its  face  to  be  a 
secured  claim,  and  the  claim  must  be  deemed  to  have  been  allowed 
aa  a  secured  claim. 

Id. — Estoppel  of  Creditors — Settlement  op  Account. — The  creditors 
who  had  a  right  to  object  and  did  not  object  to  the  settlement  of 
the  secured  claim  allowed  in  the  first  settled  account  of  the  admin- 
istratrix are  concluded  thereby,  and  cannot  object  to  its  validity 
as  a  secured  claim  in  the  settlement  of  her  final  account. 

Id. — Description  op  Claim  in  Settled  Accpunt — Incidents  op  Ajl- 
lowed  Claim — Adjudication  of  Rank. — The  fact  that  the  descrip- 
tion of  the  allowed  claim  in  the  first  settled  account  did  not  refer 
to  the  mortgage  security  or  the  date  of  the  purchase  after  the 
qualification  of  the  administratrix  is  immaterial,  where  the  descrip- 
tion sufficiently  identified  the  claim  on  file  which  showed  the  fuU 
particulars  of  the  mortgage  lien,  and  of  the  property  mortgaged, 
and  the  date  of  its  assignment.  The  settlement  of  the  account 
was  an  adjudication  of  the  validity  of  the  claim  identified,  includ- 
ing all  incidents  thereto  shown  in  the  statement  of  the  claim  on  file 
as  presented  and  allowed,  necessary  to  establish  its  rank  or  elasa, 
which  need  not  be  contained  or  shown  in  the  account. 
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APPEAL  from  an  order  of  the  Superior  Court  of  San  Joa- 
quin County  settling  the  final  account  of  an  administratrix. 
Prank  H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louttit  &  Louttit,  and  Buck  &  MiddlecofE,  for  Appellant. 

Budd  &  Thompson,  for  Respondent. 

SHAW,  J. — ^This  is  an  appeal  by  Louise  E.  Boggs,  as  execu- 
trix of  a  creditor  of  deceased,  from  that  part  of  the  order 
settling  the  final  account  of  Carrie  B.  McDougald,  as  adminis- 
tratrix of  the  estate,  declaring  that  said  administratrix  holds 
a  valid  claim  against  the  estate,  secured  by  mortgage,  and  is 
entitled  to  a  contingent  dividend  out  of  the  moneys  on  hand, 
upon  the  excess  of  the  claim  over  the  value  of  the  mortgaged 
property. 

The  deceased  died  on  November  17,  1898,  and  his  widow, 
Carrie  B.  McDougald,  was  appointed  and  qualified  as  admin- 
istratrix of  his  estate  on  December  10,  1898.  The  real  estate 
was  appraised  at  twenty-four  thousand  dollars.  It  was  mort- 
gaged to  B.  B.  Parker  upon  a  mortgage  executed  in  1890  to 
secure  a  note  of  twenty-two  thousand  dollars,  due  five  years 
after  date,  upon  which  the  principal  and  a  considerable  amount 
of  interest  remained  unpaid  at  his  death.  When  Mrs.  Mc- 
Dougald qualified  as  achninistratrix  the  mortgage  debt  was 
about  to  become  outlawed,  and  the  holder  of  the  mortgage 
threatened  a  foreclosure  suit.  There  was  no  money  belonging 
to  the  estate,  and  no  means  apparent  from  which  money  could 
be  obtained.  In  order  to  prevent  a  foreclosure  and  save  the 
property  to  the  est'ate  she  purchased  and  obtained  an  assign- 
ment of  the  mortgage,  and  of  the  debt  thereby  secured,  paying 
the  price  out  of  her  own  moneys.  It  is  not  claimed  that  she 
obtained  any  discount.  At  that  time  the  debt  had  not  been 
presented  or  allowed  as  a  claim  against  the  estate.  After 
the  assignment  to  her  she  presented  it  as  a  secured  daim,  and 
it  was  allowed  by  the  judge  of  the  superior  court  by  indorsing 
thereon  and  signing  the  following  statement:  "Allowed  and 
approved  the  14th  day  of  March,  1899,  for  $23,652.30  and 
interest."  '  Thereafter  she  presented  for  settlement  her  first 
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account  current  as  administratrix  of  the  estate,  including 
therein  a  ''list  of  claims  presented  and  allowed"  in  which 
her  claim  was  described  as  follows:  '^ Claimant  Carrie  B.  Mc- 
Dougald ;  amount  $23,652.30  and  int.,  date  of  allowance  March 
14,  1899."  After  due  notice  and  hearing  the  court  made 
an  order  allowing,  approving,  and  settling  this  account  as 
n»ndered. 

It  is  objected  that  this  claim  was  never  properly  presented 
because  a  copy  of  the  assignment  to  Carrie  B.  McDougald  is 
not  set  out  tiierein.  Section  1497  of  the  Code  of  Civil  Pro- 
cedure provides  that  if  a  claim  is  founded  on  a  ''bond,  bill, 
note,  or  any  other  instrument^"  a  copy  of  the  instrument  must 
accompany  the  claim.  A  copy  of  the  note  given  by  the  de- 
ceased and  secured  by  the  mortgage  was  attached  to  the  claim. 
This  is  all  that  was  necessary  to  comply  with  the  above  pro- 
vision of  the  code.  The  daim  was  not  founded  on  the  assign- 
ment, but  on  the  debt  of  the  deceased  as  evidenced  by  the 
note. 

The  same  section  provides  that  if  a  claim  is  secured  by  a 
recorded  mortgage,  'Mt  shall  be  sufficient  to  describe  the 
mortgage  or  lien,  and  refer  to  the  date,  volume,  and  page 
of  its  record."  The  objection  is  made  that  tiliia  claim  did 
not  properly  describe  the  mortgage,  but  we  think  it  is  unten- 
able. It  was  stated  in  the  claim  that  the  note  was  secured  by 
a  mortgage  upon  the  real  property  of  the  deceased,  described 
in  the  inventory  on  file,  to  which  reference  was  made  for 
further  particulars.  The  date  of  its  execution  and  acknowl- 
edgment was  given  in  the  claim,  with  the  volume  and  page  of 
the  record  where  it  was  recorded,  to  which  reference  was  also 
made.  The  mortgage  covered  all  the  real  property  belonging 
to  the  deceased  at  the  time  of  his  death,  and  included  all  the 
real  property  described  in  the  inventory.  We  think  this  was  a 
sufficient  description  of  the  mortgage  to  comply  with  the 
statute.  There  could  be  no  mistake  as  to  the  particular 
mortgage  intended  to  be  relied  upon,  and  the  only  purpose  of 
the  required  description  is  to  identify  the  mortgage. 

It  is  also  claimed  that  the  allowance,  in  the  form  in  which 
it  was  made,  was  equivalent  to  a  rejection  of  the  claim  as  a 
secured  claim.  The  language  of  the  indorsement  does  not 
properly  bear  this  construction-  It  was  allowed  for  the  full 
amount  stated  on  the  face  of  the  claim,  and  therefore  there 
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can  be  no  implication  that  there  was  a  rejection  of  any  part 
of  the  claim  as  to  the  amount.  The  allowance  did  not  con- 
tain any  limitation  or  reservation  whatever.  The  words  "al- 
lowed and  approved"  must  be  taken  to  refer  to  the  claim 
on  which  they  were  indorsed,  and,  as  it  purported  on  its  face 
to  be  a  secured  claim,  it  must  be  deemed  to  have  been  allowed 
as  a  secured  claim. 

The  principal  objection  to  the  claim  is,  that  it  was  purchased 
by  the  administratrix  after  her  appointment  and  qualification 
— ^that  this  was  a  violation  of  section  1617  of  the  Code  of  Civil 
Procedure,  declaring  that  "No  administrator  or  executor  shall 
purchase  any  claim  against  the  estate  he  represents,"  and 
that  a  sound  public  policy  demands  that  she  shall  not  be 
allowed  to  enforce  the  claim  thus  procured.  It  is  probable 
Ichat  the  court  has  some  discretion  with  regard  to  questions 
3f  public  policy,  and  there  is  a  serious  question  whether  such 
policy  should  be  enforced  with  respect  to  a  purchase  of  the 
uharacter  here  presented.  Its  effect  was  to  preserve  to  the 
estate  for  the  time  being  the  only  property  it  possessed,  witii 
Che  result  that  the  estate  received  the  rentals  which  constitute 
the  fund  over  which  the  present  contest  is  waged.  If  she 
had  not  purchased  the  mortgage  debt,  but  had  allowed  the 
prior  holder  to  foreclose  the  mortgage,  there  would  be  no 
money  on  hand  over  which  to  maintain  the  contest.  It  does 
not  seem  just  to  allow  the  general  creditors  to  dispute  the 
lawfulness  of  a  purchase  which  procured  for  them  the  fund 
;n  which  they  claim  to  participate,  and  which,  if  the  purchase 
had  not  been  made,  would  never  have  existed.  But  we  do  not 
find  it  necessary  to  decide  this  question,  for  we  are  of  the 
opinion  that  the  general  creditors  are  concluded  by  the  allow- 
ance of  the  claim  and  the  subsequent  order  of  the  court  set- 
tling the  first  account.  Within  thirty  days  after  the  expira- 
tion of  the  time  for  presenting  claims,  every  executor  or 
administrator  must  render  a  full  account  and  report  of  his 
administration,  and  every  account  must  exhibit  all  debts 
which  have  been  presented  and  allowed  during  the  period 
embraced  in  the  account.  (Code  Civ.  Proc,  sec.  1628.)  When 
an  account  is  presented  for  settlement  after  due  notice,  as  in 
this  case,  any  creditor  or  person  interested  may  contest  the 
same,  and  may  object  to  any  item  of  charge  or  credit,  or  to 
any  claim  allowed  and  not  passed  upon  on  the  settlement  of 
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any  previous  account,  and  may  thereupon  have  his  objection 
settled  and  determined.  (Code  Civ.  Proc.,  sees.  1635, 
1636.)  The  sett'lement  of  an  account  and  the  allowance  there- 
of by  the  court  is  conclusive  against  all  persons  in  any  way 
interested  in  the  estate.  (Code  Civ.  Proc,  sec.  1637.)  One 
whose  claim  has  been  rejected  and  who  is  prosecuting  a  suit 
upon  it  against  the  estate,  is  a  person  interest'ed,  who  may 
make  such  a  contest,  and  who  is  concluded  by  the  settlement 
of  L  previous  account.  The  first  account  of  the  administratrix 
set  forth  her  claim  as  one  of  the  allowed  claims  against  the 
estate.  This  was  sufficient  to  notify  all  persons  interested  that 
the  validity  of  this  claim  would  be  determined  and  established 
by  the  settlement  of  the  account  as  rendered.  No  objection 
or  contest  was  made;  the  account  was  settled,  allowed,  and 
approved  as  rendered,  and  thereupon  this  claim,  with  the 
others  mentioned  in  the  list,  passed  into  the  class  of  daims 
"passed  upon  on  the  settlement  of  a  former  account"  (sec. 
1636),  was  conclusively  established  against  all  persons 
in  any  way  interested,  and  its  validity  was  not  thereafter 
subject  to  attack  upon  the  hearing  of  any  subsequent  account. 
A  judgment  or  order  of  a  court  having  jurisdiction  is  con- 
clusive of  all  matters  involved  which  might  have  been  disputed 
at  the  hearing,  although  no  objection  was  in  fact  made.  This 
rule  applies  to  the  settling  of  accounts  the  same  as  to  any 
other  proceeding.  {Estate  of  Orant,  131  Cal.  ^26;  Estate  of 
Bell,  142  Cal.  102.)  There  is  nothing  in  the  point  that  the 
description  of  the  claim,  as  set  forth  in  the  account,  did  not 
refer  to  the  mortgaged  security,  nor  disclose  on  its  face  the 
fact  that  the  claim  had  been  purchased  by  the  administratrix 
after  her  appointment  and  qualification.  The  statement  in 
the  list  of  claims  set  forth  in  the  account  described  thr  claim 
with  such  certainty  that  there  could  be  no  mistake  concerning 
its  identity.  The  claim  itself  was  on  file  at  the  time,  and  it 
stated  all  the  particulars  as  to  the  mortgage  lien,  the  property 
covered  thereby,  and  the  precise  date  of  the  assignment.  Any 
one  interested  could  therefore  easily  obtain  all  necessary  in- 
formation  upon  these  points  from  the  papers  on  file.  The 
statement  in  the  account  was  sufficient  to  point  out  the  par- 
ticular claim  of  the  administratrix  as  one  of  the  allowed  claims 
This  is  all  that  was  necessary.  It  is  not  the  purpose  of  the 
law  regulating  the  administering  of  estates  to  require,  in  tlie 
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statement  of  matters  oontained  in  an  account,  as  much  nicety 
or  precision  or  as  great  detail  as  is  required  in  pleadings  in 
eiTU  actions.  The  settlement  of  the  account  is  to  be  considered 
as  an  adjudication  of  the  validity  of  aU  claims  exhibited  there- 
in with  sufficient  certainty  to  identify  them  with  accuracy, 
including  all  the  incidents  thereto,  shown  in  the  statement  of 
the  claim  as  filed,  which  are  necessary  to  establish  their  rank. 
It  is  not  necessary  that  the  statement  of  claims  contained  in 
the  account  should  aver  that  the  claim  belonged  to  any  par- 
ticular class,  or  that  it  should  state  the  facts  which  show  the 
class  to  which  it  belonged.  Its  class  is  to  be  determined  from 
the  nature  of  the  daim  as  presented  and  allowed. 

We  find  no  error  in  the  record  of  which  the  appellant  can 
complain.  Carrie  B.  McDougald  has  taken  appeals  from  the 
same  order,  bolii  in  her  representative  capacity  and  as  a 
creditor.  (See  post,  p.  198.)  The  decision  of  the  present 
appeal  will  be  without  prejudice  to  the  appeals  taken  by  Mrs. 
McDougald. 

The  parts  of  the  order  appealed  from  by  Louise  E.  Boggs, 
executrix,  are  affirmed,  so  far  as  her  appeal  is  concerned. 

Angellottiy  J.,  and  Van  Dyke,  J.,  concurred 

Hearing  in  Bank  denied 


[8m.  No.  1290.    Department  One. — Febroarj  4,  1905.] 

In  the  Matter  of  the  Estate  of  J.  B.  McDOUGALD,  Deceased. 
CAERIE  B.  McDOUGALD,  as  Administratrix  and  In- 
dividually.  Appellant,  v.  LOUISE  E.  BOGGS,  Executrii:^ 
etc.,  et  al..  Respondents. 

Estates  of  Dkoxased  Persons — ^Accounts  or  Administratrix — CLAm 
fOB  Purchased  Mortgage— Taxes. — Where  an  administratrix  has 
purchased  a  mortgage  claim  which  has  been  allowed  and  settled 
as  a  secured  claim,  and  the  mortgaged  property  is  insnlBcient  in 
value,  it  is  her  duty  to  list  the  mortgage  for  taxation,  and  she  was 
properly  disallowed  in  the  settlement  of  her  final  account  for  tazea 
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paid  bj  her  which  were  assessed  upon  the  land  and  would  have  been 
assessed  on  the  mortgage  but  for  her  failure  to  list  it. 
Id.— EziouTBD  Oral  Oontkaot  to  Reduce  Intebest  fob  Payment  or 
Taxes — ^Insolvent  Estate — Evidenge. — An  oral  agreement  between 
the  deceased  and  the  original  mortgagee,  whereby  the  interest  on 
the  mortgage  note  was  reduced  from  ten  per  cent  to  seven  per  cent 
in  eonsideration  of  payment  of  taxes  by  the  deceased,  in  so  far 
as  it  was  executed  in  his  lifetime,  was  valid;  but  where  the  estate 
is  insolvent  the  law  reduces  the  interest  to  seven  per  cent,  and  the 
administratrix  after  purchasing  the  mortgage  cannot  be  allowed 
to  profit  personally  by  reason  of  such  oral  agreement,  and  evidence 
thereof  in  her  behalf  was  properly  excluded. 

ID^— Oonsideeation  fOB  Agbeement  to  Beduce  Interest. — The  ad- 
Taneing  of  the  necessary  money  for  the  benefit  of  the  mortgagee, 
and  the  services  of  the  mortgagor  in  attending  at  the  office  of  the 
tax-eoUector,  making  the  payment,  and  procuring  the  receipt  there- 
far,  all  of  whieh,  in  the  absence  of  such  agreement,  the  mortgagee 
must  do,  and  the  mortgagor  is  under  no  obligation  to  perform,  con- 
stitutes a  suificient  eonsideration  for  the  agreement  to  rebate  the 
interest,  and  make  the  written  executory  agreement,  or  the  executed 
oral  agreement,  lawful     * 

Dft.— DniDXNDB  VBOif  Bents— Pbookeds  of  Bale— Mobtoagxb  kot  a  Pee- 
FIBBED  CBSDrroB. — ^Where  the  mortgage  was  purchased  by  the 
administratrix  personally  to  prevent  a  sale,  and  the  property  was 
not  sold,  rents  and  profits  of  the  mortgaged  real  estate  collected 
by  the  administratrix  cannot  be  deemed  part  of  the  proceeds  of  sale, 
and  the  owner  of  the  mortgage  has  no  lien  ux>on  them  and  is  not  a 
preferred  creditor  in  relation  thereto;  but  they  form  part  of  the 
general  assets,  and  where  the  estate  is  insolvent  proportional  divi- 
dends must  be  made  therefronu 

Id. — ^Entibe  Mobtgaoe  I>ebt  to  Shabb  Pbofobtionatkly. — ^For  the 
purpose  of  sharing  in  dividends  from  the  general  assets  in  such  case, 
the  entire  amount  of  the  mortgage  debt  is  to  be  deemed  a  debt 
of  the  fifth  class  under  section  1643  of  the  Code  of  Civil  Procedure, 
and  the  court  had  no  authority  to  inquire  into  the  value  of  the 
unsold  mortgaged  property,  and  to  allow  only  a  contingent  dividend 
for  the  amount  of  the  excess. 

Id. — GoNSTBUcnoK  of  Code — Oontingbnt  Claim — ^Mobtoage  Debt. — 
Where  the  entire  mortgage  debt  is  due,  and  the  amount  is  undis- 
puted, it  is  not  a  contingent  or  disputed  daim  within  the  meaning 
of  seedon  1648  of  the  Code  of  Civil  Procedure. 

APPEALS  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County  settling  the  account  of  ah  administratrix. 
Frank  H.  Smitii,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Budd  &  Thompson,  for  Appellant. 

Louttit  &  Louttit,  and  Buck  &  Middlecoff,  for  Louise  B. 
Boggs,  Executrix,  etc.,  Respondent. 

J.  B.  Webster,  and  0.  H.  Fairall,  for  M.  Goldman,  Re- 
spondent. 

Minor  &  Washington,  for  Hedge,  Buck  &  Co.,  Respondent. 

SHAW,  J. — This  case  presents  two  appeals  by  Carrie  B. 
McDougald  from  the  order  settling  her  second  account  as 
administratrix  of  the  estate — one  taken  by  her  as  administra- 
trix, the  other  as  the  holder  of  a  claim  secured  by  mortgage. 

The  entire  assets  of  the  estate  consist  of  the  real  estate 
covered  by  the  mortgage  held  by  Carrie  B.  McDougald 
$6,822.95,  received  by  her  after  her  appointment,  as  rentals 
of  said  real  estate,  and  five  hundred  dollars  received  on  a  life- 
insurance  policy. 

1.  The  principal  point  urged  by  the  administratrix  in  her 
representative  capacity  is  the  action  of  the  court  in  rejecting 
an  item  of  taxes.  In  her  account  she  claimed  credit  for 
$2,129.67,  paid  as  taxes  on  the  real  estate  described  in  her 
mortgage.  The  court  rejected  this  item,  and  charged  the 
amount  as  a  part  of  the  balance  on  hand  out  of  which  dividends 
were  to  be  paid.  We  think  this  action  of  the  court  was  correct. 
It  appears  that  she  did  not  list  her  mortgage  interest  for  assess- 
ment, but  allowed  the  land  to  be  taxed  in  the  same  manner 
as  if  there  was  no  mortgage  thereon.  As  holder  of  the  mort- 
gage interest,  it  was  her  duty  to  list  it  for  taxation,  and  the 
taxes  consequently  levied  on  that  interest  would  be  her  indi- 
vidual debt,  and  not  the  debt  of  the  estate.  The  debt  being 
greater  than  the  value  of  the  land,  there  could  have  been 
no  excess  on  which  the  estate  would  have  been  taxed.  The 
mortgage  debt  would  therefore  have  covered  it  all.  She 
cannot  be  allowed  to  do  indirectly  what  she  could  not  do 
directly,  especially  when  in  her  trust  capacity  as  administra- 
trix she  was  held  to  the  utmost  good  faith  in  dealing  with  the 
estate.  Equity  will  regard  that  done  which  ought  to  have 
been  done,  and  the  matter  must  be  adjusted  by  requiring  hei 
to  bear  the  burden  of  the  taxes  which  she  should  have  paic* 
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as  fully  as  she  would  have  borne  it  had  she  listed  her  mortgage 
interest  for  taxation  as  she  ought. 

In  this  connection,  she  offered  to  prove  a  parol  agreement 
between  the  deceased  and  Parker,  the  original  mortgagee, 
at  the  time  of  the  execution  of  the  mortgage,  to  the  effect 
that,  if  liie  deceased  would  each  year  pay  the  taxes  on  the 
entire  estate  in  the  property,  including  the  interest  of  both 
mortgagor  and  mortgagee,  the  mortgagee  would  remit  three 
tenths  of  the  interest  provided  in  the  note,  and  would  ac- 
cept a  payment  of  seven  per  cent  as  a  full  payment  of  the 
interest  on  the  debt;  that  this  arrangement  was  carried 
out  during  the  lifetime  of  the  deceased;  that  when  she  pro- 
cured the  mortgage  to  be  assigned  to  her  she  immediately 
transferred  it  to  the  Stockton  Savings  Bank  as  collateral  se- 
curity for  a  debt  she  personally  owed  to  the  bank,  and  that 
thereafter  she,  as  administratrix,  and  said  bank  had  continued 
to  act  under  the  same  arrangement  in  regard  to  taxes  and 
interest.  This  was  objected  to  on  the  ground  that  it  was  an 
oral  agreement  purporting  to  change  the  terms  of  the  note 
and  mor1;gage,  and  the  objection  was  sustained.  Doubtless, 
as  an  executory  agreement  to  bind  the  parties  in  the  future, 
and  so  far  as  it  was  unperformed,  it  was  invalid.  But  it 
would  have  been  valid  if  it  had  been  in  writing  (Hewitt  v. 
Dean,  91  Cal.  5),  and,  so  far  as  it  had  been  performed  by  the 
deceased,  we  see  no  reason  why  it  was  not  valid  as  an  execul'ed 
parol  agreement.  (Civ.  Code,  sec,  1698.)  The  validity  of  such 
agreement  arises  from  the  fact  that,  apart  from  the  loan  of  the 
money,  there  is  a  lawful  and  valuable  consideration  for  the 
promise  of  the  mortgagee  to  rebate  the  interest.  The  ad- 
vancing of  the  necessary  money  for  the  benefit  of  the  mort- 
gagee, and  the  services  of  the  mortgagor  in  attending  at  the 
ofBce  of  the  tax-collector,  making  the  payment,  and  procuring 
the  receipt  therefor,  all  of  which,  in  the  absence  of  such  agree- 
ment, the  mortgagee  must  do,  and  the  mortgagor  is  under  no 
obligation  to  perform,  constitute  a  sufficient  consideration 
for  the  agreement  to  rebate  the  interest,  and  make  the  written 
executory  agreement,  or  the  executed  oral  agreement,  lawful. 
In  substance,  it  is  but  a  part  payment  of  the  interest.  But 
although  the  objection  made  may  not  have  been  well  taken,  the 
evidence  was  properly  excluded  for  other  reasons.    The  note 
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on  its  face  bore  ten  per  cent  interest.  The  estate  being  insol- 
vent, as  the  court  found,  the  holder  of  the  mortgage  claim 
could  not  charge  or  receive  more  than  seven  per  cent  interest 
thereon.  (Code  Civ.  Proc,  sec.  1494.)  The  reduction  of  the  rate 
of  interest  from  ten  per  cent  to  seven  per  cent  was  therefore 
already  accomplished  in  this  case  by  the  law,  and  the  estate 
received,  and  could  receive,  no  benefit  whatever  from  the 
arr.\.?.gement.  There  being  no  reciprocal  benefits,  the  admin- 
istratrix as  mortgagee  cannot  be  allowed  to  profit  personally 
by  the  arrangement.    There  was  no  error  in  this  ruling. 

2.  Objection  is  made  to  the  action  of  the  court  in  refusing 
to  allow  the  credit  for  $2,943.72,  credited  as  interest  on  the 
mortgage  debt  held  by  her.  This  item  was  disallowed  and 
was  ciiarged  to  hex,  as  administratrix,  as  a  part  of  the  balance 
1 3  je  distributed  as  dividends.  The  court  held  that  the  rents 
of  the  mortgaged  property  were  not  a  part  of  the  ** proceeds'* 
of  the  property,  aa  that  term  is  used  in  section  1644  of  the 
Code  of  Civil  Procedure,  but  were  general  assets  of  the  estate, 
auu  that  the  mortgage  debt  of  the  administratrix  was  not 
ent:cleu  to  a  preference  over  the  general  debts  in  the  dis- 
tribution of  such  rents.  It  further  held  that  the  morttrage 
claim  could  not  be  classed  with  the  unsecured  claims,  so  as  to 
be  entitled  to  a  dividend  out  of  the  general  assets  estimated 
upon  its  full  amount,  but  that  as  to  that  claim  the  dividends 
should  be  estimated  only  upon  the  excess  of  the  claim  over 
the  value  of  the  mortgaged  property.  Accordingly,  testimony 
was  taken,  the  value  of  the  land  determined,  the  excess  of 
the  claim  was  found  to  be  $7,491.76,  and  upon  this  sum  the 
court  allowed  a  "contingent"  dividend  of  $412.32,  to  be  paid 
to  her  only  in  the  event  that  she  should  thereafter  become 
entitlea  thereto.  We  presume  that  by  this  the  court  meant 
that  this  sum  should  be  paid  to  her  only  in  the  event  that 
upon  a  foreclosure  sale  there  should  be  a  deficiency  judgment 
for  the  amount  stated  as  the  excess  of  the  debt  over  the  value 
of  the  property  mortgaged. 

We  find  no  statutory  authority  for  the  action  of  the  court 
in  endeavoring  to  ascertain  the  probable  deficiency  and  direct- 
ing that  a  contingent  dividend  thereon  be  retained  until  the 
actual  deficiency  should  be  determined.  It  was  evidently 
Sased  on  the  following  part  of  section  1648  of  the  Code  of 
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Civil  Procedure:  ''If  there  is  any  claim  not  due,  or  any  con- 
tingent or  disputed  claim  against  the  estate,  the  amount  there- 
of, or  such  part  of  the  same  as  the  holder  would  be  entitled 
to  if  the  claim  were  due,  established,  or  absolute,  must  be  paid 
into  the  court,  and  there  remain,  to  be  paid  over  to  the  party 
when  he  becomes  entitled  thereto;  or,  if  he  fails  to  establish 
his  claim,  to  be  paid  over  or  distributed  as  the  circumstances 
of  the  estate  require."  The  claim  on  the  mortgage  debt  was 
due  and  the  amount  was  not  disputed.  If  we  concede  that  it 
was  contingent  to  the  extent  that  the  amount  of  the  ''pro- 
ceeds" of  the  property  mortgaged  was  not  ascertained  and 
could  not  be  determined  until  there  was  a  sale  thereof,  and 
hence  that  the  balance  that  would  remain  after  the  applica- 
tion of  such  proceeds  thereon  was  uncertain  and  indetermin- 
able, still  there  is  nothing  in  the  statute  that  warrants  the 
taking  of  testimony  by  the  court  to  ascertain  the  probable 
deficiency,  or  the  determination  by  the  court  of  the  probable 
deficiency  in  any  manner.  The  section  quoted  contemplates 
that  an  amount  shall  be  paid  into  court  for  the  benefit  of 
such  contingent  claim  equal  to  the  amount  that  would  be 
payable  thereon  if  the  whole  of  it  were  established  as  absolute. 
This  would  require  a  contingent  dividend  on  the  whole  claim. 
We  do  not  think  this  is  the  sort  of  a  contingent  claim  referred 
to  in  that  section. 

Section  1643  of  the  Code  of  Civil  Procedure  divides  the 
debts  of  the  estate  into  five  classes,  to  be  paid  in  the  order 
there  given.  We  are  here  concerned  only  with  the  fourth  and 
fifth  classes.  The  fourth  class  is  described  as  ''Judgments 
rendered  against  the  decedent  in  his  lifetime,  and  mortgages 
in  the  order  of  their  date,"  and  the  fifth  class  as  "All  other 
demands  against  the  estate."  Section  1644  provides  that 
"The  preference  given  in  the  preceding  section  to  a  mortgage 
only  extends  to  the  proceeds  of  the  property  mortgaged.  If 
the  proceeds  of  such  property  is  insufficient  to  pay  the  mort- 
gage, the  part  remaining  unsatisfied  must  be  classed  with 
other  demands  against  the  estate."  Section  1645  declares 
that  "If  the  estate  is  insufficient  to  pay  all  the  debts  of  any 
one  class,  each  creditor  must  be  paid  a  dividend  in  propor- 
tion to  his  claims ;  and  no  other  creditor  of  any  one  class  shall 
receive  any  payment  until  all  those  of  the  preceding  class  are 
folly  paid."     The  word  "proceeds"  as  here  used  does  not 
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include  the  rents  of  the  property  accruing  before  the  sale, 
at  least  where  the  rents,  issues,  or  profits  of  the  property  are 
not  included  in  the  mortgage.  The  court  therefore  properly 
held  that  the  rents  were  general  assets  of  the  estate  on  which 
the  mortgage  was  not  a  lien  and  in  which  it  was  entitled  tc 
no  preference.  The  preference  given  to  mortgage  debts  by 
section  1643  is  by  section  1644  clearly  limited  to  the  proceeds 
arising  from  the  property  mortgaged,  either  upon  a  foreclosure 
sale  or  a  sale  by  the  administrator  under  section  1569. 

"We  think,  however,  that  in  calculating  the  dividend  to  be 
paid  out  of  the  general  assets,  where  there  has  been  no  sale 
of  the  property  mortgaged,  the  mortgage  debt  must  be  classed 
as  a  claim  of  the  fifth  class  and  allowed  a  dividend  estimated 
upon  the  full  amount  of  the  claim  without  any  deduction  for 
the  probable  proceeds  of  a  future  sale.  As  the  preference 
of  the  mortgage  debt  is  limited  to  the  proceeds  of  the  property, 
it  follows  that,  where  there  are  no  proceeds  in  question,  there 
can  be  no  preference,  and  the  mortgage  debt,  in  such  circum- 
stances, ranks  as  an  unsecured  claim  and  stands  in  the  fifth 
class  as  to  the  general  assets.  The  second  clause  of  section 
1644  manifestly  can  have  no  application  whatever  until  there 
has  been  a  sale.  It  does  not  have  the  effect  of  a  declaration 
that  prior  to  a  sale  the  mortgage  debt  cannot  participate  in 
any  dividend  of  the  general  assets.  The  effect  of  the  three 
sections,  properly  construed,  is  that  with  respect  to  the  pro- 
ceeds of  the  mortgaged  property,  the  mortgage  debt  shall  have 
the  preference  and  be  first  paid,  and  that,  where  there  are 
no  proceeds  before  the  court  upon  which  such  preference  can 
operate,  the  claim  has  no  preference  at  all,  and  must  be  classed 
with  other  demands  against  the  estate  as  a  debt  of  the  fifth 
class.  Otherwise  it  would  either  be  unclassified  entirely,  or, 
being  still  classed  as  one  of  the  fourth  class,  it  would  be  en- 
titled to  preference  by  virtue  of  section  1645.  It  must  belong 
to  one  or  the  other  of  these  classes,  and  the  most  reasonable 
interpretation  of  the  code  is  to  give  it  rank,  as  to  general 
assets,  as  a  claim  of  the  fifth  class  and  entitled  to  share  to 
its  full  amount  in  the  dividend. 

The  conclusion  is,  that  the  court  erred  in  establishing  a 
dividend  only  upon  the  supposed  deficiency  and  in  allowing 
it  as  a  contingent  dividend.     It  was  entitled  to  an  absolute 


Feb.  1905.]      Los  Bobles  Water  Ck)  v.  Stoneman.  203 

dividend  to  the  extent  of  its  proportion,  estimated  upon  the 
whole  amount  of  the  claim,  in  the  same  manner  as  the  other 
debts. 

The  order  is  affirmed  as  to  all  parts  thereof  except  the 
order  declaring  and  allowing  a  dividend  upon  the  money 
adjudged  to  be  on  hand.  The  part  of  the  order  declaring  the 
dividend  on  the  claims  is  reversed  and  the  cause  remanded, 
with  directions  to  the  court  below  to  estimate  and  order  pay- 
ment of  a  dividend  upon  the  mortgage  debt,  or  any  part 
thereof  then  remaining  unpaid,  as  a  claim  of  the  fifth  class. 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 


[L.  A.  No.  1310.     Department  Two.— February  4,  1905.] 

LOS  ROBLES  WATER  COMPANY,  AppeUant,  v.  ADELE 
STONEMAN,  and  GERVAISE  PURCELL,  Respondents. 

Injunction — ^Diyebsion  op  Water — Real  Party  in  Interest — Watir 
Company — Contract  between  Owners  and  Grantor — Trust — 
Distribution  from  Reservoir. — A  water  company  organized  as  a 
eorporation  bj  agreement  between  the  owners  of  water-rights  ap- 
purtenant to  their  lands  and  their  grantor's,  and  which  was  clothed 
with  title  to  the  water-rights,  and  to  a  reservoir  site,  waterworks, 
and  pipes  for  distribution  from  the  reservoir,  according  to  their 
respective  interests,  for  which  certificates  of  stock  were  issued  to 
the  grantees  and  grantor,  it  being  agreed  that  the  corporation  should 
control  the  distribution  from  the  reservoirs  through  pipes  and 
hold  the  water-rights  in  trust  for  the  landowners  respectively,  may, 
after  the  contract  has  been  fully  carried  into  effect,  sue  as  the  real 
party  in  interest  to  enjoin  a  wrongful  diversion  of  water  from  the 
reservoir  by  persons  claiming  under  the  grantor,  who  took  without 
eonsideration  and  with  full  notice  of  the  rights  of  the  parties,  and 
who  had  no  greater  rights  than  the  grantor. 

Id. — ^Injury  to  Owners  op  Lots — Estoppel  op  Grantor — Title  of 
Water  Company. — Although  the  injury  was  caused  to  the  owners 
of  the  lots  in  violation  of  an  agreement  by  the  grantor  thereof  to 
make   certain    water-rights   appurtenant    thereto,    and   binding   the 
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grantor  and  her  bars  and  assigns  to  deliver  the  water  for  the 
benefit  of  the  grantees  and  their  heirs  and  assigns,  in  a  reservoir 
to  be  construeted  by  them  npon  a  reservoir  site  to  be  ^eonveyed  bj 
the  grantor  to  them,  the  grantor  is  estopped  to  deny  the  title  of 
the  corporation  or  its  right  to  sue  for  the  injury,  where,  by  the  deeds 
to  them,  the  corporation  was  provided  for,  and  the  grantees  who  had 
received  their  money  on  the  faith  of  the  agreement  for  such  cor- 
poration participated  therein,  and  joined  in  the  conveyance  thereto 
of  the  reservoir  site  and  water-rights  in  trust  for  distribution  from 
the  reservoir  according  to  the  interests  of  the  respective  parties. 

to. — Test  of  Real  Paety  in  Interest — Protection  or  Defendants  by 
Judgment. — The  action  by  the  corporation  to  enjoin  diversion  of 
the  water  is  by  the  real  party  in  interest  where  the  judgment  in 
its  favor  will  protect  the  defendants  against  an  action  by  the  lot- 
owners  whose  water-rights  are  vested  in  the  corporation. 

Id. — Contbaot  with  CJobporation  for  Benefit  of  Lot-Owners. — The 
corporation  was  authorized  to  sue  upon  the  contract  made  by  the 
grantor  of  the  lots  therewith  for  the  benefit  of  the  lot-owners  by 
the  distribution  of  the  water  from  its  reservoir  to  them  and  their 
grantees. 

to. — Validity  of  Trust. — The  trust  in  the  corporation  was  not  void 
as  being  an  invalid  trust  as  to  real  estate.  The  stock  which  carries 
the  rights  to  the  use  of  the  water  from  the  reservoir  was  trans- 
ferable, and  the  land  was  alienable.  The  property  delivered  in  the 
reservoir  may  be  regarded  as  personal  property,  which  might  be 
held  in  trust  for  the  purpore  of  distribution;  and  the  trust  was  in 
substance  that  between  a  corporation  and  its  stockholders. 

to. — Charge  upon  Water-bearing  Lands — Easement — Right  of  En- 
forcement.— ^Wher»  the  grantor  of  the  lands  expressly  made  her 
conveyance  of  the  water-rights  appurtenant  thereto  an  encumbrance 
or  charge  upon  her  water-bearing  lands,  and  covenanted  that  the 
water  should  flow  perpetually,  and  that  the  covenant  should  ''bind 
her  heirs,  successors  in  interest,  and  assigns  of  the  water-bearing 
lands,''  the  extent  of  the  servitude  is  determined  by  the  terms  of 
the  grant;  and  the  corporation  as  the  legal  owner  and  occupant  of 
the  dominant  tenement  may  maintain  an  action  for  the  enforce- 
ment of  the  easement  attached  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  County.    Waldo  M.  York,  Judge, 

The  facts  are  stated  in  the  opinion. 
Stephens  &  Stephens,  for  Appellant 
Lynn  Helm,  for  Respondents. 
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COOPER,  C. — This  action  was  brought  to  restrain  de- 
fendants from  taking  water  from  certain  pipes,  for  a  manda- 
tory injnnction  compelling  them  to  deliver  water,  and  for 
damages.  The  demurrer  of  defendants  to  the  amended  com- 
plaint was  sustained,  and  judgment  entered  in  their  favor. 
Plaintiff  prosecutes  this  appeal,  for  the  purpose  of  reviewing 
the  ruling  on  the  demurrer. 

The  facts  alleged  must,  for  the  purposes  of  this  decision,  be 
deemed  to  be  true.  They  are  in  substance  as  follows:  In 
the  year  1891,  Mrs  Mary  0.  H.  Stoneman  was  the  owner  of 
two  tracts  of  land  in  Los  Angeles  County,  the  first  being  the 
Los  Bobles  Bancho,  consisting  of  one  hundred  and  sixty-five 
acres,  the  second  being  the  Los  Robles  Park  tract.  The  first 
tract  was  farming  or  orchard  land  and  the  second  tract  was 
higher  and  water-bearing  land.  While  she  was  so  the  owner 
she  concluded  to  subdivide  and  sell  the  first  tract,  and,  to  aid 
her  in  so  doing,  to  grant  certain  appurtenant  water-rights 
with -each  subdivision  sold,  the  water  to  be  supplied  from 
the  second  tract,  upon  which  there  were  more  than  sixteen 
and  a  half  miner's  inches  of  water  rising  in  and  flowing 
thereon,  which  could  be  conducted  to  the  first  tract  by  means 
of  pipes.  She  accordingly  subdivided  the  first  tract  into  lots 
of  about  ten  acres  each,  and  sold  one  hundred  and  forty  acres 
during  the  year  1891  to  different  purchasers,  to  each  of  whom 
she  granted,  as  appurtenant  to  the  lot  coneveyed,  a  constant 
flow  of  water  equal  to  one  inch,  miner's  measurement,  to  each 
ten  acres,  and  in  like  proportion  for  larger  or  smaller  tracts, 
to  be  taken  from  the  said  water  rising  in  the  second  tract 
Deeds  were  made  by  the  grantor  to  the  respective  purchasers 
conveying  the  land  and  water  appurtenant  thereto,  and,  after 
a  description  of  the  subdivision  conveyed,  the  deeds  each 
provided  that  the  grantor  on  or  before  the  first  day  of  Feb- 
ruary, 1892,  would  convey  to  the  purchasers  one  acre  of  land 
for  reservoir  purposes ;  that  a  reservoir  should  be  constructed 
upon  the  acre  of  land  by  the  grantees ;  that  the  water  for  the 
grantees  should  be  delivered  into  the  one  reservoir  when 
completed.  The  deed,  in  each  case,  further  provided  that  if 
a  majority  of  the  consumers  of  water  should  elect  to  incor- 
porate for  the  purpose  of  managing  and  controlling  the  stor- 
age and  distribution  of  the  waters  of  said  reservoir  and  should 
so  notify  the  consumers  of  water,  that  all  such  consumers  and 
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grantees  should  be  held  to  have  agreed  to  incorporate  for  the 
purposes  of  managing  and  controlling  the  distribution  of  said 
sixteen  and  a  half  inches  of  water  and  should  convey  to  the 
corporation  their  several  water-rights,  and  receive  certificat<« 
of  stock  therefor. 

The  deeds  so  made  by  Mrs.  Stoneman  each  contained  the 
following  covenant:  *'The  party  of  the  first  part  for  herself, 
her  heirs,  successors  in  interest,  and  assigns,  further  agrees 
to  cause  said  .  .  .  water  to  flow  perpetually  to  said  party  of 
the  second  part  into  said  reservoir  to  be  constructed  as  afore- 
said, his  heirs  and  assigns  forever.  .  .  .  And  the  party  of  the 
first  part  covenants  that  sixteen  and  one-half  (16i^)  miner's 
inches  of  water  shall  be  forever  conducted  to  the  said  reservoir 
from  its  immediate  sources — either  springs,  tunnels,  or  other 
excavations — ^in  and  by  substantial  pipes  in  all  respects  suf- 
ficient for  such  purpose,  to  be  forever  maintained  throughout 
in  good  serviceable  condition  by  the  party  of  the  first  part, 
her  successors  in  interest,  heirs,  and  assigns,  and  that  the 
water  shall  be  forever  preserved  pure  and  free  from  any  and 
all  contamination,  which  obligation  shall  forever  apply  and 
bind  her  heirs,  successors  in  interest,  and  assigns  of  said 
water-bearing  land." 

After  the  conveyance  was  made  the  parties  to  whom  the 
lots  and  appurtenant  water-rights  were  conveyed  consented 
to,  and  did,  incorporate,  the  plaintiff  being  the  corporation 
so  formed.  After  the  incorporation  of  plaintiff,  the  parties 
who  had  purchased  the  several  tracts  of  land,  and  Mrs.  Stone- 
man, their  grantor,  signed,  executed,  acknowledged,  and  de- 
livered to  plaintiff  a  conveyance  which  contained  a  general 
recital  of  the  facts  and  recited  the  conveyance  of  the  one  acre 
to  plaintiff  for  a  reservoir  site,  and  further  recited  that 
**  whereas,  they  [the  grantors]  have  severally  acquired  inter- 
est in  waters,  to-wit:  16  569-1000  inches,  each  inch  equivalent 
to  a  continuous  flow  of  one-fifteenth  of  a  cubic  foot  per  second, 
rising  above  said  reservoir  on  the  elevated  lands  now  or 
formerly  of  Mrs.  Mary  0.  H.  Stoneman  on  the  Los  Bobles 
Bancho  .  .  .  which  said  waters  are  appurtenant  to  those  lands 
described  in  said  above-mentioned  maps  as  lots  1,  2,  3,  4,  5, 
6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  and  18." 

Then,  after  other  recitals,  the  conveyance  states  that  the 
grantors  ''severally  hereby  grant,  bargain,  sell,  and  convey 
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unto  the  party  of  the  second  part,  each,  all  of  their  several 
interests  in  and  to  said  waters  and  in  and  to  all  rights  of 
way  and  main  distributing  pipe-lines  used  and  held  in  con- 
nection with  said  reservoir  site  and  said  waters,  with  power 
upon  the  party  of  the  second  part;  ...  to  manage  and  con- 
trol the  waterworks  and  pipes  in  connection  with  said  reser- 
voir, and  for  the  distribution  of  said  waters.  Said  waters  to 
be  taken,  held,  and  owned  by  the  party  of  the  second  part  in 
trust  for  the  several  owners  of  said  lots  of  land,  the  parties 
of  the  first  part,  and  for  distribution  among  them  in  propor- 
tion to  their  several  interests  in  said  waters.  To  distribute 
said  waters  to  the  several  owners  of  said  lands  and  their 
grantees." 

Thereupon  the  plaintiff  issued  shares  of  stock  to  the  several 
purchasers  in  proportion  to  the  amount  of  water  owned  by 
each  appurtenant  to  his  land,  who  have  ever  since  owned 
and  claimed  the  said  stock  and  recognized  the  title  of  plaintiff 
to  the  water  and  rights  conveyed  to  it  by  said  deed.  The  plain- 
tiff thereupon  went  into  possession  and  continuously  there- 
after, until  interrupted  by  defendants,  for  a  period  of  more 
than  five  years,  continued  in  the  peaceable  possession  of  said 
waters  and  property,  claiming  the  same  adversely  to  all  the 
world,  and  distributing  the  same  to  its  said  stockholders  as  per 
their  agreements  and  rights. 

At  the  time  of  the  conveyance  to  plaintiff  Mrs.  Stoneman 
still  owned  twenty-five  acres  of  orchard  land  of  the  first  tract 
and  had  shares  of  stock  issued  to  her  on  the  basis  of  two 
and  a  half  inches  of  water. 

The  plaintiff  was  really  created  and  came  into  being  for 
the  purposes,  and  as  part  of  the  scheme  of  Mrs.  Stoneman, 
in  connection  with  the  sale  of  the  lots  to  the  several  purchasers. 
It  was  the  agent  or  instrument  to  whom  the  reservoir  site 
was  conveyed,  and  through  whom  all  the  parties,  including 
Mrs.  Stoneman,  were  to  receive  the  water  after  Mrs.  Stoneman 
had  delivered  it  to  the  reservoir. 

On  May  19,  1897,  Mrs.  Stoneman  conveyed  the  second  tract, 
or  water-bearing  lands,  and  the  twenty-five  acres  of  the  first 
tract,  or  orchard  lands,  to  defendant  Purcell.  In  May,  1898, 
defendant  Purcell  conveyed  the  second  tract  to  Adele  Stone- 
man, both  deeds  being  made  without  consideration.  The  t*wen- 
ty-five  acres  of  the  first  tract  so  conveyed  by  Mrs.  Stoneman 
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to  Purcell  has  received  its  share  of  water  and  has  been  irri- 
gated by  plaintiff  under  the  general  plan  and  system. 

Prior  to  the  execution  of  the  deed  to  plaintiff  Mrs.  Stoneman 
had  constructed  a  pipe-line  from  the  second  tract  down  to  the 
reservoir  and  caused  said  sixteen  and  a  half  inches  of  water 
to  be  delivered  to  plaintiff  in  its  said  reservoir,  as  she  had 
eovenanted  to  do.  All  this  had  been  done,  and  the  several  con- 
veyances made  to  the  purchasers  of  the  lots  in  the  first  tract, 
before  the  conveyances  were  made  to  defendants,  and  they 
took  with  full  knowledge  of  the  rights  of  all  parties  to  said 
waters. 

Upon  the  execution  of  the  conveyance  to  defendants,  th^ 
entered  into  possession  of  the  second  tract  of  land  and  of  the 
pipe-line  leading  therefrom,  and  diverted  from  the  pipe-line 
into  which  the  waters  had  been  delivered  to  plaintiff  about 
two  inches  of  the  sixteen  and  a  half  inches  of  water,  and  ever 
since  have  diverted,  and  claim  the  right  to  take  and  divert 
for  their  own  use,  about  two  inches  of  said  waters,  which 
under  the  deeds  and  contract  should  flow  into  said  pipe  and 
into  plaintiff's  reservoir.  Although  requested,  defendants 
refused,  and  continue  to  refuse,  to  turn  the  said  two  inches 
of  water  into  the  pipe-line,  or  to  permit  plaintiff  to  do  so, 
and  they  will,  unless  restrained,  continue  to  divert  said  water 
from  said  pipe-line  and  from  said  reservoir,  to  the  great  injury 
of  plaintiff. 

The  court  below  held  that  plaintiff  was  not  the  real  party 
in  interest,  and  that  it  had  no  beneficial  interest  in  the  subject- 
matter  of  the  action. 

Defendants'  counsel  argues,  in  support  of  the  ruling,  that 
the  plaintiff  by  the  conveyance  to  it  did  not  acquire  ''any 
interest  in  said  waters  sufficient  to  enable  it  to  bring  an  action 
for  their  diversion  or  any  interference  therewith." 

We  may  assume,  for  the  purposes  of  this  discussion,  that 
the  defendants,  taking  without  consideration,  and  with  full 
knowledge  of  the  rights  of  all  parties,  are  in  no  better  position 
than  Mrs.  Stoneman  would  be  if  she  had  not  made  the  con- 
veyance of  defendants  and  had  diverted  the  water  as  these 
defendants  have  done.  After  receiving  the  money  of  the 
parties  to  whom  she  conveyed  lots,  in  consideration  of  her 
agreement  to  deliver  sixteen  and  a  half  inches  of  water  to 
jplaintiff  for  them,  and  after  inducing  them  to  incorporate  and 


Feb.  1905.]     Los  Roblbs  Water  Co.  v.  Stoneman.  209 

expend  their  money  in  buildin^  a  reservoir  and  a  system  of 
pipes  for  the  distribution  of  the  water,  and  after  conveying 
the  water  to  plaintiff,  she  will  not  be  allowed  to  divert  the 
water  and  say  that  plaintiff  has  not  sufficient  legal  title  to 
maintain  the  action.  She  joined  in  the  conveyance  of  the 
legal  title  to  plaintiff.  She  will  not  now  be  allowed  to  say 
that  plaintiff  has  no  interest  in  receiving  what  was  legaUy  con- 
veyed to  it.  Plaintiff  is,  as  all  corporations  are,  the  artificial 
person  representing  the  shareholders.  It  acts  for  the  share- 
holders, and  its  property  is  the  property  of  those  who  hold 
the  certificates  of  stock.  It  cannot  live  in  houses,  wear  clothes, 
ride  in  carriages,  or  eat  the  fruit  produced  on  the  lands,  but 
it  can  under  our  laws  sue  and  be  sued  and  protect  the  prop- 
erty rightfully  conveyed  to  it.  The  purchasers  of  the  lot* 
from  Mrs.  Stoneman  agreed  among  themselves  and  with  her 
to  create  plaintiff.  They  did  this  so  as  to  have  a  common 
reservoir  and  a  common  system  of  pipes,  instead  of  having 
many  reservoirs  and  many  pipe-lines.  Mrs.  Stoneman  joined 
in  the  conveyance  and  conveyed  the  reservoir  site  as  an  induce- 
ment to  the  parties  to  purchase  her  land.  It  is  true  that  the 
water  made  appurtenant  to  each  lot  or  parcel  of  land  is 
still  appurtenant  to  such  lot  or  parcel,  and  that  the  owner 
of  the  lot  or  parcel  would  be  the  one  injured  by  a  diversion 
of  the  water  or  any  part  of  the  water  to  which  such  lot  is 
entitled.  But  for  this  reason  it  will  not  be  held  that  each 
separate  owner  of  the  eighteen  lots  must  bring  a  separate 
action.  It  might  in  such  case  be  difficult  to  show  just  how 
much  water  was  diverted  from,  and  how  much  injury  was 
done  to,  each  owner  of  the  lot  It  is  not  difficult  to  hold  that 
plaintiff  is  entitled  to  the  two  inches  of  water  that  defendants' 
grantor  conveyed  to  it.  If  we  should  hold  that  Mrs.  Stoneman 
or  her  successors  must  deliver  the  amount  of  water  she  agreed 
to  deliver  to  the  artificial  person  to  whom  she  agreed  to  deliver 
it,  the  parties  entitled  to  it  can  determine  their  several  rights 
without  allowing  defendants  to  cause  vexation  and  delay  be- 
cause the  plaintiff  does  not  claim  the  water  for  itself.  It  is 
the  duty  of  a  party  making  a  lawful  contract  to  live  up  to  it. 
It  is  not  the  business  of  such  party  to  raise  the  question  as  to 
the  person  or  persons  to  be  benefited  by  the  result  of  the 
contract  being  performed.  If  the  plaintiffs  were  an  inde- 
pendent artificial  person,  having  no  relation  with  the  parties 

CXLVI.     CaL— li 


210  Los  RoBLES  Water  Co.  v.  Stoneman.     [146  Cal. 

by  and  through  whom  it  was  created,  and  held  no  property 
belonging  to  any  of  the  parties  to  the  transaction  leading  up 
to  its  incorporation,  the  question  would  be  quite  different. 
But  it  was  created  for  the  very  purpose  of  carrying  out  the 
agreements  of  the  parties.  In  such  case  a  court  of  equity 
will  reach  out  beyond  the  form  and  shadow  and  grasp  the 
substance.  It  will  endeavor  to  aid  the  parties  in  carrying  out 
their  contract,  and  in  enforcing  their  respective  rights  under 
them,  rather  than  to  lend  its  assistance  to  defeat  such  con- 
tracts by  imaginary  obstacles.  In  this  case  a  judgment  in  favor 
of  plaintiff  would  protect  the  defendants  from  further  suits 
by  the  owners  of  the  lots  as  to  the  same  matter.  This  is  all 
that  defendants  are  entitled  to,  or  that  they  have  a  right  to 
expect.  The  statute  provides  that  an  action  shall  be  prosecuted 
in  the  name  of  the  real  party  in  interest.  (Code  Civ.  Proc, 
sec.  367.)  It  also  provides  that  a  person  with  whom  or  in 
whose  name  a  contract  is  made  for  the  benefit  of  another  may 
sue  without  joining  with  him  the  persons  for  whose  benefit 
the  action  is  prosecuted.  (Code  Civ.  Proc.,  sec.  369.)  The 
contract  in  this  case  was  made  by  Mrs.  Stoneman  with  plain- 
tiff for  the  benefit  of  the  parties  to  whom  Mrs.  Stoneman  con- 
veyed the  several  lots.  It  provided  that  plaintiff  should  ''dis- 
tribute said  water  to  the  several  owners  of  said  lands  and 
their  grantees." 

In  speaking  of  the  meaning  and  object  of  the  code  in  re- 
quiring that  an  action  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  this  court  said  in  Giselman  v.  Starr, 
106  Cal.  657:  **It  is  to  save  the  defendant  against  whom  a 
judgment  may  be  obtained  from  further  harassment  or  vexa- 
tion at  the  hands  of  other  claimants  to  the  same  demand.  It 
is  to  prevent  a  claimant  from  making  a  simulated  transfer, 
and  thus  defeating  any  just  counterclaim  or  set-off  which 
defendant  would  have  to  the  demand  if  pressed  by  the  real 
owner.  But  where  the  plaintiff  shows  such  a  title  as  that  a 
judgment  upon  it  satisfied  by  defendant  will  protect  him  from 
future  annoyance  or  loss,  and  where,  as  against  the  party 
suing,  defendant*  can  urge  any  defense  he  could  make  against 
the  real  owner,  then  there  is  an  end  of  the  defendant's  concern 
and  with  it  his  right  to  object ;  for,  so  far  as  he  is  interested, 
the  action  is  being  prosecuted  iu  the  name  of  the  real  party 
in  interest." 
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It  is  evident  that  by  the  above  test  the  judgment  in  this 
ease  will  protect  defendants  or  bar  them,  as  the  case  may 
be.  The  several  parties  to  whom  the  water  was  conveyed 
joined  in  the  agreements  and  required  that  the  water  be 
delivered  to  the  plaintiff  in  the  reservoir  ''to  be  taken,  held, 
and  owned"  by  the  plaintiff  for  the  several  owners  of  the  lots. 
Nor  was  the  conveyance  to  plaintiff  void  as  an  express  trust  in 
real  estate.  The  conveyance  states  that  the  waters  are  to  be 
held  and  owned  in  trust  for  the  several  owners  of  the  lots,  but 
this  would  be  true  if  it  had  not  been  so  stated  in  the  deed. 
The  corporation,  as  matter  of  law,  would  hold  the  water  and 
all  other  property  in  trust  for  its  stockholders.  The  stock, 
which  carries  the  right  to  the  use  of  the  water,  is  transferable, 
and  the  land  is  alienable.  The  property  is  not  tied  up  and 
withheld  from  the  channels  of  trade,  and  hence  the  kind  of 
conveyance  here  is  not  among  the  evils  prohibited  by  the  pro- 
vision of  the  code  upon  express  trusts  as  to  real  estate.  The 
water  when  delivered  into  the  plaintiff's  reservoir  from  liie 
lands  of  the  grantor  may  be  regarded  as  personal  property. 
We  know  of  no  law  prohibiting  the  plaintiff  from  holding 
the  title  to  such  property  in  trust  for  the  purposes  of  distribu- 
tion. In  fact,  the  statement  that  the  property  is  held  in  trust 
is  in  substance  but  a  statement  as  to  the  relations  between  the 
plaintiff  and  its  stockholders. 

It  is  not  necessary  in  this  case  to  decide  the  question  as  to 
whether  or  not  the  covenants  run  with  the  land  and  are  binding 
upon  the  present  owners.  Mrs.  Stoneman,  while  she  owned 
the  water-bearing  lands,  conveyed  the  sixteen  and  a  half  inches 
of  water  as  an  encumbrance  or  charge  upon  the  land;  she 
expressly  covenanted  that  the  water  should  flow  perpetually, 
and  that  the  covenant  in  each  case  should  ''bind  her  heirs, 
successors  in  interest,  and  assigns  of  said  water-bearing  lands." 
The  extent  of  a  servitude  is  determined  by  the  terms  of  a 
grant  or  the  nature  of  the  enjoyment  by  which  it  is  acquired. 
(Civ.  Code,  sec.  806.) 

The  owner  of  an  estate  in  a  dominant  tenement  or  the 
occupant  of  such  tenement  may  maintain  an  action  for  the 
enforcement  of  an  easement  attached  thereto.  (Civ.  Code,  sec. 
809.)  If  the  covenant  had  been  to  furnish  the  water  to  a 
third  party,  or  to  do  something  independent  of  the  grantor 
and  grantee,  and  not  connected  with  the  thing  transferred, 
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fhen  it  would  be  different;  but  in  this  case  to  say  that  the 
covenant  waa  for  the  benefit  of  the  reservoir ;  or  for  the  benfit 
of  a  third  party,  would  be  to  ignore  the  plain,  common-sense, 
practical  view  of  the  covenant  and  contract  made  by  the 
parties. 

We  advise  that  the  judgment  be  reversed,  with  directions 
to  the  court  below  to  overrule  the  demurrer. 

Harrison,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  reversed,  with  directions  to  the  court  below  to  overrule  the 
demurrer.  McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 
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JAMBS  A.  JOHNSTON,  and  J.  V.  COLLINS,  Respondent^ 
V.  D.  T.  CALLAHAN,  Appellant. 

Appeal  fbom  Judgment — ^Ekvdew — Judoment-Boll — ^Waiver  op  Pnn>- 
nros — FAniUBE  to  Appear  at  Trial. — ^Upon  appeal  from  a  judg- 
ment where  there  is  no  statement  or  bill  of  exceptions  in  the  record, 
and  where  findings  were  waived  by  the  failure  of  the  defendant  to 
appear  at  the  trial,  the  case  must  be  Jetermined  upon  the  judgment- 
roll  alone,  consisting  in  such  case  of  the  pleadings  and  judgment. 

Id. — ^NonoB  op  Trial — Bule  op  Gottbt  not  Part  op  Beoord — ^Bbcital 
IK  JuDOiiENT.— A  rule  of  court  requiring  reasonable  notice  to  the 
adverse  party  of  the  time  fixed  for  trial,  which  is  no  part  of  the 
record,  cannot  be  considered;  and  where  the  judgment  recites  that 
it  appeared  by  competent  and  satisfactory  evidence  that  more  than 
five  days'  notice  was  given  of  the  time  when  the  cause  was  set  for 
trial,  a  compliance  with  the  provisions  of  the  code  is  thereby 
shown. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Placer 
County.    J.  E.  Prewett,  Judge 

The  facts  are  stated  in  tiie  opinion  of  the  court 

Arthur  H.  Barendt,  for  Appellant. 
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Tabor  &  Tabor,  for  Respondents. 

VAN  DYKE,  J. — This  is  an  appeal  from  the  judgment  of 
the  superior  court  of  Placer  County.  The  action  was  for  the 
recovery  of  $380.80  for  goods  sold  and  delivered,  and  work, 
labor,  and  services.  It  appears  that  the  case  was  heard  and 
judgment  rendered  in  the  absence  of  the  defendant  or  his 
counsel,  and  in  his  appeal  defendant's  counsel  says:  ''With 
a  rush  that  was  well-nigh  indecent,  and  against  the  urgent 
protests  of  counsel  for  the  defendant,  the  case  was  hurried 
to  trial  in  the  lower  court  and  judgment  entered  against 
defendant.  From  this  judgment  defendant  appeals  and  claims 
that  it  should  be  set  aside : — 

''1st.  Because  no  notice  of  motion  to  set  for  hearing  was 
given  and  there  is  no  record  of  any  such  notice  in  the  papers 
of  the  case  on  file  in  the  superior  court  of  Placer  County. 

"2nd.  Because  no  notice  of  the  time  fixed  for  hearing  was 
given  defendant  and  appellant,  and  there  is  no  record  of  such 
notice  in  the  papers  in  the  ease  on  flile  in  the  superior  court 
of  Placer  County. 

"3rd.  Because,  on  the  assumption  that  an  informal  com- 
munication in  a  letter  to  the  defendant's  counsel  may  have 
been  sufficient  to  put  him  on  his  guard,  tiie  notice  therein 
conveyed  was  nevertheless  too  short. 

"The  defenses  here  offered  may  be  technical,  but  are  jus- 
tifiable on  the  ground  that  they  are  the  only  resort  against 
the  injustice  of  what  is  conmionly  known  as  a  'snap  judg- 
ment' taken  by  default." 

There  is  no  bill  of  exceptions  or  statement  brought  up  with 
the  judgment,  and  the  appeal  must  be  determined  by  what  is 
disclosed  in  the  judgment-roll  alone, — ^that  is,  the  pleadings 
and  the  judgment, — as  in  this  case  a  failure  to  appear  on  the 
part  of  defendant  was  a  waiver  of  findings  on  his  part  (Code 
Civ.  Proc.,  sees.  634-670.) 

The  complaint  in  the  action  was  filed  November  8,  1901, 
and  the  answer  thereto  April  21,  1902,  and  the  trial  was  had 
June  2, 1902.  In  the  judgment  it  is  recited  that  "It  appearing 
to  the  court  by  competent  and  satisfactory  evidence  that  the 
defendant  was  duly  notified  more  than  five  days  prior  to  the 
2d  day  of  June,  1902,  that  the  above  entitled  cause  was  set 
for  trial  for  Monday,  June  2d,  1902,  at  the  hour  of  ten  o'clock, 
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and  that  all  the  allegations  of  the  plaintiffs'  complaint  on 
file  herein  are  true ;  that  the  denials  contained  in  the  answer 
of  defendant  are  untrue,  it  is  ordered  and  adjudged,"  etc. 

Appellant  in  the  brief  of  his  counsel  copies  what  purports 
to  be  a  rule  of  the  superior  court  of  Placer  County  in  refer- 
ence to  giving  notice  to  an  adverse  party  of  the  trial  of  a  cause, 
containing  the  following:  *'A  party  having  a  cause  set  for 
trial  in  the  absence  of  the  adverse  party  must  see  that  the 
latter  has  reasonable  notice  of  the  time  fixed."  That  rule  of 
court,  however,  is  no  part  of  the  record  in  this  case,  and  cannot 
therefore  be  considered.  As  already  shown,  the  judgment 
recites  that  satisfactory  evidence  was  before  the  court  that 
defendant  was  notified  more  than  five  days  prior  to  the  trial 
of  the  cause  that  the  same  was  set  for  trial  on  the  day  men- 
tioned, and  that  is  a  compliance  with  the  provisions  of  the 
code  on  that  subject.     (Code  Civ.  Proc,  sec.  594.) 

If  the  judgment  were  taken  against  the  defendant  either 
through  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect,  he  was  furnished  ample  means  for  relief  in  the  court 
below.  (Code  Civ.  Proc,  sec.  473.)  It  is  worse  than  useless, 
however,  to  appeal  from  the  judgment  upon  the  judgment-roll 
alone,  unless  some  defect  is  disclosed  in  the  record,  as  every 
presumption  and  intendment  is  resolved  in  favor  of  the  regu- 
larity of  the  proceeding  in  the  court  below. 

The  judgment  must  be  affirmed,  and  it  is  so  ordered 

ShaWy  J.,  and  Angellotti,  J.,  concurred. 


[Sac.  No.   1345.     Department  Two. — February  6,   1905.] 

WALTER  DEMARTINI,  Special  Administrator,  etc.,  of 
Gerolomo  De  Martini,  Deceased,  Respondent,  v.  G.  AL- 
LEGRETTI,  et  al.,  Respondents;  and  ANNA  BASSO, 
Administratrix,  etc.,  of  Loiigi  Demartini,  Deceased,  et 
aL,  Appellants;  GIOVANNI  DEMARTINI  et  al..  Inter- 
veners, Respondents. 

BsTATB  OF  Deceased  Persons — Void  Wniii/— Beoovebt  of  Assets  by 
Administbatob^ — An  iostnunent  redtmg  that  a  Bum  of  money  baa 
been  placed  in  the  bands  of  two  penons  to  keep,  care  for,  and 
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invest  the  same  for  him  in  case  of  the  death  of  the  party  ezecutiog 
it,  and  providing  for  the  disposition  thereof  by  them  in  certain 
snms  to  persons  named,  or  the  survivors  of  them,  after  his  death , 
vested  no  present  interest  in  such  persons,  but  is  testamentary  in  its 
character,  and  is  void  where  not  executed  according  to  the  statute 
of  wills.  In  the  event  of  h^s  death  his  administrator  may  rf«over 
such  sums  of  money  as  assets  of  his  estate. 
Id. — Statutx  or  Limitations  Inapplicable. — Where  the  action  by  the 
administrator  was  brought  within  two  months  after  the  death  of  the 
party  executing  the  instrument  the  statute  of  limitations  is  inap- 
plicable thereto,  and  the  lapse  of  time  from  the  date  of  the  instru- 
ment is  immateriaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial.  P. 
H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joseph  P.  Cavagnaro,  and  Budd  &  Thompson,  for  Ap- 
pellants. 

John  O'Gara,  for  Plaintiff,  Respondent. 
W.  J.  De  Martini,  and  John  O'Qara,  for  Interveners,  Re- 
spondents. 

Solinsky  &  Wehe,  P.  J.  Fallon,  0»  K.  Bonestell,  and  Nicol 
&  Orr,  for  other  Respondents. 

McPARLAND,  J. — This  is  an  action  by  the  administrator 
of  the  estate  of  Gerolomo  Demartini,  deceased,  to  recover 
of  the  defendants  G.  AUegretti  and  G.  B.  De  Martini  certain 
money  alleged  to  be  the  property  of  said  estate  in  the  hands 
of  said  defendants.  Those  two  defendants  in  their  answer 
admit  the  possession  of  the  money  and  that  they  received 
it  from  the  deceased,  and  aver  their  desire  and  readiness  to 
pay  it  to  whomsoever  it  belongs;  but  they  say  that  certain 
other  defendants  named  in  the  complaint  assert  ownership 
of  said  money  and  they  ask  the  court  to  determine  to  whom 
it  should  be  paid.  Other  defendants  claim  to  be  entitled  to 
the  money  by  virtue  of  a  certain  written  instrument  herein- 
after set  forth,  executed  by  the  deceased  on  the  twentieth  day 
of  October,  1896,    and  bearing  that  date.     There  were  also 
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certain  additional  defendants  and  interveners  in  the  case  who 
are  heirs  at  law  of  the  deceased,  and  who  joined  with  plain- 
tiflf  in  claiming  what  is  sought  by  the  complaint.  The  court 
found  that  the  money  involved  is  the  money  of  the  estate, 
and  rendered  judgment  accordingly  for  plaintiff.  The 
said  defendants,  who  claim  under  said  instrument  of  October 
20,  1896,  and  who  filed  a  cross-complaint,  appeal  from  the 
judgment  and  from  an  order  denying  their  motion  for  a 
new  trial. 

The  material  facts  in  the  case  are  these:  In  May,  1895, 
the  deceased  had  about  five  thousand  dollars  deposited  in 
some  of  the  savings  banks  of  Stockton  which  was  not  bringing 
must  interest,  and  on  the  23d  of  that  month  he  drew  the 
money  from  the  banks  and  gave  it  to  the  defendants  O. 
Allegretti  and  G.  B.  Demartini  for  the  purpose  of  having 
them  invest  it  for  him  so  that  it  might  produce  a  better  income. 
They  took  the  money  and  very  successfully  invested  it  for 
him  in  mortgages,  taking  the  mortgages  in  their  own  name. 
They  gave  him  from  time  to  time  whatever  of  the  money  he 
wanted.  While  this  condition  of  affairs  existed,  the  deceased, 
on  October  20,  1896,  made  and  delivered  to  them  the  written 
instrument  under  which  appellants  claim  and  which  is  as 
follows : — 

"Stockton,  Cal.,  October  20,  1896. 
"Messrs.  G.  Allegretti  and  G.  B.  Demartini  (or  the  survivor 
of  yourselves),  Stockton,  Cal. 

**  Having  placed  in  your  hands  the  sum  of  five  thousand 
two  hundred  ($5200.00)  dollars,  gold  coin,  to  keep,  care  for 
and  invest  for  me  in  your  names  until  the  date  of  my  death, 
I  now  hereby  direct  you  as  to  the  disposal  of  said  sum  of 
money  in  the  event  of  my  death. 

"At  the  time  of  my  death  or  as  soon  thereafter  as  possible, 
pay  the  expenses  of  my  last  sickness  and  all  the  expenses 
of  the  burial  of  my  body;  retain  for  yourself  a  reasonable 
amount  for  your  services  and  expenses  in  the  care  and  invest- 
ment of  said  sum  of  money;  after  which  is  done,  pay toLuigi 
Demartini,  my  brother,  the  sum  of  one  thousand  ($1,000.00) 
dollars  gold  coin;  to  Maria  Demartini,  wife  of  PiUipi  De- 
martini, the  sum  of  one  hundred  ($100.00)  dollars  U.  S.  gold 
coin ;  and  Giustina  Demartini,  daughter  of  Fillipi  Demartini, 
the  sum  of  ($50)  dollars  U.  S.  gold  coin,  and  the  remainder 
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of  said  sum  of  money,  pay  to  Oiovanni  Demartini  (son  of 
Goiseppi  Demartini,  Davidie  Demartini  (son  of  Ouiseppi  De- 
martini),  and  Giovanni  De  Martini  (son  of  Paule  Demartini), 
share  and  share  alike,  in  U.  S.  gold  coin. 

**In  the  event  of  the  death  of  Maria  Demartini  or  Quistina 
Demartini,  before  my  death,  the  sum  directed  to  be  paid  to 
her,  shall  be  paid  to  the  survivor  of  them. 

''And  in  the  event  of  the  death  of  either  or  any  of  the  said 
Luigi,  Giovanni,  Davidie  and  Giovanni  Demartini  (before  my 
death)  the  sum  or  sums  hereby  directed  to  be  paid  tc  Lim  or 
them,  shall  be  paid  to  the  survivors  of  said  last  nanieti  bene- 
ficiaries, share  and  share  alike,  that  is,  divided  equally  amongst 
them. 

**In  the  event  of  the  death  of  G.  Allegretti  or  G.  B.  Demar- 
tini, then  I  direct  that  the  survivor  of  them  shall  carry  out 
my  desires  and  wishes  aforesaid. 

Your  friend, 
his 
"  [Signed]     Geralomo  X  Demabtinl 
mark 
"Witness  to  mark  of  Gteralomo  Demartini, 
''E.  L.  Wilhoit, 
"(Jeo.  E.  Wilhoif 

After  the  giving  of  this  instrument  the  same  condition  of 
affairs  continued  until  the  death  of  the  deceased,  which  oc- 
curred on  the  19th  day  of  February,  1902.  They  continued 
to  give  him  whatever  of  the  money  he  wanted,  and  had  given 
him  at  the  time  of  his  death  nearly  one  thousand  dollars. 
The  deceased  lived  up  in  the  mountain  region,  and  the  de- 
fendant Allegretti  on  the  witness-stand  said:  "Geralomoused 
to  come  down  himself  and  we  paid  money  to  him,  and  some- 
times he  wrote  from  the  mountains  and  we  sent  it  up.  The 
payments  were  made  as  set  forth  in  our  answer. — Q.  Was 
there  at  any  time  any  limit  placed  upon  the  amount  he  should 
draw? — A.  There  was  no  limit  at  all;  he  can  draw  it  all." 
He  testified  further  as  follows:  **Q.  For  whose  use  and  bene- 
fit were  you  investing  and  keeping  that  money! — A.  Mr. 
Demartini. — Q.  Which  Demartini! — ^A.  Geralomo  Demartini.'* 
He  also  testified  that  the  deceased  made  the  instrument  of 
October  20th  to  get  rid  of  the  necessity  of  probate  proceed- 
ings.    The  foregoing  was  substantially  all  the  evidence  in  the 
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case.  There  was  no  question  as  to  the  correctness  of  the  ac- 
count rendered  by  said  two  defendants,  or  as  to  the  amount 
of  money  left  in  their  hands. 

The  appellants  contend  that  by  the  said  instrument  of  Oc- 
tober 20,  1896,  an  interest  in  the  money  vested  in  appellants 
in  praesenti,  although  the  enjoyment  was  postponed  until  after 
the  death  of  the  deceased ;  while  respondents  contend  that  the 
instrument  was  not  intended  to  pass,  and  did  not  pass,  any 
present  interest  from  the  deceived  to  the  appellants,  but  was 
only  an  attempt  to  make  a  disposition  of  the  property  to  take 
effect  after  his  death,  which  he  could  only  have  done  by  a 
properly  executed  will.  Counsel  on  each  side  have  argued 
the  case  with  ability  and  learning,  and  have  quoted  and  com- 
mented upon  many  leading  authorities  relating  to  the  ques- 
tion; but  we  do  not  think  that  it  would  serve  any  useful 
purpose  to  review  those  authorities  here.  Each  case  cited 
depended  upon  its  particular  facts,  and  there  is  not  much 
variance  in  the  authorities  as  to  the  general  principles  of 
law  applicable.  It  is  suflBcient  for  us  to  say  what,  in  our 
opinion,  is  the  legal  effect  of  the  particular  facts  in  the  case 
at  bar  with  respect  to  the  question  here  involved ;  and  we  think 
that  the  contention  of  respondent  and  the  conclusion  reached 
by  the  court  below  as  to  this  question  are  right.  The  "sur- 
rounding circumstances"  shown  by  the  evidence  certainly 
give  no  aid  to  appellants'  contention.  And  looking  alone  at 
the  instrument  in  question  there  is  nothing  to  be  seen  in  it 
which  gives  to  appellants  any  present  vested  interest  or  estate 
in  the  property  in  contest.  It  merely  gives  direction  to  AUe- 
gretti  and  G.  B.  Demartini  that,  in  the  event  of  the  death  of 
the  deceased,  they  shall  then  give  whatever  of  his  money  they 
may  still  have  in  their  hands  to  the  appellants.  Nothing  is 
given  them  before  the  event  of  his  death.  This  direction 
had  no  effect  before  his  death,  and  it  could  not  have  effect 
after  that  event,  for  a  disposition  of  property  to  take  effect 
after  death  can  be  made  only  by  an  instrument  executed  in 
accordance  with  the  statute  of  wills.  The  instrument  from 
beginning  to  end  is,  on  its  face,  clearly  and  entirely  testa- 
mentary in  character. 

Appellants  plead  the  statute  of  limitations.  The  action  was 
commenced  within  two  months  after  the  death  of  the  deceased, 
and  we  are  unable  to  see  any  ground  whatever  for  claiming 
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that  the  action  was  barred  as  to  appellants  by  any  provision 
of  the  statute  of  limitations. 

The  judgment  and  order  appealed  from  are  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sae.  No.  1093.    Department  One. —  Febmary  7,  1905.] 

JONATHAN   MIDDLETON,    Respondent,    v.    ABASTRA- 
VHiLE  MINING  COMPANY  et  al.,  AppeUants. 

mhono  cobforations — mortqagi  bt  first  boasd  or  dirxotobs — 
Construction  op  Civil  Codb — Corporate  Powers — Necessary  Im- 
plication.— A  mortgage  upon  mining  property  purchased  by  a 
mining  eorporation,  executed  by  its  president  and  secretary  in 
pursuance  oi'  a  resolution  of  the  first  board  of  directors  named  in 
the  articles  of  corporation,  was  duly  executed  by  the  corporation. 
Under  sections,  290,  292,  and  302  of  the  Civil  Code  it  is  necessarily 
implied  that  in  the  interim  between  the  organization  of  the  cor- 
poration and  the  first  election  of  directors  the  corporate  powers 
and  authority  of  the  corporation  may  be  exercised  by  the  directors 
named  in  the  articles  of  incorporation. 

Id. — ^Evidence — ^Ratification  of  Mortgage  by  STocKHOLDEEts — Certifi- 
cate OF  Secretary — Stock-Book  and  Stock-Journal. — ^The  record 
made  and  certified  by  the  secretary  of  the  corporation  at  the 
annual  meeting  of  the  stockholders,  showing  a  unanimous  ratifica- 
tion by  them  of  the  mortgage  upon  the  mining  property,  was  prima 
facia  evidence  of  that  fact;  but  in  so  far  as  it  states  the  number 
of  shares  represented,  and  that  the  secretary  announced  the  total 
number  of  shares  issued,  showing  that  two  thirds  of  the  issued  stock 
was  not  represented,  it  is  not  even  prima  facia  evidence  of  those 
facts;  and  the  stock-book  and  stock-journal,  and  other  evidence  of 
the  ownership  of  shares  represented,  were  admissible  to  show  that  the 
mortgage  was  in  fact  ratified  by  the  holders  of  more  than  two 
thirds  of  the  outstanding  stock. 

Id. — Mortgagees  as  Stockholders  not  Disqualified. — The  stockhold- 
ers do  not  stand  toward  each  other  in  a  fiduciary  relation;  and  the 
mortgagee,  in  his  capacity  as  a  stockholder,  was  not  diaqualified 
from  voting  to  ratify  the  mortgage. 

I2>w — Information  to  Stockholders — ^Ratification  of  Lien. — ^Where 
all  of  the  stockholders  had  sanctioned   the  original  purchase   of 
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the  mimng  property,  and  at  the  annual  meeting  the  fact  of  the 
purchase,  and  of  the  number  and  amounts  of  notes  given  to  the 
grantor,  and  that  thej  were  secured  by  lien  upon  the  company  v 
property  was  stated,  the  ratification  tnereof,  without  seeking  to  be 
informed  further  as  to  the  character  if  the  lien,  had  the  effect 
of  ratifying  any  lien  placed  upon  the  mining  ground  by  the  directors 
which  would  be  a  reasonable  form  of  security. 

Id. — Ckbtificatb  Attached  to  Mobtqagb— Prima  Facie  Pboof. — The 
ratification  was  complete  upon  the  adoption  of  the  resolution  by 
two  thirds  of  the  stockholders.  The  evidence  of  the  ratification  is 
not  required  to  be  attached  to  the  mortgage;  but  the  provision  of 
the  statute  for  attaching  to  it  the  secretary's  certificate  of  its 
ffiioption  is  for  the  convenience  of  proof,  and  the  prima  fade  char- 
acter of  such  certificate  as  evidence  yields  to  t'  ^  record  proof  of  its 
adoption. 

fD. — Psiobitt  of  Becobded  Mortgage  ovee  Laboeers'  Lieks. — The  lien 
of  a  duly  recorded  mortgage  upon  the  mining  property  executed 
prior  to  performance  of  labor  upon  the  mining  property  takes 
precedence  of  the  liens  for  such  labor. 

Id. — ^Mortgagee  as  Manager  not  Estopped— Lien  not  Postponed.— 
The  fact  that  the  mortgagee  was  manag<!r  of  the  mining  corpora- 
tion during  the  time  of  the  performance  of  the  labot  subsequent 
to  the  record  of  the  mortgage,  and  that  such  labor  was  performed 
with  his  knowledge  or  even  at  his  request,  did  not  estop  the  mort- 
gagee nor  have  the  effect  to  postponj  the  lien  of  his  mortgage  to 
the  laborers'  liens. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tuol- 
umne County  and  from  an  order  denying  a  new  trial.  G. 
W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion. 

J.  B.  Curtin,  J.  P.  O'Brien,  and  C.  E.  Dedrick,  for  Ap- 
pellants. 

P.  W.  Street,  for  Respondent. 

HARRISON,  C. — Action  for  the  foreclosure  of  a  mortgapre 
upon  certain  mining  property  executed  to  the  plaintiff  by  the 
defendant  corporation.  The  other  defendants  claim  an  inter- 
est in  the  property  by  virtue  of  certain  mechanics'  liens  for 
labor  performed  upon  the  mining  ground  subsequent  to  the 
execution  and  recordation  of  the  mortgage.  The  corporation 
suffered  default,  and  judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  satisfaction  of  his  claim  and  for  the  satisfac- 
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tion  of  the  daims  of  the  defendants  out  of  the  surplus.  The 
latter  have  appealed  from  that  portion  of  the  judgment  which 
postpones  their  liens  to  that  of  the  plaintiff,  and  urge  in  sup- 
port of  their  appeal  that  there  was  no  valid  execution  of  the 
plaintiff's  mortgage;  that  its  execution  was  not  ratified  by 
the  holders  of  two  thirds  of  the  capital  stock  of  the  corpora- 
tion; and  that  the  plaintiff  is  estopped  from  claiming  a 
priority  for  his  liens  over  their  liens. 

These  propositions  involve  a  consideration  of  the  following 
facts :  After  the  secretary  of  state  had  issued  his  certificate 
that  the  articles  of  incorporation  had  been  duly  filed,  the 
incorporators  therein  named  adopted  a  code  of  by-laws,  and 
on  April  7, 1897,  the  persons  named  in  the  articles  as  directors 
for  the  first  year,  organized  as  a  board  and  elected  a  president 
and  secretary,  and  therafter,  on  the  same  day,  passed  a  reso- 
lution authorizing  the  president  and  secretary  to  enter  into 
an  agreement  with  the  plaintiff  herein  for  the  purchase  of 
certain  mining  property,  including  that  described  in  the 
mortgage,  upon  certain  specified  terms.  On  April  12th  the 
plaintiff  herein  executed  to  the  corporation  a  conveyance  of 
the  said  property,  and  as  a  part  of  the  consideration  therefor 
the  president  and  secretary  executed  to  him  certain  promissory 
notes  of  the  corporation.  May  25, 1897,  the  board  of  directors 
authorized  an  execution  to  him  of  a  mortgage  upon  its  mining 
property  to  secure  the  said  promissory  notes,  and  on  the  next 
day  the  mortgage  described  in  the  complaint  herein  was  exe- 
cuted. The  annual  meeting  of  the  stockholders  was  held  July 
20,  1897,  and  at  that  meeting  a  resolution  was  adopted,  ap- 
proving and  confirming  the  act  of  the  directors  in  purchasing 
the  said  property  and  executing  the  said  promissory  notes  and 
mortgage.  During  the  years  1899  and  1900  the  plaintiff  was  the 
manager  of  the  defendant  corporation,  and  the  appellant  Ton- 
kins was  the  superintendent  of  its  mining  properties,  and 
during  that  period  the  appellants  other  than  Tonkins  per- 
formed labor  upon  the  said  mining  ground,  with  the  knowl- 
edge and  consent  of  the  plaintiff,  and  afterwards  filed  in  the 
recorder's  oflSce  notices  of  their  claim  of  mechanics'  liens 
therefor  The  appellant  Tonkins,  as  said  superintendent,  per- 
formed labor  and  expended  money  on  said  mine  for  the 
corporation,  and  in  September,  1900,  in  an  action  therefor 
against  it,  caused  an  attachment  to  be  levied  upon  the  prop- 
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erty,  and,  subsequent  to  the  commencement  of  the  present 
action,  obtained  judgment  against  the  corporation  for  the 
amount  of  his  claim. 

1.  The  objection  to  the  sufficiency  of  the  execution  of  the 
mortgage  must  be  overruled.  It  was  executed  by  the  prt^i- 
dent  and  secretary  of  the  corporation  in  pursuance  of  a 
resolution  of  the  board  of  directors  expressly  authorizincr 
them  to  execute  it.  The  contention  of  the  appellant  that,  as 
under  section  305  of  the  Civil  Code  the  corporate  powers  of 
the  corporation  are  to  be  exercised  by  a  board  of  directors 
**elected"  from  the  stockholders,  and  as  the  directors  in  office 
at  the  time  the  mortgage  was  executed  were  merely  the  persons 
who  had  been  named  as  such  in  the  articles  of  incorporation, 
and  had  not  been  "elected,"  they  could  not  confer  any  valid 
authority  to  execute  the  mortgage,  would  set  at  naught  many 
of  the  provisions  of  the  code. 

By  section  296  of  the  Civil  Code,  upon  the  issuance  by 
the  secretary  of  state  of  his  certificate  that  proper  articles 
of  incorporation  have  been  duly  filed,  the  corporation  is 
brought  into  existence,  with  all  the  corporate  rights  and 
powers  that  are  given  by  statute.  The  corporation  can  exer- 
cise these  powers  only  through  its  board  of  directors,  but  it 
is  not  to  be  supposed  that  the  legislature  intended  that  it 
should  be  an  inert  and  lifeless  body  during  the  interim  be- 
tween its  coming  into  existence  and  the  time  of  holding  its 
first  annual  meeting.  The  provision  of  section  290  of  the 
Civil  Code,  that  the  articles  of  incorporation  must  set  forth 
the  number  of  directors  and  the  names  and  residences  of  those 
who  are  appointed  for  the  first  year,  taken  in  connection  with 
the  provision  of  section  302  of  the  Civil  Code,  that  the  direc- 
tors are  to  be  elected  annually,  and,  in  the  absence  of  any 
by-law  in  reference  thereto,  that  such  election  must  be  held 
on  the  first  Tuesday  in  June,  necessarily  implies  that  in  the 
interim  between  the  organization  of  the  corporation  and  the 
first  election  of  directors,  the  corporate  powers  and  authority 
of  the  corporation  may  be  exercised  by  the  directors  named  in 
the  articles  of  incorporation. 

2.  The  objection  that  the  mortgage  was  not  ratified  by  the 
stockholders  in  the  manner  required  by  law  is  based  upon 
the  record  made  by  the  secretary  of  the  proceedings  had  at 
the  annual  meeting  in  reference  to  such  ratification.     In  this 
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record  he  stated  that  there  were  present  at  the  meeting  the 
holders  of  25,062  shares  of  the  capital  stock  of  the  corpora- 
tion, and  that  the  resolution  for  ratifying  the  act  of  the  direc- 
tors was  unanimously  adopted.  In  this  record  it  is  also  stated 
that  the  secretary  announced  to  the  meeting  that  44,065  shares 
of  the  capital  stock  of  the  corporation  had  been  issued,  and 
it  is  urged  by  the  appellants  that  it  is  hereby  shown  that  the 
resolution  did  not  receive  the  approval  of  the  holders  of 
two  thirds  of  the  outstanding  stock. 

The  plaintiff,  however,  against  the  objection  of  the  de- 
rendants,  was  allowed  by  the  court  to  introduce  other  evidence, 
some  of  which  was  taken  from  the  stock-book  and  stock-journal 
kept  by  the  corporation,  and  some  of  which  was  his  own  testi- 
mony, against  the  secretary's  record  of  the  annual  meeting, 
both  as  to  the  amount  of  the  outstanding  stock  and  the  amount 
represented  at  the  meeting.  From  this  evidence  it  appeared 
that  only  41,365  shares  had  been  issued,  and  that  there  were 
present  at  the  meeting  the  holders  of  31,775  shares, — ^that  is, 
6,713  more  shares  than  waa  stated  in  the  record  kept  by  the  sec- 
retary. In  the  records  of  the  meeting  the  secretary  had  stated 
that  the  plaintiff  was  present  and  represented  11,515  shares. 
The  plaintiff,  however,  testified  at  the  trial  that  at  that  time 
he  owned  and  held  18,828  shares  of  the  capital  stock  that  had 
been  issued  to  him.  It  thus  appears  that  by  the  unanimous 
vote  of  those  present  at  the  annual  meeting  the  holders  of 
more  than  two  thirds  of  the  outstanding  stock  ratified  the 
acts  of  the  directors. 

The  court  did  not  err  in  receiving  this  evidence.  There  is 
no  principle  of  law  or  provision  of  statute  under  which  the 
records  of  a  private  corporation  kept  by  its  secretary  are  to 
be  regarded  as  conclusive  evidence  of  the  facts  therein  stated. 
(See  Thompson  on  Corporations,  sees.  7739,  7740.)  The 
record  which  section  377  of  the  Civil  Code  requires  to  be 
kept  by  the  corporation  of  **  every  act  done  or  ordered  to 
be  done'*  and  of  *'who  were  present  and  who  absent"  at  any 
meeting,  may  be  regarded  as  prima  facie  evidence  thereof  as 
between  the  members  or  stockholders  of  the  corporation ;  but 
the  secretary's  record  of  the  statement  of  a  fact  made  to  the 
meeting  by  himself,  or  by  any  other,  which  is  derived  from 
'Some  outside  source,  is  not  even  prima  facie  evidence  of  that 
fact.     The  ** stock  and  transfer  book,"  which  under  section 
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378  of  the  Civil  Code  the  corporation  is  required  to  keep,  is 
the  source  from  which  is  to  be  ascertained  the  amount  of  out- 
standing stock,  as  well  as  the  names  of  the  several  stockhold* 
ers  and  the  amount  held  by  each,  and  is  the  criterion  under 
section  312  of  the  Civil  Code  for  determining  the  amount  of 
stock  held  by  any  person,  and  for  which  he  is  entitled  to 
cast  a  vote  for  any  purpose  at  a  stockholders'  meeting.  The 
statement  by  the  secretary  in  his  record  of  a  stockholders' 
meeting  of  the  amount  of  stock  held  by  a  stockholder  must 
yield  to  the  evidence  derived  from  this  book.  The  testimony 
of  the  plaintiff  as  to  the  number  of  shares  held  by  him  at  the 
time  of  the  annual  meeting  was  a  matter  peculiarly  within 
his  knowledge,  and  though  subject  to  be  overcome  by  the 
production  of  the  stock-book,  must,  in  the  absence  of  evidence 
therefrom,  prevail  oyer  the  unsupported  recital  of  the  secre- 
tary in  his  minutes  of  that  meeting.  The  court,  therefore, 
did  not  err  in  holding  that  the  evidence  was  sufRcient  to  es- 
tablish the  ratification  by  the  stockholders  of  the  mortgage 
executed  to  the  plaintiff. 

The  suggestion  in  the  appellants'  brief  that  by  reason  of 
his  interest  the  plaintiff  is  disqualified  from  voting  in  favor 
of  ratifying  the  act  of  the  directors  is  without  merit.  The 
stockholders  of  a  corporation  do  not  hold  a  fiduciary  relation 
to  each  other  by  which  one  is  precluded  from  voting  at  a  stock- 
holders' meeting  upon  any  question  in  which  he  has  an  indi- 
vidual interest  adverse  to  any  of  the  other  stockholders. 

3.  The  resolution  adopted  by  the  stockholders  at  their  an- 
nual meeting  was  a  sufficient  ratification  of  this  mortgage. 
The  original  purchase  of  the  mining  ground  had  been  made 
under  the  express  authorization  of  the  entire  body  of  stock- 
holders at  that  time;  and  at  the  annual  meeting  the  fact  of 
its  purchase  was  announced,  and  that  in  settlement  therefor 
six  promissory  notes  of  the  corporation  for  one  thousand 
dollars  each,  secured  by  a  lien  upon  the  company's  property, 
had  been  given  to  the  grantor  towards  the  payment  of  the 
purchase  price.  The  stockholders  were  thus  informed  that 
the  directors  had  created  a  lien  upon  the  mining  ground  of 
the  corporation,  and  also  of  the  extent  of  that  lien,  and  their 
action  in  unanimously  approving  and  confirming  this  act  of 
the  directors,  without  seeking  to  be  informed  of  the  character 
of  the  lien,  had  the  effect  to  ratify  the  creation  of  any  lien 
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placed  upon  the  mining  ground  by  the  directors  which  would 
be  a  reasonable  form  of  security  for  the  promissory  notes. 
The  statute  (Stats.  1897,  p.  96)  does  not  require  the  evidence 
of  this  ratification  to  be  attached  to  the  mortgage.  The  rati- 
fication became  complete  upon  the  adoption  of  the  resolution 
by  the  stockholders.  The  provision  in  the  statute  for  attach- 
ing to  the  mortgage  the  secretary's  certificate  of  its  adoption 
is  for  the  convenience  of  proof,  and  the  prima  facie  character 
of  such  certificate  as  evidence  yields  to  the  production  of 
the  original  record  of  its  adoption. 

4.  The  fact  that  the  plaintiff  was  the  general  manager  of 
the  corporation  during  the  time  that  the  appellants  performed 
their  labor  upon  the  mining  ground,  and  that  such  labor  was 
performed  with  his  knowledge,  or  even  at  his  request,  did  not 
have  the  effect  to  postpone  the  lien  of  his  mortgage  to  the  liens 
which  they  acquired  by  virtue  of  such  labor.  His  mortgage 
had  been  executed  and  was  a  matter  of  public  record  long 
prior  to  the  time  when  the  others  rendered  their  services, 
and  they  are  held  to  have  entered  upon  that  service  with 
notice  that  whatever  rights  they  might  acquire  by  reason 
thereof,  would  be  subject  to  the  prior  lien  of  his  mortgage. 

The  judgment  and  order  should  be  afi&rmed« 

Cooper,  C,  and  Qray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  jndg- 
fuent  and  ordar  ^^  affirmed. 

^gellotti, «).,  Shaw,  J.,  Van  Dyke,  J. 


^Hm.   No.   1304.     Department   One. — ^February  7,   1905.] 

lETHUH  M.  NOBLE,  Administrator,  etc.,  of  Deborah  H.  Lee, 
Appellant,  v.  CLARA  D.  L.  GARDEN  et  al.,  Re- 
spondents. 

bTATB   or    DXCBASID    PXBSONS — GlFT    CaUSA    MOBTIS — ^ASSZONID    CSB- 

ToriCATB  OP  Stock — Oontbol  of  Donob^-Dxlivxbt  after  Death 
— ^Pbopsbtt  or  Estate. — ^Where  the  deceased  during  her  lifetime 
maintained  dominion  and  eontrol  of  eertifieatee  of  stoek  in  a  build- 
ing and  loan  association,  and  drew  all  dividends  thereon  after  the 
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delivery  of  assigned  eertifieates  to  her  agent,  to  whom  she  delivered 
other  shares,  with  a  pass-book,  which  was  essential  to  a  transfer 
of  shares,  the  fact  that  she  gave  such  agent  oral  directions  to 
deliver  the  assigned  shares  after  her  death  and  that  he  complied 
with  such  directions,  does  not  establish  a  gift  caxLsa  mortis,  and 
such  assigned  shares  remained  the  property  o^  her  estate. 
Id. — Change  or  Possession  before  Death  Essential — Tsstaicentabt 
Disposition. — ^In  order  to  constitute  a  gift  causa  mortis,  there 
must  be  an  actual  or  symbolical  delivery  and  change  of  possession 
of  the  thing  given,  or  of  the  means  of  obtaining  possessior  and 
control  thereof,  so  as  to  constitute  an  executed  transfer  legal  or 
equitable,  during  the  lifetime  of  the  donor;  otherwise  it  is  a  testa- 
mentary disposition,  good  only  if  made  and  proved  as  a  wiU. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Frank  H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion. 

Plummer  &  Dunlap,  Woods  &  Levinsky,  and  Sheldon  G. 
Kellogg,  for  Appellant 

Nieol  &  Orr,  for  Respondents  Clara  D.  L.  Gkurden  et  al. 

Budd  &  Thompson,  for  Respondent  San  Joaquin  Valley 
Building  and  Loan  Association. 

COOPER,  C. — This  action  was  brought  to  obtain  a  deciee 
that  twenty-nine  shares  of  the  capital  stock  of  the  San  Joa- 
quin Valley  Building  and  Loan  Association  is  the  property  of 
the  estate  of  Deborah  H.  Lee,  deceased.  Findings  were  filed 
upon  which  judgment  was  entered  for  defendants.  This 
appeal  is  from  the  judgment  on  the  judgment-roll  and  a 
bill  of  exceptions. 

The  question  is  as  to  whether  or  not  the  title  to  the  prop- 
erty in  controversy  passed  by  a  gift  catisa  mortis  during  the 
last  illness  of  deceased.  The  facts  are  substantially  as  fol- 
lows: On  October,  1892,  deceased  was  ill,  suffering  from  a 
paralytic  stroke,  and  under  the  care  of  a  nurse  and  physician. 
She  sent  for  Arthur  M.  Noble,  told  him  that  she  had  about 
fifteen  thousand  dollars  in  money,  and  wanted  his  advice  as 
to  what  was  best  ''for  her  to  do  so  as  to  produce  her  some 
income  and  still  have  control  of  it  while  she  lived."  Noble 
advised  her  to  take  stock  in  the  San  Joaquin  Valley  Building 
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and  Loan  Association,  a  corporation,  of  which  he  was  secre- 
tary; that  the  stock  would  pay  dividends;  and  that  she  could 
draw  the  principal  or  any  part  of  it  at  any  time  she  pleased. 
She  said  to  Noble:  ^^ Suppose  I  am  sick  a  long  time  and  want 
to  use  more  money,  how  can  I  get  the  money t"  Noble  ex- 
plained to  her  that  the  money  would  be  represented  by  the 
different  certificates  in  different  denominations,  and  that 
she  could  surrender  any  certificate  at  any  time  and  get  the 
money.  She  replied:  '^I  want  to  be  sure  that  this  does 
not  go  out  of  my  control.  I  have  bills  to  pay  and  expenses 
to  meet  and  I  want  money  available  for  that  purpose. "  Noble 
told  her  that  it  would  be  under  the  conditions  desired  by  her ; 
that  the  by-laws  of  the  association  provide  that  the  money 
represented  by  the  certificates  can  be  withdrawn  at  any  time, 
but  that  she  would  lose  the  interest  since  the  last  dividend 
was  paid,  in  case  she  desired  the  money  before  a  dividend 
became  due.  Deceased  told  Noble  to  issue  the  certificates  in 
her  name,  and  they  were  so  issued,  nineteen  in  all.  She  also 
gave  Noble  a  list  of  persons  to  whom  she  wanted  the  cer- 
tificates assigned.  Noble  prepared  the  certificates  and  assign- 
ments as  requested,  and  delivered  them  to  deceased,  who 
kept  them  a  few  days  and  again  sent  for  Noble,  and  gave  him 
the  certificates  with  the  remark:  ^'I  want  you  to  take  these 
certificates  and  keep  them  in  your  safe,  and  when  anything 
happens  to  me,  if  I  should  pass  away,  whatever  is  left  from 
these  certificates  deliver  them  to  the  people  to  whom  they 
have  been  assigned." 

Among  the  certificates  were  Nos.  467,  468,  and  481,  being 
those  in  controversy,  481  being  for  twenty-five  shares  of  the 
capital  stock,  and  467  and  468  for  ten  shares  each.  On  the 
back  of  certificate  481  was  the  following  writing :  "For  valu- 
able consideration  I  do  hereby  transfer  and  set  over  unto 
Clara  D.  L.  Garden  25  shares  of  the  stock  of  the  San  Joaquin 
Valley  Building  and  Loan  Association  standing  in  my  name 
as  per  the  books  of  the  corporation.  Certificate  No.  481, 
issued  October  17,  1902.  Witness  my  hand  this  17th  day  of 
October,  1902."  The  same  being  duly  signed  by  deceased  and 
witnessed.  The  certificate  also  contained  the  clause:  **No 
transfer  shall  be  valid  unless  the  pass-book  of  the  shareholder 
transferring  is  also  surrendered,  and  the  association  is  not 
bound  except  for  the  value  of  the  shares  as  shown  by  the  pass- 
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book,  of  even  number  with  the  certificate.''  The  assignments 
of  Nos.  467  and  468  were  in  the  same  form,  except  one  of 
these  was  assigned  to  Helen  L.  Garden  and  the  other  to  David 
L.  Garden.  The  pass-book  was  delivered  to  Noble  and  there- 
after remained  in  his  possession. 

In  the  early  part  of  February,  1903,  Noble  took  all  the 
certificates  and  went  to  see  deceased,  who  was  still  bedridden 
and  rapidly  failing.  He  then  at  her  request  paid  her  the 
accrued  dividends  on  the  entire  stock  ($159),  and  she  sur- 
rendered and  had  canceled  two  of  the  certificates,  one  for  one 
hundred  dollars  and  the  other  for  one  thousand  dollars, 
and  received  the  money  therefor.  She  handed  the  remaining 
certificates  back  to  Noble  and  asked  him  to  keep  them  safely 
for  her,  and  in  case  of  her  death  to  deliver  them  to  the  per- 
sons to  whom  they  were  respectively  assigned. 

On  March  12,  1903,  deceased  died,  without  having  revoked 
said  assignments  or  any  of  them.  The  certificates  were  then 
in  the  safe  in  the  possession  of  Noble,  who  afterwards  deliv- 
ered them  to  the  parties  named  in  the  respective  assignments. 

Gifts  donatio  mortis  causa  had  their  origin  in  the  civil  law, 
and  were  adopted  with  slight  modifications  into  the  common 
law.     {Ward  v.  Turner,  2  Ves.  Sr.  431.) 

Justinian  defines  a  donatio  mortis  causa  as  ''that  which  is 
made  to  meet  the  case  of  death,  as  where  anything  is  given 
upon  condition  that,  if  any  fatal  accident  befalls  the  donor, 
the  person  to  whom  it  is  given  shall  have  it  as  his  own;  but 
if  the  donor  should  survive,  or  if  he  should  repent  of  having 
made  the  gift,  or  if  the  person  to  whom  it  has  been  given 
should  die  before  the  donor,  then  the  donor  shall  receive  back 
the  thing  given." 

It  was  much  doubted  by  the  early  jurists  whether  such 
disposition  of  property  should  be  considered  as  a  gift  or  as  a 
legacy.  In  some  respects  it  is  similar  to  a  legacy.  A  legacy 
is  always  given  in  view  of  the  possible  death  of  the  donor, 
and  so  must  a  gift  causa  mortis  be  given ;  but  in  the  former 
case  the  donor  need  not  be  sick  and  in  present  peril  of  death, 
while  in  case  of  the  latter  it  must  be  given  in  anticipation  of 
a  speedy  death  from  a  present  sickness  or  impending  peril. 
In  either  case  the  absolute  title  to  the  property  does  not  be- 
come vested  in  the  donee,  and  in  either  case  the  gift  or  legacy 
may  be  revoked  at  any  time  before  the  death  of  the  donor. 
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(Thornton  on  Qifts,  sec.  20,  and  cases  cited.)  It  is  there  said : 
**Bnt  in  a  gift  cat^a  mortis  a  written  instrument  is  not  neces- 
sary ;  it  may  be,  and  usually  is  made  by  parol,  and  the  posses- 
sion of  the  thing  given  must  be  absolutely  delivered  to  the 
donee  before  the  death  of  the  donor  and  the  donee.  .  .  .  The 
most  characteristic  mark  of  distinction  between  a  legacy  and 
sach  a  gift  is  the  change  of  possession.  From  the  nature  of 
the  donatio,  it  is  apparent  that  the  infallible  test  which  must 
distinguish  it  from  a  testamentary  gift,  is  delivery,  a  change 
of  dominion  in  praesenti.  Without  this  there  is  really  nothing 
to  distinguish  it  from  an  ordinary  testamentary  bequest." 

In  the  early  case  of  Ward  v.  Turner,  2  Ves.  Sr.  431,  it  was 
held  that  an  actual  delivery  is  indispensable  to  vest  the  prop- 
erty, if  the  subject-matter  is  capable  of  delivery.  The  lord 
chancellor  traces  the  rule  in  its  early  stages  and  concludes: 
"Therefore  from  the  authority  of  Swinburne,  and  all  these 
cases  the  consequence  is,  that  by  the  civil  law,  as  received  and 
allowed  in  England,  tradition  or  delivery  is  necessary  to 
make  a  good  donation  mortis  causa/' 

In  Keniston  v.  Sceva,  54  N.  H.  36,  the  court  said:  "The 
essential  requisites  of  a  valid  gift  causa  mortis  are  well  known 
and  perfectly  understood.  They  have  in  no  respect  changed 
since  they  were  established  and  declared  by  the  civil  law, 
except  in  this  particular,  that  under  the  civil  law  delivery 
of  the  property  was  not  absolutely  essential  to  the  validity 
of  the  gift — an  element  which,  in  our  law,  cannot  be  dis- 
pensed with.  (Sander's  Justinian,  228,  229;  1  Williams  on 
Executors  and  Administrators,  pt  2,  b.  2,  ch.  2,  sec.  4,  p.  544 ; 
1  Story's  Equity  Jurisprudence,  sec.  607a;  Smith  v.  Kittridge, 
21  Vt.  244.)" 

In  Basket  v.  HasseU,  107  U.  S.  602,  the  question  is  elabo- 
rately discussed  and  the  authorities  collected.  The  supreme 
court  of  the  United  States  there  said:  "If  the  gift  does  not 
take  effect  as  an  executed  and  complete  transfer  to  the  donee 
of  possession  and  title,  either  legal  or  equitable,  during  the 
life  of  the  donor,  it  is  a  testamentary  disposition,  good  only 
if  made  and  proved  as  a  will.  .  .  .  But  there  must  be  delivery 
of  possession.  The  contract  must  have  been  executed.  The 
thing  given  must  be  put  into  the  hands  of  the  donee,  or  placed 
within  his  power  by  delivery  of  the  means  of  obtaining  it. 
.  .  .  \)(lthout  delivery  the  transaction  is  not  valid  as  an  exe- 
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euted  gift;  and  without  consideration,  it  ia  not  valid  as  a 
contract  to  be  executed.  The  decision  in  Wright  v.  Wright 
[1  Cow.  (N.  Y.)  598]  was  founded  on  a  supposed  distinction 
betweeii  a  gift  inter  vivos  and  a  donatio  mortis  cav^a.  But 
there  appears  to  be  no  such  distinction.  A  delivery  of  pos- 
session is  indispensable  in  either  case.  ...  A  delivery  which 
does  not  confer  upon  the  donee  the  present  right  to  reduce 
the  fund  into  possession,  by  enforcing  the  obligation  accord- 
ini,  to  its  terms,  will  not  sufl5ce.  A  delivery,  in  terms  which 
confers  upon  the  donee  power  to  control  the  fund  only  after 
the  death  of  the  donor,  when  by  the  instrument  itself  it  is 
presently  payable,  is  testamentary  in  character  and  not  good 
na  a  grift." 

This  court  has  laid  down  the  same  rule  in  the  late  case  of 
Pullen  V.  Placer  County  Bank,  138  Cal.  170,^  where  it  is  said : 
•*A  gift  vests  the  donee  with  the  absolute  property  in  the 
thing  given,  and  it  is  no  longer  subject  to  the  control  of  the 
donor.  If,  on  the  other  hand,  the  thing  given  remains  under 
the  control  of  the  donor  or  (except  in  case  of  a  gift  causa 
mortis)  is  subject  to  his  revocation,  his  gift  is  not  complete. 
There  is  no  difference,  however,  in  this  particular  between  a 
gift  inter  vivos  and  a  gift  causa  mortis.  In  either  case  it  is 
not  complete  unless  there  is  an  actual  or  symbolic  deliver^' 
to  the  donee  of  the  thing  to  be  given." 

Our  code,  in  article  III  of  the  Civil  Code  (sec.  1146  et  seq.), 
provides  certain  rules  as  to  gifts  inter  vivos  and  causa  mortis, 
and  that  "A  verbal  gift  is  not  valid  unless  the  means  of  ob- 
taining possession  and  control  of  the  thing  are  given,  nor,  if  it 
is  capable  of  delivery,  unless  there  is  an  actual  or  symbolical 
delivery  of  the  thing  to  the  donee."  (See,  further,  Ander- 
son's Dictionary,  title  "Donatio  Mortis  Causa";  Thornton  on 
Gifts,  sec.  21  et  seq.;  Harris  v.  Clark,  3  N.  Y.  93^  Bedell  v. 
Carll,  33  N.  Y.  585 ;  Ruiz  v.  Dow,  113  Cal.  497 ;  Calkins  v. 
Equitable  etc.  Assn.,  126  Cal.  534.) 

We  do  not  think  there  was  any  delivery  of  the  certificates  of 
shares  of  stock  made  in  the  lifetime  of  the  deceased.  She 
retained  control  and  dominion  of  them,  and  expressly  stated 
to  Noble  that  she  wanted  to  be  sure  that  the  property  did  not 
go  out  of  her  control.  He  told  her  it  should  not.  As  her 
agent,  he  kept  the  certificates,  and  brought  them  to  her  when 

1 94  ilm.  St  B«p.  19  1 51  Am.  Dee.  852,  ud  note. 
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she  had  two  of  them  canceled  and  received  eleven  hundred 
dollars  for  them.  She  expressed  to  Noble  her  intention  when 
she  said:  **If  I  should  pass  away,  whatever  is  left  from  these 
certificates  deliver  to  the  people  to  whom  they  have  been  as- 
signed." The  title  certainly  did  not  vest  in  the  parties  to  , 
whom  the  assignments  were  made,  because  it  was  expressly 
stated  that  it  should  remain  in  deceased.  If  the  title  re* 
mained  in  deceased,  the  transaction  shows  only  an  intention 
to  make  a  gift.  By  the  terms,  understanding,  and  intention 
of  deceased,  the  gift  was  not  to  take  effect  until  her  death.  In 
such  case  the  disposal  is  testamentary  and  not  a  gift.  {Hart 
V.  Ketchum,  121  Cal.  429.)  However  much  we  may  desire  to 
carry  out  the  intentions  of  deceased,  we  cannot  do  so  in  this 
case,  because  the  effect  would  be  to  hold  valid  an  oral  testa- 
mentary disposition  of  her  property.  The  code  has  provided 
the  kinds  of  wills  that  may  be  made  and  the  essential  requi- 
site of  each  kind.  The  oral  directions  to  Noble  by  deceased 
did  not  constitute  any  one  of  the  kinds  of  wills  authorized  b\' 
the  codes. 
It  follows  that  the  judgment  should  be  reversed. 

Gray,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed.         Angellotti^  J.,  Shaw^  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 


[Tj.  a.  No.  1294.     Department  Two.— February  7,  1905.] 

HENRY  LAMBERT,  Respondent,  v.  SOUTHERN  PACIFIC 
RAILROAD  COMPANY,  Appellant. 

OOIXISION  AT  BAniBOAO  CBOSSING — CONTRIBUTOKY  NeOUQXNGE — NON- 
SUIT.— It  ifl  eontributory  negligence,  as  matter  of  law,  for  one 
who  18  very  deaf  deliberately  to  drive  a  team  npon  a  railroad 
erooaing  without  looking  to  see  whether  or  not  a  train  was  approach- 
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ing,  where  the  track  was  Tisible  to  him  for  more  than  a  quarter 
of  a  mile,  and  he  eonld  easily  have  avoided  the  eolUmon;  and  in 
an  action  for  damages  for  each  collision  for  alleged  negligence  of 
the  railroad  company,  a  nonsuit  should  have  been  granted. 
Id. — AvoiDAKGE  OF  Injuby  bt  Bailboad  OoicPAKY. — ^The  railroad  com- 
pany, whether  it  was  originally  negligent  or  zot,  was  not  responsi- 
ble for  failure  to  avoid  the  injury,  notwithstanding  plaintiff's 
contributory  negligence,  where  it  was  not  to  be  antiripated  that 
plaintiff  would  cross  the  track,  and  would  not  check  his  horses  to  a 
place  of  safety,  as  he  might  have  done,  and  there  was  no  knowl- 
edge of  plaintiff's  deafness,  and  eyerr  effort  was  made  to  avoid 
the  collision  when  his  i>eril  was  discovered.  There  was  no  duty  to 
stop  the  train,  under  the  state  of  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.    William  S.  Day,  Judge. 
The  facts  are  stated  in  the  opinion  of  the  court 

Canfield  &  Starbuck,  for  Appellant. 
Benjamin  F.  Thomas,  for  Bespondent. 

HENSHAW,  J.— This  action  was  for  damages.  Plaintiff 
alleged  that  as  he,  with  his  wagon  and  two  horses,  was 
traveling  on  the  public  highway,  at  a  point  in  the  town 
of  Summerland  where  it  crosses  the  defendant's  railroad,  the 
defendant  negligently,  carelessly,  and  wrongfully  ran  a  loco- 
motive on  to  plaintiff's  horses  and  wagon,  and  the  plaintiff, 
killing  the  horses,  breaking  the  wagon,  and  injuring  plaintiff 
himself.  The  defense  pleaded  both  a  general  denial  and  con- 
tributory negligence.  At  the  close  of  plaintiff 'e  evidence,  and 
again  at  the  close  of  all  the  evidence,  defendant  moved  for 
the  dismissal  of  the  action  or  for  a  judgment  of  nonsuit,  which 
motions  were  denied.  From  the  judgment  which  was  rendered 
upon  the  verdict  of  the  jury  in  favor  of  plaintiff  defendant 
appeals,  and  with  its  appeal  presents  a  bill  of  exceptions. 

The  evidence  is  insufficient  to  sustain  the  verdict  and  judg- 
ment, and  defendant's  motion  should  have  been  granted.  As 
might  be  expected,  the  strongest  testimony  for  the  plaintiff 
is  that  given  by  himself,  and  from  this  it  appears  that  at  the 
time  of  the  trial  he  was  a  farmer  sixty-seven  years  old,  so 
deaf  that  he  could  not  hear  ordinary  conversation,  and  his 
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testiiEMriiy  was  given  by  question  and  answer  in  writing.  He 
had  resided  about  a  mile  and  a  half  from  the  town  of  Sum- 
merland  for  about  thirty  years.  He  had  driven  horses  all 
his  life  and  at  one  time  was  a  stage-driver.  One  of  his  horses 
he  had  driven  over  this  road  daily  for  about  fourteen  years; 
the  other  horse  he  had  had  a  few  months,  and  had  driven  him 
over  the  road  in  a  buggy,  but  not  very  often.  Neither  had 
ever  been  frightened  at  the  cars,  and  both  had  been  near  the 
cars.  From  the  town  of  Summerland  the  railroad  track  and 
the  main  county  road  approach  each  other  as  one  goes  east- 
ward, at  an  acute  angle,  until,  at  a  distance  of  about  seven 
hundred  feet  from  the  post-office,  the  highway  crosses  the 
railroad.  The  obstructions  to  the  view  of  one  traveling  upon 
the  highway  are  insignificant,  the  depot  itself  being  the  great- 
est of  them,  and  one  driving  towards  the  crossing  can,  look- 
ing westward,  easily  see  the  track  for  from  one  quarter  to 
one  half  a  mile.  To  the  left  of  the  highway,  and  upon  the 
side  away  from  the  track,  at  a  point  about  opposite  the  cross- 
ing, is  a  road,  and  to  the  east  of  this  road,  and  still  opposite 
the  crossing,  the  grade  is  such  as  easily  to  have  permitted 
one  to  drive  upon  it,  and  thus  avoid  crossing  the  track.  Upon 
the  day  of  the  accident  plaintiff  had  stopped  at  the  post-office 
to  secure  his  mail.  He  left  the  post-office  and  started  slowly 
toward  the  railroad.  While  driving  along  he  was  "glancing 
at  the  headlines  of  his  newspaper  .  .  .  for  a  little  way — ^for 
about  twenty-five  or  thirty  yards  perhaps."  When  he  had 
thus  driven  about  fifty  or  sixty  yards,  "all  of  a  sudden  my 
horses  became  frightened  and  started  off.  I  thought  it  was 
the  cars,  and  I  tried  to  hold  them,  which  I  was  unable  to  do. 
When  I  had  gone  about  one  hundred  yards,  I  looked  to  see 
where  the  cars  were.  I  saw  them  over  my  right  shoulder.  I 
saw  the  engine;  didn't  see  the  string  of  cars;  just  saw  the  en- 
gine. I  was  within  about  thirty  or  thirty-five  yards  of  the 
crossing.  I  pulled  on  the  horses  with  all  the  strength  I  had, 
but  I  couldn't  hold  them.  They  were  soon  on  the  track.  There 
was  no  place  where  I  could  turn  off — oil-derricks  to  one  side. 
When  the  engine  came  near  to  them,  my  horses  started  off  on 
a  trot  They  continued  to  trot  until  the  collision  with  the 
engine.  The  horses  became  frightened  about  one  hundred 
and  fifty  yards  from  the  crossing  as  near  as  I  could  tell.  I 
didn't  hear  no  whistle  or  no  belL    When  I  saw  the  engine. 
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the  bell  was  hanging  still.  I  think  I  could,  have  heard  the 
bell  if  it  had  rung  or  the  whistle  if  it  had  been  sounded 
within  eighty  rods  of  the  crossing.  I  have  heard  the  whistle 
and  heard  the  bell  lots  of  times  when  I  have  been  riding 
through  Summerland  before  the  accident.  I  could  have  heard 
the  whistle  or  bell  anywheres  between  the  depot  and  the 
crossing." 

It  appears  from  numerous  eye-witnesses  to  the  accident 
that  the  horses  were  "just  trotting  along"  at  a  rate  of  from 
four  to  six  miles  per  hour,  while  the  speed  of  the  train  was 
about  twenty  miles  an  hour.  Prom  plaintiff's  own  testimony, 
then,  it  appears  that  he  became  aware  of  the  approach  of  the 
train  when  he  was  some  one  hundred  and  fifty  yards  distant 
from  the  crossing,  and  that  his  horses  proceeded  to  trot  toward 
the  crossing,  and  that  he  could  not  stop  them.  It  further 
appears  that  he  thus  had  four  hundred  and  fifty  feet  of  dis- 
tance to  travel,  with  places  and  opportunity  to  have  turned 
to  the  left  and  thus  to  have  avoided  the  accident.  The  only 
reason  he  could  assign  for  not  doing  so  is  the  presence  of  oil- 
derricks,  but  it  is  made  clearly  to  appear,  as  has  been  said, 
that  there  was  a  traveled  street  into  which  he  could  have 
turned,  and  that  the  condition  of  the  land  to  the  left  of  the 
highway  was  such  that  he  could  easily,  and  with  safety,  have 
driven  his  horses  upon  it.  Besides  the  testimony  of  the  plain- 
tiff, there  were  three  eye-witnesses  to  the  accident  called  by 
him — Mr.  Dewlaney,  Mr.  Hickey,  and  Mrs.  Gibson.  Mr. 
Dewlaney  saw  the  plaintiff  first  when  the  latter  was  going 
east  and  was  about  five  hundred  feet  west  of  the  crossing. 
Plaintiff's  horses  were  ''trotting  along,"  and  it  did  not  oc- 
cur to  Mr.  Dewlaney  that  there  was  any  likelihood  of  the 
accident  until  the  plaintiff  had  gone  about  three  hundred  and 
fifty  feet  further,  and  was  within  a  hundred  and  fifty  feet 
of  the  crossing;  that  knowing  that  the  engine  was  approach- 
ing, and  knowing  that  the  plaintiff  was  deaf,  and  not  having 
seen  him  look  around,  Mr.  Dewlaney  stood  up,  saying:  "There 
is  a  man  who  is  likely  to  get  run  into."  He  then  watched 
the  plaintiff  from  that  time  until  the  collision.  The  plaintiff 
did  not  change  the  speed  at  which  his  horses  were  still  trotting 
along,  "a  slow  gait  of  about  five  or  six  miles  an  hour,"  and 
there  was  nothing  to  indicate  to  Mr.  Dewlaney  that  there  was 
any  likelihood  of  an  accident  beside  the  two  facts  that  he 
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knew  the  plaintiff  was  deaf,  and  did  not  see  him  look  aronnd 
up  to  the  time  when  the  collision  took  place.  When  quite  near 
the  track  the  horses  apparently  became  frightened,  but  if  the 
plaintiff  had  looked  around  he  would  have  seen  the  train  and 
would  have  had  time  to  stop  after  Mr.  Dewlaney  had  stood  up 
and  said  the  plaintiff  wias  likely  to  get  run  into.  Mr.  Hickey, 
who  was  with  Mr.  Dewlaney,  stood  up  and  looked  when  Mr. 
Dewlaney  made  the  remark  that  "There  is  a  man  who  was 
likely  to  get  run  into,"  and  saw  the  plaintiff  when  the  latter 
was  at  a  distance  of  about  one  hundred  and  fifty  feet  from 
the  crossing.  He  was  driving  along  the  road  at  the  rate  of 
five  or  six  miles  an  hour,  and  his  horses  were  trotting.  The 
train  was  making  a  good  deal  of  noise,  but  Mr.  Hickey,  as  well 
as  Mr.  Dewlaney,  knew  that  the  plaintiff  was  deaf,  and  plain- 
tiff appeared  to  Mr.  Hickey  not  to  know  that  the  train  was 
approaching.  Mrs.  Gibson  was  picking  flowers  with  her 
grandchild  when  she  heard  the  rumble  of  the  train.  She 
looked  up  and  was  startled  to  see  the  plaintiff  and  the  engine 
close  together,  just  passing  east  of  her.  The  collision  took 
place  almost  immediately.  Although  she  did  not  estimate  the 
rate  of  speed  of  the  plaintiff's  horses,  and  could  not  say 
whether  she  could  have  seen  any  attempt  on  his  part  to  stop 
them  after  he  had  passed  by,  she  observed,  as  the  plaintiff 
passed  her,  that  the  horses  were  "trotting  along  at  an  ordi- 
nary rate," — not  running  away,  but  "just  trotting  along  as 
horses  will," — and  that  "they  did  not  show  any  signs  of 
fright  or  increase  their  speed  materially  as  the  engine  came 
near."  Nor  did  she  see  the  plaintiff  make  any  attempt  to 
stop  them.  There  was  nothing  to  prevent  the  plaintiff  from 
seeing  a  quarter  of  a  mile  westerly  up  the  track,  or  from 
seeing  the  engine,  which  was  so  close  when  Mrs.  Gibson  looked 
up  that  she  saw  at  once  that  the  accident  was  inevitable,  if 
he  did  not  "cross  the  track  before  the  engine  could  catch 
him."  If,  therefore,  we  are  to  accept  plaintiff's  testimony 
alone,  then  it  appears  that  for  four  hundred  and  fifty  feet 
before  reaching  the  crossing,  he  knew  that  the  train  was  ap- 
proaching, and  that  he  did  not  turn  his  horses,  which  were 
trotting  at  a  speed  of  only  five  or  six  miles  an  hour,  aside  to 
a  place  of  safety,  as  he  could  easily  have  done.  If  we  are, 
however,  to  take  the  testimony  of  his  own  witnesses,  then, 
himself,  a  very  deaf  man,  deliberately  drove  his  team  upon 
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the  crossing  without  looking  to  see  whether  or  not  a  train  waa 
approaching,  at  a  slow  pace,  in  broad  daylight,  when  the 
track  was  visible  to  him  for  more  than  a  quarter  of  a  mile. 
That  such  conduct  constitutes  contributory  negligence,  as  a 
matter  of  law,  is  settled  beyond  peradventure.  (Fleming 
V.  Western  Pacific  R,  R.  Co.,  49  Cal.  253 ;  Glascock  v.  Central 
Pacific  R,  R,  Co.,  73  Cal.  137 ;  Eager  v.  Southern  Pacific  Co., 
98  Cal.  309;  Herbert  v.  Southern  Pacific  Co.,  121  Cal.  227; 
Oreen  v.  Southern  Pacific  Co.,  132  Cal.  254.) 

There  is  much  testimony  in  the  case  to  the  effect  that  the 
bell  was  rung  and  the  whistle  blown ;  but  putting  that  aside 
and  assuming  that  such  was  not  the  fact,  yet  as  the  only  pur- 
pose was  to  give  warning,  and  as  plaintiff,  by  his  own  testi- 
mony, knew  of  the  approach  of  the  train  when  he  was  four 
hundred  and  fifty  feet  from  the  crossing,  the  negligence  of  the 
defendant — ^if  such  there  was — ^in  failing  to  sound  the  belt 
or  whistle,  has  no  casual  connection  with  the  accident  itself. 
(Puckhaber  v.  Southern  Pacific  Co.,  132  Cal.  363.)  So,  too, 
as  to  the  failure  of  the  engineer  to  stop  the  train.  The  fire- 
man testifies  that  he  first  saw  the  plaintiff  when  the  plaintiff 
was  about  one  hundred  and  fifty  feet  and  the  engine  about 
three  times  that  distance  from  the  crossing;  that  plaintiff 
was  driving  along  at  an  ordinary  rate  of  speed,  about  four 
miles  an  hour.  The  horses  were  trotting  and  did  not  show 
any  signs  of  fright,  and  the  fireman  had  no  idea  that  plaintiff 
was  going  to  try  to  cross  the  track  until  the  plaintiff  was 
about  ten  feet  from  the  main  track.  As  soon  as  he  realised 
that  plaintiff  was  endeavoring  to  cross  the  track  the  fireman 
called  to  the  engineer,  and  every  effort  was  made  to  avoid  the 
collision. 

Under  this  state  of  the  evidence,  there  can,  of  course,  be  no 
effort  to  invoke  the  doctrine  termed  the  "last-chance  doc- 
trine,'* to  the  effect  that  in  cases  of  contributory  negligence 
he  who  has  the  last  clear  opportunity  to  avoid  inflicting  an 
injury  is  responsible  if  without  exercising  ordinary  care  he 
fails  to  do  so,  for  there  was  nothing  in  the  approach  of  the 
plaintiff,  according  to  the  testimony  of  the  fireman  and  of 
plaintiff's  witnesses,  to  call  for  the  stopping  of  the  train.  The 
fireman  did  not  know  that  the  plaintiff  was  deaf,  and  was  not 
bound  to  assume  that  the  driver  of  a  team  so  approaching  a 
crossing  in  broad  daylight,  with  an  unobstructed  view — ^the 


Feb.  1905.1  Gay  ti.  Gat,  237 

team  merely  trotting  along — ^wonld  not  cheek  his  horses  in  a 
place  of  safety. 
For  these  reasons  the  judgment  appealed  from  is  reversed. 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  1506.    In  Baiik.^Febniai7  7,  1005.] 

LUCILLE  D.  GAY,  Respondent,  v.  JOHN  H.  GAT,  Ap- 

pellant. 

DiTOBOB— AZiixoNT  PxNBiNO  AffkaI/— DiscBBTioN. — ^Upoii  appeal  by  the 
wife  from  an  interloeutory  decree  of  divoree  /^-ranted  to  the  hni* 
band,  the  superior  oonrt  has  discretion  to  require  the  husband  to 
pay  the  wife  such  an  amount  as  may  be  necessary  for  her  support 
pending  the  appeal,  and  its  order  making  the  allowance  will  not 
be  disturbed  upon  appeal  of  the  husband  therefrom  if  no  abuse  of 
discretion  appears. 

Id. — Good  Faith  op  Yfm's  Appbai^  How  Dbtxbminxd. — ^The  question 
of  the  good  f^ith  of  the  wife's  appeal  and  the  merit  thereof  is  not 
to  be  determined  solely  upon  the  inspection  of  the  judgment-roU; 
but  is  to  be  determined  upon  the  showing  made  in  the  court  grant- 
ing the  aOowance  upon  which  the  order  was  based.  Where  the 
wife's  affidavit  stated  that  the  appeal  was  taken  in  good  faith  and 
upon  the  advice  of  her  attorney,  and  showed  proceedings  pending 
on  motion  for  a  new  trial  upon  a  proposed  biH  of  exceptions  and 
Affidavits,  the  court  had  the  right  to  take  aU  the  facts,  and  the 
right  of  the  wife  to  use  the  settled  biU  of  exceptions  on  appeal 
from  the  judgment,  into  consideration  in  determining  the  question 
of  good  faith  and  merit. 

Id. — Judicial  Nonas  op  Foaicxa  PBOcxEDiMes — Showing  Good  Faith. 
— ^Upon  the  question  of  good  f^ith  of  the  wife  this  court  wiU  take 
judicial  notice  of  former  proceedings  instituted  by  her  in  this 
court  to  compel  the  settlement  of  a  bill  of  exceptions  which  the 
x>urt  had  refused  to  settle,  and  of  other  proceedings  in  this  case 
Maring  generally  on  the  same  subject. 

Id. — Pasvious  Denial  op  Alimony — ^New  Pacts — ^Res  Adjudicata  In- 
applicable.— The  court  was  not  precluded  from  allowing  alimony 
pending  the  appeal  taken  from  the  judgment  by  reason  of  a  pre- 
vious denial  of  a  motion  for  alimony  pending  an  appeal  about 
to  be  taken.     The  doctrine  of     ra  adjtidicata  is  inapplicable  to 
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motions  in  a  pending  action;  and  the  eourt  had  discretion  to 
entertain  a  new  motion  for  alimony  pendicg  the  appeal  taken, 
upon  new  facts  stated,  notwithstanding  the  denial  of  the  former 
motion  was  without  prejudice  to  a  renewal  of  it,  ''in  case  a  motion 
for  new  trial  is  made  and  denied." 
Id. — Allowance  of  Lump  Sum  in  Advance — Denial  op  Alimomt  in 
Decree — ^Disceetion  of  Court — Reasonable  Allowance. — ^Where 
the  court  had  discontinued  temporary  alimony  by  the  interlocutory 
decree,  it  had  discretion  to  order  a  lump  sum  to  be  paid  after  the 
appeal  taken,  in  order  that  she  might  be  placed  in  such  a  situa- 
tion that  in  the  future  she  would  be  enabled  to  live  upon  the 
monthly  allowance  made,  which  was  at  a  considerably  lees  rate  than 
had  been  previously  allowed  for  temporary  alimony  prior  to  the 
decree,  it  appearing  that  the  whole  allowance  made,  including  the 
lump  sum,  was  very  reasonable  and  moderate,  in  view  of  the  wealth 
of  the  husband  and  the  indigent  circumstances  of  the  wife. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County  allowing  alimony  pending  appeal  from  an  in- 
terlocutory decree  of  divorce.    E.  S.  Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Boone,  and  Oscar  A.  Trippet,  for  Appellant 

Valentine  &  Newby,  and  Victor  E.  Shaw,  for  Respondent. 

L0RI6AN,  J. — This  is  an  appeal  from  an  order,  made 
after  judgment  rendered  in  favor  of  defendant,  requiring 
him  to  pay  plaintiff  certain  amounts  of  money  for  her  main- 
tenance pending  her  appeal  in  the  action  to  this  court. 

The  action  was  commenced  by  plaintiflp  to  obtain  a  divorce 
on  the  ground  of  extreme  cruelty.  Defendant  answered 
den3ring  the  allegations  of  the  complaint,  and  filed  a  cross- 
complaint  asking  that  he  be  granted  a  divorce  from  plaintiff 
upon  simlar  grounds.  Pending  the  trial  of  the  cause  the  court 
made  an  order  requiring  defendant  to  pay  plaintiff  two  hun- 
dred and  fifty  dollars  per  month  for  her  maintenance,  and 
the  cause  having  been  subsequently  tried,  judgment  was  en- 
tered denying  plaintiff's  application  for  a  divorce,  and  an 
interlocutory  judgment  was  rendered  in  favor  of  the  defend- 
ant, declaring  him  entitled  to  a  divorce  upon  his  cross- 
complaint,  and  in  such  interlocutory  judgment,  among  other 
things,  it  was  decreed  that  the  order  theretofore  made  rs- 
quiring  defendant  to  pay  alimony  of  two  hundred  and  fifty 
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dollars  per  moDth  to  plaintifp  be  vacated  and  set  aside.  Tbis 
judgment  was  entered  October  29,  1903. 

On  January  8,  1904,  plaintiff  applied  to  the  lower  court 
for  an  order  requiring  defendant  to  pay  for  her  maintenance, 
pending  an  appeal  in  the  action,  which  she  represented  she 
intended  to  take,  but  which  had  not  actually  been  taken.  This 
motion  was  denied  without  prejudice  to  its  renewal. 

Thereafter  plaintiff  filed  and  served  her  notice  of  appeal 
from  the  judgnient,  together  with  an  undertaking  on  appeal, 
and  on  January  16,  1904,  renewed  her  application  for  an 
order  for  maintenance  pending  the  appeal.  Upon  the  hear- 
ing, in  addition  to  other  evidence  presented  upon  the  motion, 
was  the  affidavit  of  plaintiff  which,  aside  from  showing  her 
indigent  circumstances,  stated  (which  was  not  denied)  that 
she  had  on  the  third  day  of  December,  1903,  filed  a  notice  of 
intention  to  move  for  a  new  trial  in  said  action;  that  within 
the  time  allowed  by  law  and  the  extension  granted  by  the 
court  and  on  January  11,  1904,  she  had  served  her  bill  of 
exceptions  and  filed  affidavits  to  be  used  on  motion  for  a  new 
trial,  but  that  said  bill  of  exceptions  had  not  then  been  settled 
and  said  motion  for  a  new  trial  had  not  been  then  heard; 
that  she  had  appealed  from  the  judgment  and  interlocutory 
decree  in  good  faith  and  intended  to  prosecute  the  same  with 
diligence  in  this  court;  and  that  she  was  advised  by  her  at- 
torneys that  she  had  good  and  sufficient  grounds  for  such 
appeal.  Thereafter  the  court  made  an  order  directing  the 
defendant  to  pay  plaintiff  for  her  maintenance,  pending  the 
appeal,  one  hundred  dollars  on  February  15,  1904,  and  one 
hundred  dollars  a  month  on  the  15th  of  each  succeeding 
month  until  further  order  of  the  court,  and  then  further 
recited  and  provided  that  **it  appearing  to  the  court  that 
plaintiff  has  received  no  alimony  from  the  defendant  since 
the  fifteenth  day  of  October,  1903,  under  the  order  of  this 
court  dated  December  11,  1902,  or  otherwise,  it  is  ordered 
that  said  payments  of  one  hundred  dollars  a  month  shall 
date  from  the  fifteenth  day  of  November,  1903,  and  the  said 
defendant  is  ordered  to  pay  to  the  said  plaintiff  for  her  sup- 
port and  maintenance  the  sum  of  three  hundred  dollars,  on  or 
before  the  first  day  of  February,  1904,  being  the  amounts  due 
under  the  terms  of  this  order  for  the  period  from  November 
15,  1903,  to  February,  1904.'' 
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This  order  was  made  January  29,  1904,  and  this  appeal  is 
taken  from  the  whole  thereof. 

The  right  of  the  court,  pending  an  appeal,  to  require  the 
husband  to  pay  the  wife  such  an  amount  as  may  be  necessary 
for  her  support  during  that  period  is  beyond  question. 
{Bohnert  v.  Bohnert,  91  Cal.  431,  and  cases  cited  therein.) 

Whether  alimony  pending  such  appeal  shall  be  granted  is 
a  matter  resting  in  the  sound  discretion  of  the  court,  and  its 
action  relative  to  an  application  therefor  will  not  be  disturbed 
by  this  court,  save  when  it  appears  that  such  discretion  has 
been  clearly  abused. 

We  find  nothing  in  the  record  which  would  warrant  us  in 
disturbing  the  order  upon  any  of  the  grounds  suggested  by 
appellant,  the  most  pertinent  of  which  will  be  referred  to. 

It  is  insisted  that  the  record  does  not  disclose  that  the  ap- 
peal from  the  judgment  was  taken  in  good  faith  or  that  it  has 
any  merit.  We  think  it  does.  Counsel  is  mistaken  in  his 
view  that  this  question  of  good  faith,  or  merit,  is  to  be  deter- 
mined solely  from  an  inspection  of  the  judgment-roll.  It  is 
to  be  determined  from  the  showing  made  upon  the  hearing 
in  the  lower  court  and  upon  which  the  order  was  based.  The 
affidavit  of  respondent  states  that  her  appeal  was  taken  in 
good  faith,  and  upon  the  advice  of  her  attorney  that  she  had 
good  grounds  for  appeal  from  the  judgment.  Her  appeal 
from  the  judgment  is  not  necessarily  to  be  heard  upon  the 
judgment-roll  alone.  Her  affidavit  shows  that  she  had  filed  a 
notice  of  intention  to  move  for  a  new  trial,  and  in  support  of 
it  had  prepared  and  served  a  bill  of  exceptions  and  filed  affi- 
davits. Upon  the  appeal  from  the  judgment,  she  will  be 
entitled  to  use  the  bill  of  exceptions  settled  for  use  on  the 
motion  for  a  new  trial,  if  she  so  desires.  {Wall  v.  Mines, 
128  Cal.  136;  Vinson  v.  Los  Angeles  Pacific  R.  R.  Co,,  141 
Cal.  153.)  The  lower  court  had  a  right  to  take  all  these  mat- 
ters into  consideration  in  determining  the  question  of  good 
faith  and  merit.  The  respondent  was  not  required  to  demon- 
strate that  her  appeal  will  be  successful;  she  was  only  re- 
quired to  show  to  the  satisfaction  of  the  lower  court  that  the 
appeal  was  taken  in  the  belief,  and  upon  the  advice  of  her 
attorneys,  that  she  had  good  grounds  to  expect  a  reversal 
upon  all  the  record  which  she  would  be  entitled  to  present  to 
this  court  upon  such  appeal.    The  fact  that  the  judge  of  the 
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lower  court  before  whom  the  case  was  tried,  and  who  was 
therefore  fully  advised  of  all  the  proceedings  therein,  awarded 
her  alimony,  is  some  evidence  that  he  believed  there  was 
merit  in  her  appeal  and  that  it  was  being  taken  in  good  faith. 
If  he  believed  otherwise,  he  would  have  denied  the  motion. 
In  Bohneri  v.  Bohnert,  91  Cal.  431,  there  was  not  as  strong  a 
showing,  either  as  to  good  faith  or  a  meritorious  appeal,  as 
appears  in  the  case  at  bar,  and  yet  in  that  case  it  was  held 
that  the  record  disclosed  nothing  to  justify  this  court  in  dis- 
turbing the  discretion  in  awarding  alimony,  pending  the 
appeal,  exercised  by  the  trial  court  in  that  case,  and  in  our 
judgment  there  is  less  warrant  for  doing  so  in  the  case  at  bar. 

And,  in  passing,  it  may  be  said  that  this  court  will  take 
judicial  notice  of  proceedings  had  before  us  in  this  case  which 
show  that  respondent  has  endeavored,  in  the  apparent  good 
faith  with  which  the  lower  court  found  she  was  actuated  in 
taking  her  appeal,  to  have  her  bill  of  exceptions  settled  to  be 
used  for  all  purposes  for  which  it  would  be  available  to  her, 
even  to  the  extent  of  applying  for  and  obtaining  a  writ  of 
mandate  from  this  court,  compelling  the  judge  of  the  lower 
court  who  tried  the  case,  and  before  whom  the  matter  of  set- 
tling the  bill  was  pending,  and  who  had  refused  to  do  so,  to 
proceed  to  settle  it.     {Oay  v.  Torrance,  143  Cal.  14.) 

And  other  proceedings  in  this  court  bearing  generally  upon 
the  same  subject:  Oay  v.  Torrance,  143  Cal.  169;  Oayy,  Tor- 
rance, 145  Cal.  144. 

It  is  contended  that  the  court  was  precluded  from  making 
the  order  appealed  from,  because  of  the  order  of  January  8, 
1904,  denying  the  application  for  alimony  previously  made; 
that  the  matter  was  res  adjudicata.  The  doctrine  of  res  ad- 
jtidicata  has  no  application  to  motions  in  a  pending  action, 
nor  is  it  of  moment,  that  in  denying  the  former  application, 
the  court  did  so  without  prejudice  to  a  renewal  of  the  motion, 
"in  case  a  motion  for  a  new  trial  is  made  and  denied  by  this 
court."  The  court  did  not  thereby  preclude  itself  from 
entertaining  a  motion  subsequently  made,  before  the  disposi- 
tion of  the  motion  for  a  new  trial,  if  it  thouprht  proper  to  do 
so.  A  renewal  of  the  motion,  supported  by  no  additional 
evidence,  mi  ht  have  afforded  suflSeient  reason  for  the  re- 
fusal of  the  court  to  again  entertain  it.  But  where  a  motion 
is  renewed,  based  upon  new  evidence,  it  is  within  the  dis- 

CXLVl.  Cal.-1« 


242  Gay  v.  Gay.  [146  Cal. 

cretion  of  the  court  to  entertain  it.  When  the  application, 
which  was  denied  on  January  8,  1904,  was  made,  no  appeal 
from  the  judgment  had  been  perfected  by  plaintiff.  The 
subsequent  motion,  upon  which  the  order  in  question  is  based, 
was  made  after  such  appeal  was  perfected,  and  the  bill  of 
exceptions  on  motion  for  a  new  trial  served  and  the  affidavits 
filed.  This  latter  motion  was  made  under  a  new  state  of  facts, 
which  in  the  judgment  of  the  court  warranted  it  in  again 
entertaining  the  motion,  and  it  had  the  discretion  to  do  so. 
{Johnson  v.  Brown,  115  Cal.  697.) 

It  IS  further  insisted  by  appellant  that  the  court  erred  in 
making  an  allowance  of  three  hundred  dollars  to  respondent; 
that  such  an  allowance  was  in  the  nature  of  a  reimbursement 
for  the  cost  of  her  past  support,  and  that  under  the  provisions 
of  section  137  of  the  Civil  Code  the  court  was  only  author- 
ized to  make  an  allowance  for  future  support.  We  are  cited 
to  Loveren  v.  Loveren,  100  Cal.  494,  as  supporting  this  view. 
The  appeal  in  that  case,  however,  involved  the  validity  of  an 
order  of  the  lower  court  directing  the  defendant,  on  motion 
for  that  purpose,  to  repay  plaintiff  certain  costs  and  expenses 
of  the  action,  which  she  had  incurred  and  paid.  The  order 
was  reversed  by  this  court,  but  the  reversal  was  based  upon 
the  fact  that  the  expenses  for  which  she  sought  reimburse- 
ment had  been  actually  paid  with  means  derived  from  her 
separate  estate,  or  upon  her  own  credit.  But  in  disposing 
of  the  matter  the  court  further  said:  ''Such  an  allowance 
can  only  be  granted  as  to  expenses  necessary  to  be  incurred 
in  the  future  prosecution,  or  defense  of  the  action,  and  can- 
not be  made  for  the  payment  of  past  expenses,  except  where 
such  payment  is  necessary  to  be  made  in  order  to  enable  the 
wife  to  further  prosecute  or  defend  her  case.'' 

If,  then,  it  be  conceded  that,  by  parity  of  reasoning,  the 
rule  laid  down  in  Loveren  v.  Loveren,  with  reference  to  reim- 
bursement for  costs  and  expenses  of  the  wife  in  an  action  of 
divorce,  should  apply  to  an  application  by  the  wife  for  sup- 
port and  maintenance,  still,  in  the  case  cited,  the  rule  that 
payments  for  past  expenses  shall  not  be  allowed,  is  not  abso- 
lute, but  is  subject  to  the  qualification  that  such  an  order  may 
be  made  whenever  it  appears  that  such  payment  is  neccscary 
to  enable  the  wife  to  further  prosecute  or  defend  her  case. 
And  the  same  qualification  to  the  rule  should  apply  to  appli- 
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cations  by  the  wife  for  support.  If  it  should  appccnr  to  the 
court  that  it  was  necessary,  in  order  to  insure  the  support  of 
the  wife  upon  the  amount  to  be  paid  to  her  periodically  m 
the  future,  that  existing  wants  or  expenses  incurred  by  her 
should  be  provided  for,  the  court,  w^ithin  the  qualification 
announced  above,  would  have  the  right  to  do  so. 

And  we  think  it  is  a  fair  and  reasonable  inference  to  be 
deduced  from  the  terms  of  the  order  in  question,  that  the 
court  deemed  it  necessary  to  make  provision  for  the  payment 
immediately  (within  three  days  after  the  order)  of  a  lump 
Bum  of  three  hundred  dollars,  in  order  that  the  respondent 
might  be  placed  in  a  situation  so  that  in  the  future  she 
would  be  enabled  to  live  upon  the  allowance  provided  to  be 
paid  her.  This  application  was  made  in  the  same  court,  and 
before  the  same  judge  who  had  tried  the  main  cause,  and  who 
was  familiar  with  all  the  facts  and  circumstances  relative  to 
the  parties,  and  he  no  doubt  took  into  consideration  the  fact 
that  the  court  had  previously  judicially  decided  that  two  hun- 
dred and  fifty  dollars  per  month  was  a  reasonable  amount  to 
be  paid  respondent  for  her  support ;  that  this  order  had  been 
expressly  vacated  in  the  judgment;  that  in  the  interim  be- 
tween the  entry  of  the  judgment  and  the  making  of  the  pres- 
ent order  the  respondent  was  in  indigent  circumstances,  and 
depending  upon  the  charity  of  her  relatives ;  that  necessarily 
being  without  means,  she  must  have  been  restricted  in  supply- 
ing herself  with  many  things  suitable  to  her  condition  in  life, 
— apparel  and  such  incidentals  as  were  necessary  to  her  com- 
fortable support, — or  that,  if  these  things  were  supplied,  they 
must  have  been  obtained  upon  credit,  asked  and  extended  on 
the  faith  of  a  subsequent  allowance  to  be  made  by  the  court 
to  meet  them.  That  under  this  state  of  circumstances  it 
would  be  only  proper  for  the  court  to  make  an  immediate 
allowance  in  gross,  adequate  to  meet  present  actual  wants 
arising  therefrom,  or  to  wipe  out  her  indebtedness  and  restore 
her  credit,  or  for  both  purposes.  By  doing  this,  in  the  first 
instance,  the  court  realized  that  it  would  relieve  her  from 
embarrassment  through  existing  wants  or  present  indebted- 
ceec,  obviate  the  necessity  of  devoting  any  part  of  the  future 
allowance  to  pay  such  indebtedness,  and  so  enable  her  to  live 
in  the  future  upon  the  allowances  provided  for  that  purpose, 
and,  in  addition  to  this,  to  provide  her  with  means  for  her 
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support  from  the  date  of  the  order  (January  29th)  to  Peh- 
raary  15th,  when  payment  of  her  future  monthly  allowance 
was,  by  its  terms,  then  to  commence.  While  it  is  true  that 
the  terms  of  the  order  recite  that  respondent  had  received  no 
alimony  since  October  (which  was  a  payment  under  the  old 
order  up  to  November  15,  1903)  and  that  payment  of  one 
hundred  dollars  per  month  should  date  from  November  15th, 
we  are  satisfied  that  this  was  but  a  recital  of  a  reason,  and 
the  specification  of  a  monthly  amount,  which  the  court  deemed 
should  be  taken  as  the  basis  for  making  the  substantive  part 
of  the  order  awarding  a  gross  amount  to  provide  for  her 
present  wants  and  necessities,  in  order  to  insure  her  proper 
support  in  the  future,  from  the  payment  of  the  future  allow- 
ances. When  we  take  into  consideration  that  the  defendant 
is  the  owner  of  property  of  the  value  of  four  hundred  thou- 
sand dollars,  and  in  receipt  of  a  monthly  income  of  five  hun- 
dred and  fifty  dollars,  the  allowance  to  respondent  of  on'^ 
hundred  dollars  per  month  is  quite  reasonable,  and  was  doubt- 
less placed  at  that  figure  because  the  court,  having  provided 
for  her  relief  from  present  embarrassment  by  the  award  of 
three  hundred  dollars,  considered  that,  so  relieved,  she  would 
in  the  future  be  able  to  support  herself  on  her  moderate 
monthly  allowance. 

Some  point  is  made  upon  the  rulings  of  the  court  relative 
to  the  admission  and  rejection  of  evidence  upon  the  hearing 
of  the  motion,  which  we  think  untenable  and  requiring  no 
discussion. 

We  find  nothing  in  the  record  which  would  warrant  a  re- 
versal of  the  order,  and  it  is  therefore  affirmed. 

McFarland,  J.,  Van  Dyke,  J.,  Henshaw,  J.,  Angellotti,  J., 
md  Shaw  J.,  concurred. 
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[S.  F.  No.  4078.    In  Bank.— r^bruAry  8,  1905.] 

JAMES  G.  GBANNIS,  Petitioner,  v.  SUPERIOR  COURT 
OP  THE  CITY  AND  COUNTY  OP  SAN  PRANCIS- 
CO,  and  JOHN  HUNT,  Judge,  Respondents. 

DivoKCE — ^VoiD  Final  Deoreb— Moditigatiom — Pownt  of  Court — Pro- 
hibition.— A  final  decree  of  diyoree  entered  without  a  previons 
interlocutory  decree,  since  the  enactment  of  the  law  requiring  the 
entry  of  interlocutory  decrees,  is  void  upon  its  face  so  far  as  it  is 
final  ^  and  the  court  has  power  after  the  lapse  of  more  than  one  year 
thereafter  to  modify  it  by  vacating  so  much  thereof  as  awards  an 
absolute  decree,  without  affecting  the  decree  in  so  far  as  it  may 
determine  that  the  plaintiff  is  entitled  to  a  diyoree.  Prohibition 
will  not  lie  to  prevent  such  order  or  farther  proceedings  thereunder. 

Id. — ^Public  Policy — Interest  of  State — Law  not  to  Be  Waived — 
Collateral  Attack  xtpon  Jurisdiction. — In  view  of  the  public 
policy  and  interest  of  the  state  in  the  matter  of  marriage  and 
divorce,  and  the  fkct  that  a  divorce  depends  upon  legislative  grant 
and  is  subject  to  the  legislative  will,  it  is  not  competent  for  the 
parties  to  a  divorce  proceeding  to  waivj  the  law  restricting  the 
power  of  the  court  to  enter  a  final  decree  of  divorce;  and  the  ques- 
tion being  one  of  law  purely,  and  not  of  fact,  the  jurisdiction  of 
the  court  over  the  subject-matter  of  such  final  decree  is  alvrays 
open  to  collateral  attack. 

Id. — ^PowER  or  Legislature — Jurisdiction  of  Divorce — ^Bboulation 
of  Procedure. — ^The  legishiture  has  not  assumed  to  destroy  the 
constitutional  grant  of  jurisdiction  in  cases  of  divorce,  but  it  has 
power  to  make  reasonable  regulatio*>s  as  to  the  proceedings  by 
which  such  jurisdiction  is  exercised  and  to  prescribe  the  terms  and 
conditions  on  which  a  divorce  may  be  granted,  and  the  provisions 
upon  the  subject  of  interlocutory  and  final  decrees  are  not  uncon- 
stitutional. 

PETITION  for  Writ  of  Prohibition  to  the  Superior  Court 
of  the  City  and  County  of  San  Prancisoo.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Galpin  &  Bolton,  for  Petitioner. 

A.  P.  Van  Duzer,  for  Respondents. 

SHAW,  J. — This  is  a  proceeding  in  prohibition  to  prevent 
the  superior  court  of  San  Francisco  from  acting  upon  a 
motion  pending  before  it  to  modify  a  judgment. 
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On  June  25,  1903,  an  action  for  divorce,  in  which  Amelia 
B.  Grannis  was  plaintiff  and  James  G.  Grannis  was  defend- 
ant, was  regularly  tried  by  the  superior  court,  and  on  July 
1,  1903,  said  court  rendered  and  entered  its  judgment  in  said 
action  purporting  to  grant  an  absolute  and  immediate  divorce 
to  the  plaintiff.  The  decree  as  entered  was  signed  by  the 
judge,  and  the  decree  proper  was  preceded  by  a  recital  that 
it  appeared  to  the  court  "that  all  the  allegations  contained  in 
the  plaintiff's  complaint  are  true/'  except  certain  facts  not 
material.  There  were  other  recitals  which  were  equivalent  to 
special  findings  as  to  the  amount  of  the  community  property 
and  as  to  the  children,  which  are  immaterial  to  the  considera- 
tion of  the  present  case.  The  portion  of  the  entry  consti- 
tuting the  judgment  of  divorce  was  as  follows : — 

"It  is  now,  therefore,  ordered,  adjudged  and  decreed  as  fol- 
lows, to  wit:  That  the  marriage  between  the  plaintiff,  Amelia 
B.  Grannis,  and  the  defendant,  James  6.  Grannis,  be  dis- 
solved, and  the  same  is  hereby  dissolved,  and  said  parties  are, 
and  each  of  them  is,  freed  and  absolutely  released  from  the 
bonds  of  matrimony  existing  between  them,  and  all  the  obli- 
gations thereof.*'  Other  provisions  of  the  decree  disposed  of 
the  property  and  the  custody  of  the  children. 

Proceedings  on  appeal  and  motion  for  new  trial  having 
terminated  without  effect,  the  plaintiff  on  August  31,  1904, 
more  than  a  year  after  the  judgment,  served  on  the  defend- 
ant notice  of  a  motion  to  set  aside  the  portion  of  the  decree 
above  quoted,  on  the  ground  that  it  was  void,  it  being  in  form 
and  effect  a  final  judgment  of  divorce  instead  of  the  inter- 
locutory judgment  prescribed  by  the  act  of  1903.  In  pursu- 
ance of  this  notice,  plaintiff,  on  September  2,  1904,  presented 
the  motion  to  the  court,  and  the  court,  against  the  defendant's 
objections,  declared  its  intention  to  determine  said  motion 
and  to  make  an  order,  to  quote  its  own  language,  "that  so 
much  of  said  decree  as  awards  to  the  said  plaintiff  an  abso- 
lute decree  is  hereby  vacated  and  set  aside;  but  said  decree, 
in  so  far  as  it  may  determine  that  the  plaintiff  is  entitled  to  a 
divorce,  shall  be  in  no  way  modified  or  affected  by  this 
order."  The  object  of  the  present  proceeding  is  to  prevent 
the  superior  court  from  making  the  order,  or  from  further 
proceeding  in  pursuance  of  the  motion. 

The  contention  of  the  petitioner  is,  that  the  judgment  en- 
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tered  by  the  court  on  July  1,  1903,  was  both  in  form  and 
effect  a  judgment  of  absolute  divorce,  and  that  as  proceed- 
ings for  new  trial  and  on  appeal  have  ended,  and  more  than 
six  months  had  elapsed  at  the  time  proceedings  on  the  motion 
were  begun,  the  superior  court  has  no  power  to  modify  or 
vacate  it. 

After  proceedings  to  vacate  or  modify  a  judgment  on 
motion  for  new  trial,  or  an  appeal,  or  under  section  473  of  the 
Code  of  Civil  Procedure,  are  ended,  and  the  time  therefor 
has  expired,  the  superior  court  has  no  power  or  authority  to 
vacate  or  modify  its  judgment  in  a  matter  of  substance  on 
account  of  judicial  error  in  the  decision,  no  matter  how  ap- 
parent such  error  may  be  on  the  face  of  the  record.  Its  power 
thereafter  is  limited  to  the  correction  of  mere  clerical  mis- 
prisions on  the  record,  or  to  the  excision  of  such  parts  of  the 
record  as  appear  to  be,  or  can  be  shown  to  be,  void  for  lack 
of  jurisdiction  or  power.  {Egan  v.  Egan,  90  Cal.  15,  20; 
Jacks  V.  Baldez,  97  Cal.  91 ;  Norton  v.  Atchison  etc.  R.  E,  Co., 
97  Cal.  390.*)  The  modification  proposed  to  be  made  herein 
is  not  the  correction  of  a  clerical  error,  but  goes  to  the  sub- 
stance and  effect  of  the  judgment. 

Under  these  circumstances  the  superior  court  has  no  power 
to  make  the  order  in  question,  unless  the  judgment  proposed 
to  be  so  modified  is  absolutely  void  as  a  final  judgment.  When 
the  judgment  was  rendered  the  court  had  jurisdiction  of  the 
subject-matter  in  general  and  of  the  parties.  The  general 
rule  is,  that,  under  such  circumstances,  a  judgment,  however 
erroneous,  is  not  void.  It  must  be  conceded  that  the  court 
cannot  make  this  order  unless,  by  the  legislation  of  1903 
(Stats.  1903,  pp.  75,  76,  176)  amending  section  61  of  the 
Civil  Code  and  adding  thereto  sections  131  and  132,  the  court 
is  divested  of  power  to  enter  a  final  judgment  granting  a 
divorce  until  it  has  first  entered  an  interlocutory  judgment 
declaring  a  party  entitled  to  a  divorce,  and  an  interval  of 
one  year  has  passed  thereafter  before  such  final  judgment. 

The  provisions  of  the  code  must  be  construed  with  a  view 
to  effect  its  objects  (Civ  Code,  sec.  4),  and  when  the  lan- 
guage used  is  not  entirely  clear,  the  court  may,  to  determine 
the  meaning,  and  in  aid  of  the  interpretation,  consider  the 
spirit,  intention,  and  purpose  of  a  law,  and  to  ascertain  such 
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object  and  purpose  may  look  into  contemporaneous  and  prior 
legislation  on  the  same  subject  and  the  external  and  historical 
facts  and  conditions  which  led  to  its  enactment.  (26  Am.  & 
Eng.  Ency.  of  Law,  601,  602,  603,  623-624,  632.) 

The  institution  of  marriage  is  an  important  feature  of 
civilization,  and  its  preservation  is  essential  to  the  mainte- 
nance of  organized  society.  As  was  said  in  Deyoe  v.  Superior 
Court,  140  Cal.  482,*  **In  every  civilized  country  marriage 
is  recognized  as  the  most  important  relation  in  life,  and 
one  in  which  the  state  is  vitally  interested.  .  .  .  The  well- 
recognized  public  policy  relating  to  marriage  is  to  foster  and 
protect  it,  to  make  it  a  permanent  and  public  institution,  to 
encourage  parties  to  live  together,  and  to  prevent  separation 
and  illicit  unions.''  Owing  to  the  strength  of  human  pas- 
sions and  the  weakness  of  human  nature  the  regulation  and 
preservation  of  the  institution  of  marriage  and  the  preven- 
tion of  the  abuse  of  the  right  of  divorce  have  always  been  one 
of  the  most  difficult  problems  of  government.  It  has  been 
considered  essential  to  the  promotion  of  happiness  and  the 
good  order  of  society  to  provide  that  for  certain  offenses 
against  marital  rights  the  innocent  party  could,  under  fixed 
restrictions,  have  the  marriage  dissolved  by  judicial  decree. 
But  it  has  been  found  that  this  right  is  often  abused;  that 
by  collusion  and  fraud,  by  fabricated  testimony,  or  by  the 
exaggeration  of  trifling  offenses,  divorces  are  obtained  which 
should  not  have  been  granted;  that  when  the  procedure  is 
easy  and  speedy  slight  causes  are  magnified  and  made  the 
pretext  for  hasty  divorces,  and  that  too  frequently  actions 
for  divorce  are  not  prompted  by  the  necessity  of  relief  from 
marriage  bonds  which,  by  the  fault  of  the  other  party,  have 
become  the  cause  of  misery  and  suffering,  but  are  inspired 
by  a  desire  to  become  free  from  the  old  obligations  in  order 
to  make  a  new  alliance.  It  has  also  been  found  that  in  some 
cases  difficult  complications  occur,  arising  from  divorced  per- 
sons contracting  a  subsequent  marriage  before  the  judgment 
of  divorce  became  final  by  the  expiration  of  the  time  within 
which  an  appeal  could  be  taken.  To  prevent  or  mitigate  these 
evils  it  has  always  been  the  legislative  policy  to  make  many 
restrictions  in  the  procedure  in  divorce  cases  which  are  not 
applicable  in  ordinary  actions. 

198  Am.  St.  Bep.  73. 
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In  continuation  of  this  policy  the  legislature  in  1897 
amended  section  61  of  the  Civil  Code  so  as  to  provide  that  a 
marriage  contracted  by  a  divorced  person  during  the  life  of 
the  former  spouse,  and  within  one  year  after  the  time  of  the 
judgment  in  divorce,  should  be  illegal  and  void.  (Stats. 
1897,  p.  34.)  Immediately  it  was  contended  that  this  law  was 
of  no  eflfect  beyond  the  confines  of  the  state,  and  that  mar- 
riages solemnized  during  the  year  after  the  divorce  within 
another  state  or  territory,  which  were  valid  by  the  laws  of 
such  state  or  territory,  must  be  recognized  as  valid  in  this 
state.  Numerous  attempts  thus  to  evade  the  law  were  made, 
and  much  difference  of  opinion  existed  as  to  the  legality  of 
such  marriages,  until  finaUy,  in  August,  1902,  it  was  decided 
by  this  court  that  such  marriages  were  valid  in  this  state,  and 
the  question  was  thus  settled.  (Estate  of  Wood,  137  Cal. 
130.)  Thereupon  the  act  of  1897  became  practically  a  dead 
letter.  All  who  wished  to  enter  into  another  marriage  within 
the  year  easily  accomplished  their  purpose  and  evaded  the 
law  by  a  short  journey  beyond  the  borders  of  the  state. 

At  its  next  ensuing  session  the  legislature  passed  the  acts 
making  a  second  amendment  to  section  61,  and  adding  the  new 
sections  as  above  mentioned.  By  the  last  amendment  to  sec- 
tion 61  it  was  provided,  with  respect  to  a  second  marriage  to 
a  different  person  during  the  life  of  a  former  spouse,  that  **  In 
no  case  can  a  marriage  of  either  of  the  parties  during  the 
life  of  the  other  be  valid  in  this  state,  if  contracted  within 
one  year  after  the  entry  of  an  interlocutory  decree  in  a  pro- 
ceeding for  a  divorce.''  The  new  sections  131  and  132  are 
88  follows: — 

"131.  In  actions  for  divorce  the  court  must  file  its  decision 
and  conclusions  of  law  as  in  other  cases,  and  if  it  determines 
that  no  divorce  shall  be  granted,  final  judgment  must  there- 
upon be  entered  accordingly.  If  it  determines  that  the  di- 
vorce ought  to  be  granted  an  interlocutory  judgment  must 
be  entered,  declaring  that  the  party  in  whose  favor  the  court 
decides  is  entitled  to  a  divorce,  and  from  such  interlocutory 
judgment  an  appeal  may  be  taken  within  six  months  after  its 
entry,  in  the  same  manner  and  with  like  effect  as  if  the  judg- 
ment were  finaL 

"132.  "When  one  year  has  expired  after  the  entry  of  such 
interlocutory  judgment,  the  court  on  motion  of  either  party, 
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or  upon  its  own  motion,  may  enter  the  final  judgment  errant- 
in;^  the  divorce,  and  such  final  judgment  shall  restore  them  to 
the  status  of  single  persons,  and  permit  either  to  marry  after 
the  entry  thereof;  and  such  other  and  further  relief  as  may 
be  necessary  to  complete  disposition  of  the  action;  but  if 
any  appeal  is  taken  from  the  interlocutory  judjrment  or 
motion  for  a  new  trial  made,  final  judgment  shall  not  be  en- 
tered until  such  motion  or  appeal  has  been  finally  disposed  of, 
nor  then,  if  the  motion  has  been  granted  or  judgment  re- 
versed. The  death  of  either  party  after  the  entry  of  the 
interlocutory  judgment  does  not  impair  the  power  of  the 
courr,  to  enter  final  judgment  as  hereinbefore  provided;  but 
such  entry  shall  not  validate  any  marriage  contracted  by 
either  party  before  the  entry  of  such  final  judgment,  nor  con- 
stitute any  defense  of  any  criminal  prosecution  made  against 
either  " 

The  manifest  purpose  of  these  several  amendments  was  to 
avoid  the  effect  of  the  decision  in  Estate  of  Wood,  137  Cal. 
130,  by  going  a  step  further  than  the  law  of  1897.  That  law 
simply  prohibited  a  remarriage  within  one  year,  and  made 
such  marriage  illegal  and  void,  if  made  within  this  state,  hut 
it  did  not  affect  the  procedure  in  an  action  for  a  divorce  nor 
the  validity  or  effect  of  a  judgment  therein.  The  law  of  1903 
acts  upon  the  proceeding  and  upon  the  judgment,  and  secures 
the  same  period  of  delay  as  the  former  act,  by  providing  for 
a  delay  in  the  entry  of  final  judgment  dissolving  the  marriage 
for  at  least  one  year  after  the  trial  and  interlocutory  judg- 
ment in  the  action.  It  thus  presents  the  same  obstacle  to 
speedy  divorces,  the  same  opportunity  for  reflection  and 
reconciliation,  and  the  same  check  to  collusion  and  fraud,  and 
in  the  mean  time  it  effectually  prevents  a  subsequent  mar- 
riage "vith  another  person  by  the  simple  provision  that  the 
form«»T  marriage,  during  the  interval,  shall  remain  undis- 
solved. The  ultimate  object,  of  course,  was  to  reach  and  miti- 
gate* th«  same  evils  to  which  the  act  of  1897  was  directed. 

^or  a  time  after  this  act  took  effect  there  was  some  differ- 
ei^''.  of  opinion  among  the  judges  of  the  superior  courts  with 
respect  to  its  validity,  several  of  them  holding  it  unconstitu- 
tional and  granting  what  purported  to  be  immediate  final 
judgments  of  divorce  in  disregard  of  its  provisions.  The 
question  was  settled  in  favor  of  the  validity  of  the  law  by  this 
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court  in  Deyoe  v.  Superior  Court,  140  Cal.  482.^  In  the  mean 
time,  however,  a  number  of  so-called  final  judgments  had 
been  entered,  among  them  the  one  here  involved. 

It  is  obvious  that  the  entire  purpose  of  this  legislation  will 
be  practically  defeated  if  the  law  receives  a  construction 
which  will  enable  the  courts  at  the  request,  or  with  the  con* 
Bent,  express  or  implied,  of  the  parties,  or  either  of  them,  to 
give  final  judgment  immediately  upon  the  trial,  and  without 
a  previous  interlocutory  judgment.  In  order  to  reach  this 
concluBion  the  law  must  be  held  to  be  merely  directory  in  this 
respect  and  the  disregard  of  it  a  mere  error  not  affecting  its 
validity  except  upon  appeal,  or  in  some  form  of  direct  attack. 
The  departure  from  the  prescribed  order  of  proceeding,  with 
the  consent  or  acquiescence  of  the  parties,  must  be  considered 
as  an  irregularity  which  is  waived,  and  the  giving  of  an  im- 
tnediate  final  judgment  held  an  error,  which,  whether  ex- 
pressly waived  or  not,  can  be  effectively  cured  and  the 
judgment  placed  beyond  attack,  by  the  mere  failure  to 
appeal.  Persons  seeking  or  submitting  to  a  divorce  for  the 
purpose  of  entering  into  another  marriage,  or  in  collusion 
for  any  improper  purpose,  will  request  consent  to  or  acqui- 
esce in  an  immediate  final  judgment,  many  cases  will  occur  in 
which  it  will  seem  a  harmless  deviation  from  the  strict  course 
of  procedure,  the  matter  will  seem  unimportant,  dnd  the  de- 
sire or  request  of  the  parties,  or  the  seeming  necessities  of 
exceptional  cases,  will  prevail,  and  final  judgments  will  be 
immediately  given.  It  will  soon  become  customary.  The 
evil-disposed  persons,  against  whom  alone  the  law  is  directed, 
will  be  the  ones  who  will  avail  themselves  of  this  opportunity 
to  evade  its  true  intent  and  purpose. 

In  view  of  these  considerations  we  think  that,  if  it  is  rea- 
sonably possible,  the  terms  of  the  act  should  receive  a  con- 
struction calculated  to  make  its  object  and  purpose  secure, 
and  which  will  make  it  impossible  for  either  party  to  contract 
another  lawful  marriage  within  a  year  from  the  time  of  the 
trial  and  interlocutory  judgment.  The  language  is  clearly  sus- 
ceptible of  this  construction,  and  the  object  and  purpose  to  be 
accomplished  make  it  necessary  to  reject  any  other  construc- 
tion. It  declares  that  "if  it  [the  court]  determines  that  the 
divorce  ought  to  be  granted  an  interlocutory  judgment  must 
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be  entered'*  (see.  131)  and  further  that  ''when  one  year  has 
expired  after  the  entry  of  roch  interlocutory  judgment  the 
eouH  .  .  .  may  enter  the  final  judgfment  granting  the  di- 
vorce, and  such  final  judgment  shall  restore  them  to  the  status 
of  single  persons,"  and  that  if  an  appeal  is  taken  from  the 
interlocutory  judgment,  or  a  motion  for  a  new  trial  is  made, 
^^ final  judgment  shall  not  be  entered  until  such  appeal  or 
motion  has  been  finally  disposed  of"  (sec.  132),  and  by  sec- 
tion 61  a  subsequent  marriage  is  made  void  if  contracted 
within  the  year  after  the  interlocutory  judgment.  These  pro- 
Tisions,  interpreted  in  the  light  of  the  previous  legislation 
and  decisions  and  the  purpose  to  be  accomplished  by  the  law, 
are  clearly  to  be  understood  as  a  limitation  on  the  power  of 
the  court  in  the  matter,  and  as  intended  to  forbid  the  entry 
of  a  final  judgment  until  after  the  prescribed  period.  The 
law  can  only  be  made  effectual  for  the  accomplishment  of  its 
object  by  holding  that  any  final  judgment  purporting  to 
grant  the  divorce  is  absolutely  void  if  thus  prematurely  en- 
tered. 

This  conclusion  receives  additional  support  from  a  con- 
sideration of  the  nature  of  a  proceeding  for  a  divorce,  and  of 
the  recognized  public  policy  on  the  subject.  The  parties  to 
such  an  action  have  not  the  right  to  control  procedure  as  in 
other  actions.  The  court  is  not  boi^nd  by  admissions  in  the 
pleadings  nor  by  the  stipulations  of  the  parties,  nor  is  its 
inquiry  as  to  the  facts  limited  by  the  pleadings.  (7  Ency. 
of  Plead.  &  Prac,  88,  121.)  Nor  can  a  divorce  be  granted 
solely  upon  the  testimony  or  admissions  of  the  parties.  (Civ. 
Code,  sec.  130;  9  Am.  ft  Eng  Ency.  of  Law,  845.)  The 
state  is  interested  in  the  matter.  In  Deyoe  v.  Superior  Court, 
140  Cal.  482,^  it  is  said:  ''While  an  action  to  obtain  a  decree 
dissolving  the  relation  of  husband  and  wife  is  nominally  an 
action  between  two  parties,  the  state,  because  of  its  interest 
in  maintaining  the  same  unless  good  cause  for  its  dissolution 
exists,  is  an  interested  party.  It  has  been  said  by  eminent 
writers  upon  the  subject  that  such  an  action  is  really  a  tri- 
angular proceeding  in  which  the  husband  and  wife  and  the 
state  are  parties."  (See,  also,  McBlain  v.  McBlain,  77  Cal. 
507 ;  Warner  v.  Warner,  100  Cal.  11 ;  Ration  v.  Hatton,  136 
CaL  356;  Neuman  v.  Freitas,  129  Cal.  292;  1  Nelson  on  Di- 
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▼orce,  sees.  1,  7,  pp.  2,  17.)  The  rule  in  actions  aflfecting 
property  that  the  parties  interested  may  control  the  dispo- 
sition of  the  interests  inyolved,  and  that  the  judgment  of  the 
conrt  will  be  made  to  conform  to  such  dispositions,  when 
ascertained,  has  no  application  to  divorce  cases.  Hence  it 
follows  that  in  such  cases  there  can  be  no  effectual  waiver  by 
the  parties  of  any  restriction  established  by  law  for  the  benefit 
of  the  public  or  for  the  protection  of  the  interest  which  the 
state  has  in  the  preservation  and  permanence  of  the  marriage 
relation.  The  provision  forbidding  the  granting  of  a  divorce 
solely  upon  the  admission,  stipulation,  or  testimony  of  the 
parties  goes  to  the  sufficiency  of  the  proof,  which  is  not  ordi- 
narily disclosed  upon  the  record.  A  disregard  of  this  pro- 
vision cannot  be  made  to  appear  of  record  except  upon  appeal, 
and  for  this  reason  it  cannot  be  made  the  subject  of  inquiry 
upon  any  coUateral  attack.  But  on  appeal,  where  such  dis- 
regard appears,  it  is  always  held  to  be  an  act  beyond  the 
power  of  the  court  to  do,  or  of  the  parties  to  sanction,  and 
absolutely  void.  The  restriction  now  under  consideration  is 
of  such  a  nature  that  a  disregard  of  it  must  always  be  ap- 
parent upon  the  face  of  the  record,  and,  consequently,  the 
lack  of  power  in  the  court  will  appear  in  every  case  upon  an 
inspection  of  the  record  alone. 

The  rule  invoked  by  the  petitioner,  taken  in  connection 
with  the  construction  we  have  given  to  the  act,  would  put  the 
premature  entry  of  final  judgment  of  divorce  in  the  class  of 
errors  which  can  always  be  reached  on  collateral  attack.  TatU 
man  v.  McCarty,  11  Wis.  406,  cited  and  relied  on  by  peti- 
tioner, state  the  rule  as  favorably  to  him  as  any  case  that  can 
be  found.  The  law  of  Wisconsin  provided  that  in  partition 
suits  there  should  be  an  interlocutory  judgment  declaring  the 
interests  of  the  parties,  that  commissioners  to  make  partition 
were  then  to  be  appointed,  and  upon  the  confirmation  of  their 
report  the  court  was  authorized  to  render  a  final  judgment  of 
partition.  Commissioners  were  appointed  and  final  judgment 
rendered  in  accordance  with  their  report,  but  there  had  been 
no  interlocutory  judgment.  On  collateral  attack  in  the  above 
case  the  court  held  the  judgment  valid  and  said:  "No  order 
which  a  court  is  empowered,  under  any  circumstances,  in  the 
course  of  a  proceeding  over  which  it  had  jurisdiction,  to  make, 
ean  be  treated  as  a  nullity  merely  because  it  was  made  improv- 
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idently,  or  in  a  manner  not  warranted  by  law,  or  the  previous 
state  of  the  case.  The  only  question  in  such  a  case  is,  bad  the 
court  or  tribunal  the  power,  under  any  circumstances,  to 
make  the  order  or  perform  the  actt  If  this  be  answered  in 
the  affirmative,  then  its  decision  upon  those  circumstanees 
becomes  final  and  conclusive  until  reversed  by  a  direct  pro- 
ceeding for  that  purpose.'*  The  italics  are  our  own.  It  is  to 
be  observed  that  no  question  of  public  policy  was  there  in- 
volved, and  that  the  public  had  no  particular  interest  in  the 
decision  of  the  case,  nor  was  there  anything  in  the  statute  gov- 
erning the  procedure  in  that  case  which  could  be  construed 
as  a  restriction  upon  the  ordinary  powers  of  the  court.  In  a 
partition  suit  the  parties  could  agree  as  to  their  respective 
interests,  could  waive  an  interlocutory  judgment  and  consent 
to  the  immediate  appointment  of  commissioners,  or  even  to 
an  immediate  final  judgment,  without  any  preliminary  pro- 
ceedings at  all,  without  in  any  respect  contravening  public 
policy  or  transgressing  restrictions  made  to  protect  the  inter- 
ests of  society.  The  law  in  question  in  this  case,  as  we  have 
construed  it,  is  a  limitation  upon  the  power  of  the  court 
with  respect  to  the  subject-matter,  so  that  the  court 
shall  not  be  competent  to  grant  a  final  divorce  at  any  time 
during  the  year  succeeding  the  interlocutory  judgment,  and 
so  as  to  require  that  the  interlocutory  judgment  be  first  en- 
tered. The  parties  could  not  waive  these  proceedings,  nor 
invest  power  in  the  court  by  their  consent  or  acquiescence. 
The  purpose  of  the  statute  is  to  provide  that  in  any  event  and 
under  all  circumstances  there  shall  be  an  interval  of  one  year 
after  the  party  is  declared  to  be  entitled  to  a  divorce  before  it 
can  become  absolute.  The  question  above  stated  cannot  here 
be  affirmatively  answered.  There  can  be  no  state  of  facts 
which  will  give  the  court  power  to  enter  final  judgment  im- 
mediately. Hence,  upon  the  face  of  the  record,  and  as  a 
matter  of  law,  the  final  judgment  in  question  is,  as  a  final 
judgment,  without  actual  or  possible  authority,  and  is  there- 
fore necessarily  void. 

The  cases  holding  judgments  valid  on  collateral  attack,  al- 
though they  may  be  necessarily  founded  upon  an  erroneous 
view  of  the  law,  are  none  of  them  cases  in  which  the  law  which 
the  court  mistook  was  the  law  which  vested  the  jurisdiction 
or  power  over  the  subject-matter  in  the  court.    So  far  as  they 
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are  cases  involving  jurisdiction  of  this  class  at  all  they  are 
confined  to  instances  where  the  jurisdiction  over  the  subject- 
matter  IS  by  law  made  to  depend  on  the  preliminary  deter- 
mination of  a  question  of  fact.  In  that  event  a  determination 
of  the  court  rendering  the  judgment  that  the  facts  which  give 
the  jurisdiction  exist  is  conclusive  in  all  collateral  inquiries. 
{Farmers  and  Merchants^  Bank  v.  Board,  97  Cal.  328;  In  re 
Grove  Street,  61  Cal.  438;  CakiU  v.  Superior  Court,  145  Cal. 
42.)  But  where  the  question  upon  which  the  jurisdiction 
depends  is  one  of  law  purely  the  jurisdiction  over  the  subject- 
matter  is  always  open  to  collateral  inquiry.  {In  re  Orove 
Street,  61  Cal.  438;  Arroyo  D,  and  W.  Co.  v.  Superior  Court, 
92  Cal.  52;^  Cahill  v.  Superior  Court,  145  Cal.  42.)  Mr. 
Freeman  says:  "When  a  tribunal  has  not  jurisdiction  over 
the  subject-matter,  no  averment  can  supply  the  defect;  no 
amount  of  proof  can  alter  the  case.  As  power  over  the 
.subject-matter  is  given  by  law,  nothing  but  an  additional 
grant  from  the  legislative  authority  can  extend  that  power 
over  a  class  of  cases  formerly  excepted."  (1  Freeman  on 
Judgments,  sec.  120.)  And  also,  **If  a  court  grants  relief, 
which  under  no  circumstances  it  has  any  authority  to  grant, 
its  judgment  is  to  that  extent  void."    (Ibid.,  sec.  120c.) 

It  is  contended  that  the  law,  if  thus  construed,  would  be 
unconstitutional.  The  constitution,  it  is  said,  confers  upon 
the  superior  court  full  jurisdiction  of  actions  for  divorce,  and 
the  cflFect  of  this  law  would  be  to  arrest  the  exercise  of  this 
jurisdiction,  and  suspend  further  action  for  one  year,  and  if 
it  can  do  this  for  one  year,  it  must  have  power  to  suspend  il 
?»ction  indefinitely,  or  absolutely,  and  for  an  unlimited  time, 
and,  if  such  power  exists,  the  legislature  may  thus  practically 
destroy  or  divest  the  jurisdiction  given  by  the  constitution. 
If  it  were  necessary  to  the  validity  of  this  act  to  hold  that 
the  legislature  has  power  to  suspend  absolutely  the  functions 
of  the  superior  court  the  argument  might  have  weight.  We 
do  not  consider  it  necessary.  It  is  sufficient  to  hold  that  the 
legislature  has  power  to  make  reasonable  regulations  as  to 
the  proceedings  by  which  the  jurisdiction  in  such  cases  is  exer- 
cised, and  to  prescribe  the  terms  and  conditions  on  which  a 
divorce  may  be  granted,  and  that  in  view  of  the  subject- 
matter  and  purpose  of  the  act,  a  provision   for  the  post 
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ponement  of  final  judgment  for  one  year  and  a  suspen- 
sion of  the  power  of  the  court  to  enter  such  judgment  in  the 
mean  time,  is  not  an  unreasonable  regulation  of  the  pro- 
cedure, and  is  within  the  legislative  power  to  prescribe,  as  a 
condition  necessary  to  the  existence  of  the  right  to  a  divorce. 
The  right  to  a  divorce  is  subject  to  the  legislative  will,  and 
exists  only  by  legislative  grant.  The  change  in  the  method 
made  by  this  law  affects  only  the  procedure  and  the  right  of 
the  parties  to  an  inunediate  divorce,  and  does  not  take  juris- 
diction from  the  court.  The  right  to  a  divorce,  not  being 
inherent  or  constitutional,  but  statutory,  the  legislature  could 
repeal  the  law  and  thus  effectually  prevent  the  granting  of 
any  divorces,  or  it  could  suspend  the  right  for  any  number  of 
years  after  the  beginning  of  the  action,  without  affecting  the 
jurisdiction  of  the  court.  The  legislature  has  complete  con- 
trol of  the  subject  and  may  impose  whatever  restrictions  or 
dela}^  it  pleases  either  in  regard  to  the  time  for  beginning 
the  action,  or  the  method  and  order  of  procedure  after  the 
action  is  begun.  The  grant  of  jurisdiction  means  only  that 
such  limited  rights  of  divorce  as  the  legislature  provides  are 
cognizable  in  the  superior  court  under  such  system  of  pro- 
cedure, and  subject  to  such  restrictions  as  may  from  time  to 
time  be  established. 

The  judgment  in  question,  being  wholly  void  as  a  final 
judgment  granting  an  inunediate  divorce,  it  was  within  the 
J  ower  of  the  superior  court  at  any  time,  on  motion  of  either 
party,  or  of  its  own  motion,  to  declare  it  null,  in  so  far  as  it 
purported  to  be  of  such  effect.  (People  v.  Davis,  143  Cal. 
fi75;  People  v.  Temple,  103  Cal.  453.) 

It  is  urged  that  "the  greater  contains  the  less"  (Civ.  Code, 
sec.  3536),  and  hence  that,  as  the  judgment  in  question  neces- 
<;arily  determines  that  the  plaintiff  is  entitled  to  a  divorce,  it 
is  therefore  valid  to  that  extent  as  an  interlocutory  judgment 
under  the  statute,  and  that  the  court  should  not  vacate  it,  but 
should  regard  it  as  valid  to  that  extent,  and,  the  year  having 
expired,  should  now  enter  a  final  judgment.  Cases  are  cited 
to  the  effect  that  a  judgment  for  too  much,  or  in  excess  of  the 
power  of  the  court,  is  not  wholly  void,  but  is  void  only  in  so 
far  as  it  is  beyond  the  jurisdiction.  (Anderson  v.  Parker, 
6  Cal.  201;  Ex  parte  Rosenheim,  83  Cal.  388;  People  v. 
Brown,  113  Cal.  35.)     For  the  purposes  of  this  decision  this 
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may  be  conceded.  There  are  strong  reasons  in  support  of 
the  proposition.  If  the  order  proposed  to  be  entered  by  the 
superior  court  in  pursuance  of  the  motion  was  as  far-reach- 
inp:  as  the  motion  and  purported  to  set  aside  the  judgment 
for  all  purposes,  it  would  be  necessary  to  decide  the  question. 
It  does  not  go  so  far.  It  purports  only  to  vacate  '*80  much 
of  the  decree  as  awards  to  the  said  plaintiff  an  absolute  di- 
vorce," and  expressly  declares  that,  **  in  so  far  as  it  may 
determine  that  the  plaintiff  is  entitled  to  a  divorce,"  the  judg- 
naent  is  neither  to  be  modified  nor  affected  by  the  order.  The 
proposed  order  is  therefore  strictly  within  the  power  of  the 
superior  court,  and  the  writ  of  prohibition  should  not  be 
issued. 
The  petition  is  denied. 

Angellotti,  J.,  Van  Dyke,  J.,  Lorigan,  J.,  McFarland,  J», 
Henshaw,  J.,  and  Beatty,  C.  J.,  concurred. 


[8.  F.  No.  4073.    In  Bank-^Febniarj  8,  1905.] 

P.  CLAUDIUS,  Petitioner,  v.  HENBT  A.  MELTIN,  Judge 
of  Superior  Court  of  Alameda  County,  Respondent. 

Divorce — Absolute  Decbss  Dxemzd  Interlocutobt — Excess  op  Poweb 
— Von>  Part  Bejectbd. — An  absolute  decree  of  divorce,  entered  with 
out  a  previous  interlocutory  decree,  since  the  amendments  to  the 
Civil  Code  requiring  the  entry  of  interlocutory  decrees,  must  be 
deemed  interlocutory  in  so  far  as  it  adjudges  the  right  to  a  divorce, 
if  sufficient  in  form  for  that  purpose,  and  the  remainder  of  the 
final  decree,  being  in  excess  of  the  power  of  the  court,  must  be 
rejected  as  null  and  void. 

Id. — Von)  Oboeb  YAOATmo  Inteblooutobt  Pabt  of  Decsbb— Emtbt 
Nunc  Pbo  Tunc. — After  the  lapse  of  the  time  for  appeal  or  motion, 
without  any  attack  upon  the  interlocutory  part  of  the  final  decree, 
the  court  lost  all  power  to  vacate  it,  and  an  order  thereafter  made 
assuming  to  vacate  the  whole  decree,  and  to  order  a  new  interlocu- 
tory decree  to  be  entered  nunc  pro  tunc,  was  void  and  ineffective. 

(n. — Time  fob  Final  Decbee — Mandamus. — The  time  for  a  final  decree 

began  to  run   from   the   date  of  entry  of  the  interlocutory  part 

of  the  former  final  decree,  and  where  the  court,  after  the  lapse  of 

«  year  therefrom,  refused  a  request  to  enter  a  final  decree,  becauie 
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the  interlocutory  decree  ordered  to  be  entered  nunc  pro  tunc  was  not 
actually  entered  until  a  much  later  date,  and  a  year  tberefrom  had 
not  expired,  mandamus  will  lie  to  compel  the  entry  of  the  final 
decree,  without  regard  to  the  nunc  pro  Umc  date  of  entry. 

WRIT  OP  MANDATE  to  a  Judge  of  the  Superior  Court  of 
Alameda  County.    Henry  A.  Melvin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Asa  V.  Mendenhall,  for  Petitioner, 

A.  E.  Bolton,  AmicTis  Curiae. 

T.  W.  Harris,  and  A.  P.  Van  Duzer,  for  Respondent 

SHAW,  J. — This  is  an  original  proceeding  in  this  court  to 
obtain  a  writ  of  mandate  to  compel  the  defendant,  as  judge 
of  the  superior  court,  to  make  and  cause  to  be  entered  a 
final  judgment  of  divorce  in  an  action  in  the  superior  court 
of  Alameda  County,  wherein  P.  Claudius  is  plaintiff  and 
Oesine  Claudius  is  defendant 

The  case  is  submitted  to  us  upon  a  demurrer  to  the  petition. 
The  facts  are  as  follows:  The  action  for  divorce  was  com- 
menced on  August  14,  1903.  The  defendant  was  duly  served 
with  summons,  and  on  August  27,  1903,  her  default  was  duly 
entered  for  failure  to  appear  or  answer.  The  matter  was  then 
referred  to  a  referee  for  the  taking  of  testimony,  and  on  Sep- 
tember 4,  1903,  the  court,  upon  the  referee's  report,  made 
what  is  styled  a  final  decree  granting  the  divorce.  The 
petition  for  mandate  does  not  allege  that  this  decree  was 
entered,  but  as  both  parties  in  their  briefs  say  it  was  entered 
at  the  time  it  was  made,  and  argue  the  case  on  that  hypothesis, 
we  will  consider  the  petition  as  amended  in  this  particular. 
Thereafter,  on  September  15,  1904,  on  motion  of  plaintiff,  the 
court  made  an  order  purporting  to  set  aside  said  final  decree 
on  the  ground  that  it  was  void,  and  further  ordered  that  an 
interlocutory  decree,  declaring  the  plaintiff  entitled  to  the 
divorce  prayed  for,  be  entered  nunc  pro  tunc  as  of  date  Sep- 
tember 4,  1903,  and  the  same  was  entered  accordingly.  On 
September  21,  1904,  plaintiff  applied  for  a  final  decree,  which 
was  refused  by  the  court  on  the  ground  that  the  formal  inter- 
locutory decree,  though  entered  nunc  pro  tunc  as  of  September 
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4,  1903,  was  not  in  fact  entered  until  September  15,  1904; 
that  one  year  had  not  passed  since  the  date  of  actual  entry, 
and  that  it  was  the  time  of  the  actual  entry  of  the  interlocutory 
decree,  and  not  the  theoretical  entry  thereof,  which  fixed 
the  time  after  which  the  final  decree  could  be  entered.  It  is 
this  final  decree  which  the  plaintiff  seeks  to  procure  by  the 
mandate. 

We  think  the  defendant  is  correct  in  the  position  that  the 
year  which  must  elapse  before  final  judgment  can  be  given 
begins  to  run  from  the  time  of  the  actual  entry  of  the  inter- 
locutory judgment,  and  not  from  any  theoretical  nunc  pro 
tunc  date  of  entry. 

We  are  of  the  opinion,  however,  that  plaintiff  for  other 
reasons  is  entitled  to  the  mandate.  In  the  case  of  Orannis  v. 
Superior  Court,  decided  this  day,  (ante,  p.  245,)  we  held  that 
a  final  decree,  entered  immediately  after  the  trial  or  hearing, 
is  absolutely  void  in  so  far  as  it  purports  to  be  final.  It  was 
not  necessary  in  that  case  to  determine  whether  or  not  a 
decree  which  purported  to  be  a  final  judgment,  and  was  void 
as  such,  could  nevertheless  stand  as  a  valid  interlocutory 
decree,  if  in  form  it  was  sufficient  therefor.  In  this  case  the 
question  is  squarely  presented. 

The  decree  entered  on  •  September  4,  1903,  declared  that 
"  It  appears  that  all  the  allegations  of  the  complaint  are 
sustained  by  competent  testimony ;  that  said  matter,  so  alleged 
and  proved  in  behalf  of  plaintiff,  is  sufficient  in  law  to 
entitle  said  plaintiff  to  the  relief  as  prayed  for  in  said  com- 
plaint." Thereupon  followed  the  usual  form  of  judgment 
of  divorce.  Section  131  of  the  Civil  Code  provides  that  if 
the  court  decides  that  the  divorce  ought  to  be  granted  it  shall 
enter  an  interlocutory  judgment  declaring  '*  that  the  party 
in  whose  favor  the  court  decides  is  entitled  to  a  divorce." 
This  the  part  of  the  decree  above  quoted  substantially  does. 
It  was  therefore  sufficient  in  form  for  a  valid  interlocutory 
judgment.  The  entire  decree  embraced  both  an  interlocutory 
and  a  final  judgment,  and  they  were  simultaneously  entered 
The  part  purporting  to  grant  an  immediate  divorce  was 
void  because  at  that  time  the  year  from  the  entry  of  the 
interlocutory  judgment  had  not  expired.  It  is  a  well-settled 
proposition  that  a  judgment  may  be  in  part  valid  and  in 
part  void.     Unless  the  two  portions  are  so  inseparably  con- 
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nected  that  the  one  part  cannot  be  declared  void  without 
vitiating  the  other,  the  rule  is,  that  the  portion  which  is  not  in 
excess  of  jurisdiction  may  stand  and  the  remainder  be  con- 
sidered null.  Where  a  part  of  the  judgment  is  valid,  it  may  be 
to  that  extent  enforced,  although  another  provision  of  the 
same  judgment  may  be  in  excess  of  the  power  of  the  court; 
and  for  that  reason  void.  ( People  v.  Brown,  113  Cal.  36 ; 
Ex  parte  Rosenheim,  83  Cal.  392 ;  Anderson  v.  Parker,  6  CaL 
201.)  The  judgment  entered  on  September  4, 1903,  therefore 
constituted  a  valid  interlocutory  judgment  declaring  the  plain- 
tiff entitled  to  a  divorce.  As  such  it  was  subject  to  be  vacated 
on  appeal,  or  on  motion  for  a  new  trial,  or  by  proceedings 
under  section  473  of  the  Code  of  Civil  Procedure.  The  time 
for  all  these  proceedings  having  expired,  and  no  such  pro- 
ceeding to  vacate  it  having  been  instituted,  the  court  there- 
upon lost  all  power  by  any  proceeding  in  the  case  to  modify  or 
vacate  the  judgment,  in  so  far  as  it  constituted  an  inter- 
locutory judgment.  All  that  the  court  could  do  at  the  time 
it  mad,e  the  order  purporting  to  set  aside  the  whole  judgment 
was  to  vacate  the  part  purporting  to  be  a  decree  of  immediate 
divorce.  In  People  v.  Davis,  143  Cal.  675,  speaking  of  a  valid 
judgment  under  similar  circumstances,  the  court  said:  "Un- 
der such  circumstances  the  judgment  is  entirely  beyond  the 
reach  of  the  court  that  rendered  it,  except  in  a  separate  ac- 
tion, and  any  order  of  the  court  purporting  to  vacate  it  is 
beyond  the  jurisdiction  of  the  court,  and  therefore  void. 
Such  an  order  occupies  no  better  position  than  a  judgment 
that  is  void  upon  its  face,  and,  like  such  a  judgment,  is 
assailable  wherever  and  whenever  it  may  be  produced,  and 
whether  the  attack  upon  it  be  direct  or  collateral"  (citing 
People  V.  Temple,  103  Cal.  447,  and  Moore  v.  Superior  Court, 
86  Cal.  495.)  It  follows  that  the  order  of  the  court  made 
on  September  15,  1904,  purporting  to  set  aside  the  whole  of 
the  judgment  of  September  4,  1903,  was  itself  wholly  void 
in  so  far  as  it  attempted  to  affect  the  part  of  said  judgment 
declaring  the  plaintiff  entitled  to  a  divorce,  and  the  inter- 
locutory judgment  remained  unaffected. 

The  entry  of  an  interlocutory  decree  nunc  pro  tunc  was  un- 
necessary, the  order  to  enter  it  was  without  authority,  and 
that  part  of  the  proceedings  was  entirely  nugatory  and  may  be 
disregarded.     A  year  had  elapsed  between  the  time  of  the 
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actual  entry  of  the  first  judgment,  which  stands  as  a  suffi- 
cient interlocutory  judgment,  and  the  application  of  the 
plaintiff  for  a  final  judgment.  He  was  therefore  at  that 
time  entitled  to  a  judgment  granting  the  divorce,  and  the 
defendant  should  have  complied  with  his  request  to  make 
and  enter  the  same. 
Let  the  writ  issue  as  prayed  for. 

Angellotti,  J.,  Van  Dyke,  J.,  Lorigan,  J.,  McFarland,  J., 
HenshaWy  J.,  and  Beatty,  C.  J.,  concurred. 


[L.  A.  Ko.  ie48.    Is  Bank.—  February  11, 1905.J 

D.  S.  REYNOLDS,  Respondent,  v.  PACIFIC  ELECTRIC 
RAILWAY  COMPANY,  and  LOS  ANGELES  RAIL- 
WAY COMPANY,  Appellants. 

Btbeet  Railroads — Assignable  Franchise — ^Transfers  to  Intersect- 
iNG  Lines  Operated  bt  Same  Holder-  Severance  or  Grant — Man- 
DAicus. — A  proviBion  in  the  gnnt  of  an  assignable  franchise,  re- 
quiring the  holder  and  assignor  to  give  and  receive  transfers  to 
and  from  such  other  intersecting  lines  of  street-cars  as  he  may 
operate,  does  not  require  snch  transfers  to  be  given  or  received  where 
a  company  holder  previously  operating  intersecting  lines  has  made  a 
separate  transfer  of  such  assignable  franchise  to  an  independent 
company  which  operates  no  intersecting  lines,  and  mandamus  will 
not  lie  in  such  case  to  compel  an  interchange  of  transfers  between 
the  independent  companies. 

Id. — ^Burdens  not  Remaining  upon  Grantor  or  Franchise. — Though 
it  is  a  wdl-settled  rule  that  a  transfer  of  an  assignable  franchise 
carries  with  it  and  imposes  u*H>n  the  e:rantee  or  assignee  all  the 
duties  or  obligations  which  rested  upon  the  original  holder,  yet  no 
burdens  thereof  remain  upon  an  intermediate  assignee  or  grantee 
while  all  the  privileges  and  benefits  of  the  franchise  have  been 
passed  on  to  others. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
'Angeles  County.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bicknell,  Gibson,  Trask,  Dunn  &  Crutcher,  for  Appellants. 

Mandamus  will  not  lie  to  compel  transfers  of  tickets  by 
corporations  representing  the  public.     (People  y.  Keating. 
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168  N.  Y.  390;  People  v.  Brooklyn  etc,  Ry.  Co,,  172  N.  T. 
90;  People  v.  Interurban  St,  Ry.  Co.,  85  App.  Div.  407;  177 
N.  Y.  296;  State  v.  Mobile  etc.  Ry.  Co.,  59  Ala.  321.)  A 
grantor  of  an  assignable  franchise  is  relieved  from  all  burdens 
thereof.     (Carr  v.  Lowrey's  Admrs.,  27  Pa.  St.  257.) 

Emmet  H.  Wilson,  and  W.  B.  Mathews,  for  Respondent. 

Mandamus  will  lie  to  compel  transfers.  (Richmond  Ry. 
and  El  Co.  v.  Brown,  97  Va.  26.)  The  Los  Angeles  Railway 
Company  was  not  absolved  from  its  duty  to  give  transfers 
by  its  grant  to  the  Pacific  Railway  Company,  and  neither  ot 
them  was  freed  from  the  duty  to  give  transfers.  A  corpora- 
tion is  not  permitted  by  its  own  act  to  disable  itself  from  per- 
forming its  duties  to  the  public  which  were  the  consideration 
for  the  grant.  (State  v.  Hartford  etc.  R.  R.  Co.,  29  Conn. 
538 ;  Oates  v.  Boston  etc.  R.  R.  Co.,  53  Conn.  343 ;  Railroad 
Comrs.  V.  Portland  and  0.  C.  R.  R.  Co.,  63  Me.  278  ;i  Attorney- 
General  V.  West  Wisconsin  Ry.  Co.,  36  Wis.  466;  People  v. 
Albany  etc.  R.  R.  Co.,  24  N.  Y.  261 ;'  Potwin  Place  v.  Topeka 
Ry.  Co.,  51  Kan.  609 ;«  Thomas  v.  West  Jersey  R.  R.  Co..  101 
U.  S.  71;  Rex  V.  Severn  etc.  Ry.  Co.,  2  Barn.  &  Aid.  646.) 

HENSHAW,  J. — This  action  was  in  mandate  to  compel  the 
defendants  to  interchange  transfers  upon  their  respective 
lines  of  street  railways  intersecting  East  Ninth  Street  in  the 
city  of  Los  Angeles. 

Eliminating  from  consideration  the  question  of  the  right  of 
the  petitioner  to  seek  relief  in  mandate,  the  following  are 
the  undisputed  facts  presented:  In  1897  the  city  of  Los 
Angeles  granted  to  one  Kays  and  his  assigns  a  franchise  for 
the  construction  and  operation  of  an  electric  street  railway 
over  and  along  certain  streets  in  the  city  of  Los  Angeles,  and 
in  particular  over  a  portion  of  Ninth  Street  between  Santa 
Fe  Avenue  and  Spring  Street.  Many  conditions  and  bur- 
dens went  with  the  franchise — paving  and  macadamizing  the 
roadway  between  the  tracks  and  for  two  feet  on  each  side, 
establishing  and  maintaining  grades,  flumes,  and  culverts,  fur- 
nishing transportation  to  school -children  at  half-fare,  carrying 
policemen,  firemen,  and  city  officials  free  of  charge,  and  (we 
here  quote  section  6  of  the  ordinance)  : — 


1 18  Am.  Rep.  208.  *37  Am.  St.  Rep.  312,  and  note. 

t82  Am.  Dec.  295. 
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"Sec.  6.  Provided,  further,  that  said  grantee  and  his 
assigns  will  issue  to  and  receive  from  the  present  line  of 
street  railway  located  on  Mateo  Street  and  Santa  Fe  Avenue, 
and  all  other  lines  of  street  railways  in  said  city  operated  by 
said  grantee  or  his  assigns,  tranfers  good  for  continuous 
single  trips  thereon  in  said  city." 

Thereafter  the  defendant  the  Los  Angeles  Railway  Com- 
pany acquired  the  Ninth-Street  franchise  by  assignmei.^,  and 
untU  January,  1904,  the  Los  Angeles  Railway  Company  opera- 
ted a  street  railway  upon  Ninth  Street.  It  likewise  operated 
other  lines  of  street  railway,  and  during  all  of  the  time  it 
owned  the  Ninth-Street  franchise  it  issued  transfers  from  the 
Ninth-Street  line  to  its  other  lines,  and,  conversely,  tranfers 
from  its  other  lines  to  the  Ninth-Street  line.  The  Los  An- 
geles Railway  Company,  in  turn,  duly  sold,  assigned,  and 
transferred  to  the  Pacific  Electric  Railway  Company  the  fran- 
chise upon  East  Ninth  Street,  and  the  latter  company  has 
ever  since  been  the  owner  and  holder  of  this  franchise.  In 
January,  1904,  the  Los  Angeles  Railway  Company  ceased 
to  operate  any  cars  upon  Ninth  Street,  and  "since  said  date 
has  not  had  and  does  not  now  have  any  right,  power,  or 
authority  to  operate  any  car  or  cars  over  that  portion  of 
East  Ninth  Street  referred  to  in  said  petition,  or  any  part 
thereof,  and  since  said  first  day  of  January,  1904,  has  not  had 
and  does  not  now  have  any  power  or  authority  to  issue  trans- 
fers to  passengers  entitling  them  to  ride  upon  the  Pacific 
Electric  Railway  Company's  cars  on  said  East  Ninth  Street, 
except  under  and  by  virtue  of  the  terms  of  the  franchise, 
and  in  particular  by  virtue  of  the  terms  of  section  6  thereof.'* 
"The  operation  of  the  cars  and  car-lines  of  the  said  Los  An- 
geles Railway  Company  is  not  nominal  only,  and  the  said 
cars  and  car-lines  alleged  in  the  said  amended  petition  to  be 
operated  by  the  said  Los  Angeles  Railway  Company  are  not 
operated  and  controlled  by  the  said  Pacific  Electric  Railway 
Company,  but  are  actually  operated  and  controlled  by  the 
said  Los  Angeles  Railway  Company."  The  quotations  are 
from  the  findings.  The  Pacific  Electric  Railway  Company 
has  never  issued  transfers  to  passengers  entitling  them  to 
ride  upon  the  cars  of  the  Los  Angeles  Railway  Company, 
nor  has  the  Los  Angeles  Railway  Company  ever  issued  trans- 
fers from  its  cars  entitling  passengers  to  ride  upon  the  cai-s  of 
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the  Pacific  Electric  Bailway  Company  roxming  upon  East 
Ninth  Street. 

The  court  concluded  that  by  force  of  the  proTisiona  of 
section  6  of  the  ordinance  above  quoted,  it  became  the  duty  of 
the  defendant  companies  to  interchange  transfers,  and  issued 
its  mandate  accordingly. 

The  plain  and  obvious  meaning  of  section  6  is,  that  the 
person  or  corporation  owning  and  enjoying  the  franchise  to 
operate  cars  upon  East  Ninth  Street  shall  be  bound  to  the  per- 
formance of  certain  obligations  by  reason  of  that  ownership 
and  enjoyment,  and  amongst  these  obligations  is  the  one  that 
he  shall  give  and  receive  transfers  to  the  Ninth-Street  line,  and 
from  the  Ninth-Street  line  from  and  to  such  other  connecting 
lines  of  street-cars  as  he  may  operate.  It  is  a  well-settled 
rule  that  a  grant,  assignment,  lease,  or  transfer  of  a  franchise 
such  as  this  carries  with  it  and  imposes  upon  the  grantee  or 
assignee  all  the  duties  and  obligations  which  rested  upon  the 
original  holder  of  the  franchise.  It  is  the  simple  proposition 
that  he  who  enjoys  the  privileges  shall  suffer  the  burdens. 
But  the  construction  which  is  sought  by  the  respondent  to  be 
placed  upon  this  franchise  would  impose  upon  every  inter- 
mediate assignee  or  grantee  these  burdens,  while  all  the  privi- 
leges and  benefits  had  been  passed  on  to  others.  Respondent 
cites  us  to  numerous  cases  laying  down  the  well-settled  rule 
to  which  we  have  adverted,  that  a  transfer  of  a  franchise 
carries  its  liabilities  and  duties  as  well  as  its  privileges;  but 
the  industry  of  his  counsel  and  our  own  independent  in- 
vestigation has  failed  to  bring  to  light  one  case  where  it  is 
held  that  the  liabilities  and  burdens  remain  when  the  full 
enjo^onent  of  the  franchise  and  its  privileges  have  been  legally 
passed  on  to  another.  Cases  will  be  found  where  the  owner  of 
a  franchise  has  not  been  allowed  to  discontinue  the  operation 
of  a  part  of  the  railroad  for  which  a  franchise  was  granted. 
Per  contra,  cases  will  be  found  holding  that  the  remedy  in 
such  a  case  is  not  to  compel  the  operation  of  the  abandoned 
portion  of  the  railroad,  but  lies  in  an  action  for  forfeiture 
i)f  franchise.  But  no  case,  as  we  have  said,  has  been  pointed 
out  or  has  been  discovered  where,  under  an  assignable  fran- 
chise such  as  this  all  rights  have  been  parted  with  and  all 
oMigations  yet  remain.  In  reason  and  in  justice  as  well 
could  respondent  insist  that  it  is  the  duty  of  the  Los  Angelas . 
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Railway  Company  to  perform  all  of  the  other  burdens  im- 
posed upon  the  owner  of  the  Ninth-Street  franchise — ^the 
grading  and  repair  of  streets,  the  construction  of  culverts, 
and  the  like,  as  to  insist  that  this  particular  burden  shall 
remain. 

There  is  no  ambiguity  in  section  6  calling  for  construction. 
The  language  is  clear  and  unmistakable  that  Kays,  the  grantee 
of  the  franchise,  and  whoever  else  may  hold  it  by  assignment, 
shall  fulfill  the  obligations  in  consideration  of  the  benefits. 
While  the  Los  Angeles  Railway  Company  was  the  assignee 
of  Kays,  it  admittedly  fulfilled  idl  obligations.  When  it  trans- 
ferred the  franchise  by  valid  legal  sale,  as  the  court  finds,  to 
the  Pacific  Electric  Railway  Company,  the  Los  Angeles  Rail- 
way Company  ceased  to  be  the  assignee  of  the  franchise,  and 
the  Pacific  Electric  Railway  Company  then  became  the  as- 
signee. 

It  is  found  that  the  two  corporations  defendant  are  inde- 
pendent, and  no  right  existed  to  compel  an  interchange  of 
transfers  between  them. 

The  judgment  appealed  from  is  therefore  reversed, 

McFarland,  J.,  Lorigan,  J.,  Beatty,  C.  J.,  Angellotti,  J., 
and  Van  Dyke,  J.,  concurred. 

SHAW  J.,  concurring. — ^I  concur.  In  order  *:o  maintain 
the  contention  of  the  respondent  it  would  be  necessary  to  hold 
that  when  the  franchise  granted  to  Kays  was  assigned  to 
the  Los  Angeles  Railway  Company  the  effect  was,  that  there- 
upon there  became  afi^ed  to  the  franchises  of  alL  the  con- 
necting lines  then  operated  and  owned  by  the  Los  A:^geles 
Railway  Company  a  new  condition  or  covenant  running  with 
the  property,  and  binding  upon  all  subsequent  assignees  of 
such  connecting  lines,  whereby  the  persons  operating  them 
would  be  obliged  to  give  and  receive  transfers  to  and  from 
the  Kays  line.  The  new  condition  would  be  a  qualification  or 
limitation  upon  the  estate  of  the  Los  Angeles  Railway  Com- 
pany in  its  connecting  lines,  and  of  every  subsequent  holder 
thereof.  It  would  be  attached  to  the  estate,  and  be  thereafter 
inseparable  from  it.  The  language  of  the  sixth  clause  quoted 
in  the  main  opinion  will  not  bear  this  construction.  It  does 
not  require  that  the  person  operating  the  connecting  lines 
shall  have  any  estate  therein,  but  merely  that  he  be  operating 
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the  same.  It  manifestly  imports  a  mere  personal  covenant 
to  be  temporary  to  the  extent  that  it  shall  be  obligatory  only 
while  the  respective  lines  are  operated  by  the  same  person 
or  corporation,  and  to  cease  as  soon  as  the  joint  operation 


It  should  be  added  that  there  is  nothing  in  the  case  re- 
quiring a  decision  on  the  question  whether  or  not  the  person 
operating  the  Ninth-Street  line  is  still  obliged  to  give  and 
receive  transfers  to  and  from  the  Mateo-Street  and  Santa 
Fe-A venue  line  which  is  mentioned  in  the  sixth  clause,  nor 
whether  or  not  a  like  burden  rests  upon  the  holder  of  the 
last-named  Une,  although  it  may  be  held  by  a  person  or  cor- 
poration not  operating  the  Ninth-Street  part  of  the  line. 


[B.  F.  No.  8411.    In  Bank.— February  11,  1905.] 

VALLEY  LUMBER    COMPANY,    Respondent,    v.    P.    E. 
STRUCK  et  al..  Appellants, 

MSCHANIOS'  LiKNS — ^FOBSCLOSXTBE — CONSOLTOATED  ACTIONS  —  APPEAL — 

SsRYiox  OF  Notice — Stipulation — Appfarancb — Motion  to  Dis- 
miss.— Where  two  actions  to  foreclosure  mechanics'  liens  were  con- 
solidated, and  judgment  was  rendered  in  favor  of  each  plaintiff, 
a  stipulation  appearing  in  the  transcript  on  appeal  in  the  present 
ease  between  the  plaintiff  and  defendants  in  the  other  case,  that 
the  pleadings  are  the  same  and  may  be  omitted  from  the  transcript, 
and  that  the  final  judgment  therein  shall  depend  upon  and  be  de- 
termined by  the  judgment  in  the  present  case,  and  that  if  the 
judgment  in  favor  of  the  respondent  in  this  case  shall  be  reverBe<i 
or  affirmed  such  reversal  or  affirmance  shall  apply  to  and  fully  cover 
the  other  case,  etc.,  is  an  appearance  by  the  plaintiff  in  the  other 
ease  to  the  appeal,  and  the  respondent  herein  is  not  entitled  to  move 
to  dismiss  the  appeal  because  the  notice  of  appeal  was  not  served 
upon  the  other  plaintiff. 

Id. — Appeal  prom  Order  Denying  Motion  to  Set  Aside  Judgment— 
Insuptioient  Transcript — Dismissal. — An  appeal  from  an  order 
denying  the  motion  of  appellants  to  set  aside  the  judgment  and 
render  another  judgment  will  be  dismissed  where  the  transcript 
does  not  show  any  such  motion  or  order. 

Id, — Time  op  Payment  to  Ck)NTRACTos — CJompletion  and  Acceptance 
BY  Architect — Payment  before  Acceptance — Validity. — Where 
the  time  of  the  third  payment  to  the  contractor  stipulated  in  the 
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bailding  eoDtract  was,  when  the  building  and  improvements  shall  be 
** completed  and  accepted  by  the  architect,"  the  fact  that  the  owner 
made  such  payment  after  the  completion  of  thr  building  and  before 
the  acceptance  hf  the  architect  does  not  render  the  payment  invalid 
as  to  lienholders  under  section  1184  of  the  Code  of  Civil  Procedure 
who  had  not  given  previous  notice  of  their  claims  as  provided  in 
that  section. 
Id. — Pbovision  pob  Bsneftv  of  Owner— Bvidencb  of  Completion — 
Waiver  of  Acceptancb  by  Abohitect. — The  provision  in  the  con- 
tract for  acceptance  by  the  architect  was  solely  for  the  benefit 
of  the  owner  of  the  building.  The  payment  was  due  at  the  com- 
pletion of  the  building,  and  the  certificate  of  the  architect  was 
mere  evidence  of  completion,  which  the  owner  might  either  require 
or  waive,  and  if  satisfied  otherwise  of  the  completion  he  could 
safely  make  payment,  at  least  as  against  third  parties  who  bad 
given  no  notice  under  section  1184  of  the  Code  of  Civil 
Procedure. 

Id. — POWBB  OF  OWNEB  TO  WaIVB  CEBTIPICATB — CONSTBUCTION  OF  CODB — 

Payment  not  Affecting  Liens* — Section  1201  of  the  Code  of  Civil 
Procedure,  which  provides  that  **It  hall  not  be  competent  for  the 
owner  or  contractor,  or  either  of  them,  by  any  terms  of  their 
contract,  or  otherwise,  to  waive,  affect,  or  impair  the  claims  or  liens 
of  other  persons,"  does  not  apply  to  an  installment  payable  at  the 
completion  of  the  building,  or  to  the  waiver  of  the  certificate  as 
evidence  of  such  completion.  The  payment  of  such  installment  did 
not  affect  or  impair  any  claim  or  lien  of  the  plaintiff,  whose  right 
would  not  be  different  if  the  payment  had  not  been  made  until 
two  days  later,  when  the  certificate  was  given. 
Id. — PowBB  OF  Waiver  Limited — Premature  Payment  Invalid  un- 
der Notice — Case  Questioned. — The  owner  had  no  power  to  waive 
the  certificate,  which  was  one  of  the  conditions  of  maturity  of  the 
payment,  as  against  claimants  of  liens  who  had  garnished  the 
payment  by  notice  as  required  in  section  1184  of  the  Code  of  Civil 
Procedure;  but  the  premature  payment  was  not  invalid  as  against 
lienholders  who  had  given  no  such  notice.  Sweeney  v.  Meyer,  124 
Gal.  512,  to  the  contrary,  should  be  overruled.  [Per  Shaw,  J., 
Beatty,  G.  J.,  and  Angellotti,  J.,  specially  concurring.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  denying  a  motion  to  set  aside  th* 
judgment  and  render  another  judgment.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
A.  M.  Drew,  and  F.  H.  Short,  for  Appellants. 
L.  L.  Cory,  for  Respondent. 
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McFARLAND,  J. — This  is  an  action  to  foreclose  certain 
liens  of  plaintiff  and  his  assignors  under  the  Mechanics'  Lien 
Law.  Judgment  was  for  plaintiff;  and.  defendants  appeal 
from  the  judgment,  and  also  from  an  order  denying  their 
motion  to  set  aside  the  judgment  and  render  another  judg- 
ment, etc. 

Respondent  contends  that  the  appeal  should  be  dismissed 
because  the  notice  of  appeal  was  not  served  upon  one  F.  A 
Duncan.  It  appears  that  said  Duncan  had  also  instituted 
an  action  to  foreclose  a  mechanics'  lien  against  the  sar.ie  prop- 
erty involved  in  the  action  of  the  plaintiff  herein ;  and  that 
the  two  actions  had  been  consolidated  and  a  judgmei't  ren- 
dered giving  to  plaintiff  herein  the  amount  found  due  it,  and 
to  Duncan  the  amount  found  due  him,  and  enforcing  a  lien  as 
to  each.  This  appeal  is  taken  upon  the  judgment-roll,  and 
the  transcript  does  not  contain  the  pleadings  in  the  Duncan 
case.  The  consolidation  of  the  two  actions  is  shown  by  tha 
findings  and  the  judgment ;  but  the  transcript  dots  not  show 
any  service  of  the  notice  of  appeal  on  Duncan,  and  for  this 
reason  respondent  contends  that  the  appeal  should  be  dui- 
missed.  But  this  point  is  not  tenable.  There  is  in  the  trani- 
cript  a  stipulation  between  the  attorneys  for  Duncan  and  the 
attorneys  for  appellants  which  is  as  follows : — 

"P.  A.  Duncan,  plaintiff,  versus  P.  E.  Stuck,  et  al.,  de- 
fendant. It  is  hereby  stipulated  that  the  pleadings  in  the  case 
of  F.  A.  Duncan  v.  P.  E.  Struck  et  al.,  may  be  omitlcd  from 
the  transcript  on  appeal  in  the  case  of  the  Valley  Immber 
Company  v.  Struck  et  al.,  and  that  the  final  judgment  in 
said  Duncan  v.  Struck,  et  al.,  shall  depend  upon  and  be  de- 
termined by  the  judgment  in  the  case  of  the  Valley  Lumber 
Company  v.  P.  E.  Struck^  et  al.,  now  on  appeal  to  the  su- 
preme court  of  the  state  of  California,  and  that  the  omission 
of  the  pleadings  in  said  action  shall  in  no  way  affect  tue 
rights  of  the  plaintiff  or  any  party  to  said  action  in  the  said 
case  of  Duncan  v.  Struck,  et  al. 

''It  is  stipulated  and  agreed  that  the  pleadings  in  said 
action  of  Duncan  v.  Struck,  et  al.,  are  the  same  as  those  in 
the  case  of  Valley  Lumber  Company  v.  Struck,  et  al.,  printed 
in  said  transcript  on  appeal,  and  if  the  judgment  in  favor  of 
said  Valley  Lumber  Company  shall  be  reversed  or  a£finned 
such  reversal  or  affirmance  shall  apply  to  and  fully 
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the  said  case  of  Duncan  v.  Struck  and  upon  the  return  of  the 
remittitur  on  appeal  to  the  trial  court,  said  trial  court  shall 
make  all  such  orders  as  may  be  necessary  to  place  said  t^o 
consolidated  actions  in  the  same  position  so  that  in  all  re- 
spects the  same  orders  and  proceedings  shall  be  had  and  taken 
in  each  of  said  consolidated  actions.  Except  that  the  ri.;2rhU 
of  the  said  plaintiff  shall  be  unaffected  by  any  i:eversal  of 
said  judgment  if  the  same  be  reversed  in  connection  with 
the  order  referred  to  in  said  notice  of  appeal. 

"Dated  this  12th  day  of  November,  1902. 

"A.  M.  Drew  and  Frank  H.  Short,       A.  C.  Williams, 
"Attorneys  for  Defendants.  Attorney  for  Plaintiflf." 

This  stipulation  is  clearly  an  appearance  by  Duncan  to  the 
appeal,  and  takes  away  from  the  respondent  herein  the  ri^ht 
to  make  the  somewhat  technical  point  that  its  judgment  can- 
not be  reviewed  because  Duncan's  judgment  might  be  affected 
without  his  having  had  his  day  in  court.  The  motion  to  dis- 
miss the  appeal  is  denied. 

The  facts  out  of  which  the  only  point  involved  in  the  appeal 
arises  are  these:  On  April  30,  1901,  the  defendant  Hines 
entered  into  a  written  contract  with  the  defendant  Struck 
for  the  altering  and  improvement  by  the  latter  of  a  certain 
building.  The  contract  price  was  $2,180,  to  be  paid  in  four 
installments  as  follows:  $400  when  certain  named  work 
should  be  done ;  $500  when  certain  other  work  should  be  done ; 
$735  when  the  building  and  improvements  shall  be  "com- 
pleted and  accepted  by  the  architect";  and  the  last  pa>Tnent, 
of  $545,  thirty-five  days  thereafter.  The  question  on  the  ap- 
peal relates  to  the  said  third  payment  of  $735.  The  building 
was  completed  on  August  17,  1901,  and  the  said  third  payment 
was  made  on  that  day;  but  there  was  no  certificate  of  the 
architect  until  two  days  thereafter, — to  wit,  on  August  19. 
1901, — on  which  last-named  day  the  architect  gave  a  certificate 
of  acceptance,  which  he  dated  August  17th.  The  contention 
of  respondent  and  the  decision  of  the  court  are,  that  because 
this  third  payment  was  made  before  the  execution  of  the 
architect's  certificate  it  was  made  prematurely,  and  therefore 
the  owners  of  the  building  must  pay  the  said  amount  over 
again  to  the  lienholders,  under  section  1184  of  the  Code  of 
Civil  Procedure,  which  provides  that  "No  payment  maae 
prior  to  the  time  when  the  same  is  due.  under  the  terms  and 
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conditions  of  the  contract,  shall  be  valid  for  the  purfiose  of 
defeating,  diminishing,  or  discharging  any  lien  in  favor  of 
any  person,  except  the  contractors,  but  as  to  such  liens  such 
payment  shall  be  deemed  as  if  not  made,  and  shall  be  ap- 
plicable to  such  liens.**  And  by  the  judgment  in  the  case  the 
said  sum  of  $735  is  decreed  to  be  subject  to  plaintiff's  lien. 
We  do  not  think  that  this  position  is  tenable.  The  code 
itself  does  not  require  any  acceptance  by  an  architect  or  a 
certificate  of  such  acceptance,  and  has  no  reference  to  that 
subject.  The  provision  in  the  contract  as  to  acceptance  by  the 
architect  is  solely  for  the  benefit  of  the  owner  of  the  building 
— ^merely  a  means  of  satisfying  the  owner  of  the  fact  of  com- 
pletion, and  not  for  the  benefit  of  the  lienholder.  The  time 
when  the  payment  was  due  was  the  completion  of  the  build- 
ing; the  acceptance  by  the  architect  was  merely  evidence  of 
such  completion  which  the  owner  has  a  right  to  require  as 
against  the  contractor;  but  when  the  completion  had  taken 
place  and  the  owner  was  satisfied  of  that  fact,  he  could  safely 
make  the  payment  as  against  any  third  party — at  least,  as 
against  any  party  who  had  not  previously  given  the  notice 
of  having  performed  labor  or  furnished  materials  which  is 
provided  for  in  the  latter  part  of  said  section  1184 ;  and  no 
such  notice  had  been  given  in  the  case  at  bar.  This  view  of 
the  statute  has  heretofore  been  expressed  by  this  court.  It 
wjis  declared  in  Blethen  v  Blake,  44  Cal.  117,  where  the 
court  held  (we  quote  from  the  syllabus) :  **In  a  contract 
for  the  erection  of  a  building  where  there  was  a  clause  pro- 
viding that  the  payment  should  be  made  in  installments  upon 
the  certificate  of  the  architect  that  the  materials  and  labor 
had  been  furnished  in  accordance  with  the  plans  and  speci- 
fications: Held,  that  the  clause  as  to  the  production  of  the 
certificate  was  for  the  benefit  of  the  owners  of  the  building, 
and  that  they  might  waive  it  at  their  option  and  accept 
other  proofs  of  the  required  fact."  It  was  also  so  held  in 
McLaughlin  v.  Perkins,  102  Cal.  502,  where  the  court  says 
that  similar  provisions  in  the  contract  there  under  review 
**were  intended  simply  for  the  protection  of  the  owner  by 
making  the  approval  of  the  architect  a  condition  precedent 
to  the  contractor's  right  to  demand  payment  of  the  money. 
This  condition,  however,  the  owner  was  at  liberty  to  waiv«, 
if  he  chose  to  do  so,  and  he  might,  without  any  certificate 
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from  the  architect,  have  accepted  the  building  and  paid  for 
it  as  he  had  agreed  to  do."  And  the  result  of  the  general 
authorities  on  the  subject  is  correctly  stated  in  24  Am.  & 
Eng.  Ency.  of  Law,  1st  ed.,  p.  933,  as  follows:  **The  pro- 
vision requiring  certificates  of  approval  is  placed  in  the 
contract  for  the  benefit  of  the  owner,  merely  to  provide  a 
method  by  which  he  can  satisfy  himself  that  the  contract  has 
been  performed.  He  may  waive  it'at  his  option,  and  receive 
other  proof  of  the  required  fact,  or  pay  without  proof.*' 
In  Loup  V.  California  8.  B,  R.  Co,,  63  Cal.  97,  cited  by  re- 
spondent (which  was  not  a  mechanic's  lien  case),  the  question 
mas  merely  whether  a  plaintiff  who  had  done  work  under  a 
certain  contract  could  maintain  an  action  against  the  party 
for  whom  the  work  was  done  before  certain  estimates  had  been 
made  by  an  engineer  as  provided  in  the  contract.  And  the 
case  of  Newport  etc.  Co.  v.  Drew,  125  Cal.  585,  also  cited,  deals 
entirely  with  the  rights  of  materialmen  who  had  given  the 
notice  provided  for  in  the  latter  part  of  said  section  1184 
to  have  a  lien  on  unpaid  installments,  whether  matured  or 
not;  and  the  amounts  of  the  various  installments,  except  the 
last  one,  were  not  specified  in  the  contract,  but  were  to  be  fixed 
from  time  to  time  by  "estimates"  of  the  superintendent  of 
construction,  to  be  evidenced  by  his  certificates.  The  case, 
therefore,  has  no  applicability  to  the  one  at  bar.  Respondent 
relies  on  section  1201  of  the  Code  of  Civil  Procedure,  which 
provides  that  "It  shall  not  be  competent  for  the  owner  or 
contractor,  or  either  of  them,  by  any  term  of  their  contract, 
or  otherwise,  to  waive,  affect,  or  impair  the  claims  and 
liens  of  other  persons";  but  the  payment  of  the  third  in- 
stallment, when  the  building  was  completed,  did  not  affect 
or  impair  any  claim  or  lien  of  plaintiff;  its  right  would  have 
been  no  different  if  the  payment  had  not  been  made  until 
two  days  later,  when  the  certificate  was  given. 

Under  the  foregoing  views  the  court  below  erred  in  finding 
and  decreeing  that  the  amount  of  said  third  installment, 
$735,  is  in  the  hands  of  the  appellant  I.  B.  Hines  to  be  applied 
to  respondent's  lien;  the  only  amount  so  in  his  hands  to  be 
so  applied  is  the  last  payment,  of  $545;  and  for  this  reason 
the  judgment  must  be  reversed.  There  is  also  an  appeal  from 
"an  order  denying  said  defendants'  motion  to  vacate  the 
judgment  and  to  enter  another  and  different  judgment,"  etc. ; 
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but  as  the  transcript  does  not  show  any  such  motion  or  order 
said  appeal  cannot  be  considered,  and  is  dismissed. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  enter  judgment  in  accord- 
ance with  this  opinion. 

Angellotti,  J.,  Van  Dyke,  J.,  Lorigan,  J.,  and  Henshaw,  J., 
concurred. 

SHAW,  J.,  concurring. — ^I  concur  in  the  judgment  of  re- 
versal, but  I  cannot  agree  to  the  grounds  ux>on  which  it  is 
based  in  the  majority  opinion. 

It  has  not  been  and  will  not  be  contended  by  any  one  that, 
as  between  the  owner  and  the  contractor,  the  provision  in  the 
contract  with  respect  to  acceptance  by  the  architect  could  not 
be  waived,  nor  that  the  owner  could  not,  if  he  chose,  make 
the  payment  when  the  building  was  completed,  or  at  any  time 
previous  thereto,  so  far  as  he  himself  was  concerned.  In  a 
building  contract,  as  in  any  other  contract,  the  owner  may, 
so  far  as  his  rights  are  concerned,  waive  any  condition  therein 
regardless  of  whether  it  is  for  his  benefit  or  not.  The  point 
that  the  condition  is  for  his  benefit  is  entirely  immaterial. 
In  the  case  at  bar  $545  of  the  contract  price  was  made  pay- 
able thirty-five  days  after  completion.  This  delay  was  no 
doubt  in  part  intended  to  be  and  was  for  the  benefit  of  the 
owner.  Yet  it  will  not  be  claimed  that  the  owner  could  waive 
this  condition  giving  him  further  time,  and,  by  paying  this 
installment  on  completion,  cut  off  the  right  of  the  lien  claim- 
ants to  compel  him  to  pay  it  again.  Nor  does  the  statute 
declare,  as  the  main  opinion  seems  to  tacitly  assume,  that  it 
is  only  payments  made  prior  to  the  times  mentioned  in  the 
statute  itself  which  cannot  be  prematurely  made  without 
subjecting  the  owner  to  liability  to  pay  it  again.  The  statute 
does  not  fix  the  time  of  any  payment  except  the  final  install- 
ment, and  it  does  not  make  the  time  there  fixed  the  test  of 
liability.  The  contract  must  furnish  the  test.  The  provision 
is,  that  no  lien  shall  be  defeated  or  diminished  by  a  payment 
made  before  it  becomes  due  ''under  the  terms  and  conditions 
of  the  contract."  And  it  applies  as  forcibly  to  any  inter- 
mediate payment  provided  in  the  contract  as  to  the  final 
payment  fixed  by  the  statute.  Here  the  contract  does  not 
make  the  payment  due  on  completion.    A  subsequent  event 
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must  occur  before  it  matures;  the  architect  must  accept  it  as 
complete.  Under  the  majority  opinion  the  owner  is  given 
pewer  to  deviate  from  the  recorded  contract — a  power  of 
which  he  is  expressly  deprived  by  the  statute  itself.  The 
statute  declares  that  any  payment  **made  prior  to  the  time 
when  the  same  is  due  under  the  terms  and  conditions  of  the 
c{yfitract"  shall  as  to  such  liens  ''be  deemed  as  if  not  made, 
Hud  shall  be  applicable  to  such  liens/' — ^that  is,  to  all  liens 
except  that  of  the  contractor.  (Code  Civ.  Proc,  sec.  1184.) 
There  is  no  exception  in  favor  of  conditions  beneficial  to  the 
owner,  nor  any  permission  to  him  to  waive  conditions  fixing 
the  time  of  payment,  and  thereby  evade  the  penalty.  He  is 
rigidly  held  to  the  exact  conditions  stated  in  the  contract, 
and  he  can  no  more  declare  a  payment  due  in  advance  of 
its  maturity  without  the  consent  and  to  the  injury  of  persons 
entitled  to  liens  than  could  the  contractor  without  his  oonsent. 
The  effect  of  the  statute,  so  far  as  it  applies  in  favor  of  the 
holder  of  a  lien,  is,  that  he  is  substituted  to  the  rights  of  the 
owner  so  far  as  the  terms  of  the  contract  are  concerned,  and 
that  it  is  the  lienholder  and  not  the  owner  who  has  the  power 
to  waive  an  express  condition  of  the  contract,  and  thereby 
defeat,  diminish,  or  impair  his  lien.  The  payment  made  two 
days  before  the  architect  accepted  the  building  cannot  be 
justified  on  the  theory  that  the  owner  had  the  right  to  waive 
the  condition.  It  can  be  justified,  if  at  all,  only  upon  the 
theory  that  the  architect's  certificate  was  a  trivial  matter, 
and  that  the  actual  completion  of  the  building  was  a  sub- 
stantial performance  by  the  contractor  and  would  entitle  him 
to  recover  without  the  acceptance  by  the  architect.  Generally 
the  law  is  satisfied  with  a  substantial  performance.  (7  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  p.  145 ;  Harlan  v.  Stufflebeem, 
87  Cal.  511.)  But  the  majority  opinion  is  not  founded  on 
this  principle,  and  I  express  no  opinion  on  the  question 
whether,  in  view  of  the  strong  language  of  the  statute,  the 
rule  applies  to  contracts  of  this  character  where  the  rights  of 
third  persons  are  affected. 

In  the  former  consideration  of  this  case  by  the  court  in 
Bank  the  judgment  was  aflfirmed  on  the  authority  of  Sweeney 
V.  Meyer,  124  Cal.  512.  In  that  case  it  was  held  that  where 
a  premature  payment  was  made  the  owner  was  liable  to  be 
again  called  upon  to  pay  it  to  the  lienholders,  although  their 
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liens  were  filed  after  the  payments  were  made  and  they  had 
not  given  any  notice  under  the  subsequent  clauses  of  section 
1184,  requiring  the  owner  to  withhold  a  sufficient  amount  of 
the  contract  price  to  pay  their  claims.  So  long  as  this  decision 
is  not  overruled  by  this  court  I  cannot  perceive  any  theory 
upon  which  a  judgment  of  affirmance  can  stand.  In  my 
opinion,  however,  the  following  portion  of  the  dissenting 
opinion  of  the  chief  justice,  filed  upon  the  former  hearing  in 
Bank  in  this  case,  states  the  correct  construction  of  the  stat- 
ute upon  this  subject : — 

"By  the  Mechanics'  Lien  Law  the  owner  and  contractor 
are  authorized  to  stipulate  for  the  payment  of  three-fourths 
of  the  contract  price  of  a  building  by  installments  to  become 
due,  at  their  option,  at  or  before  its  completion,  but  no  notice 
of  lien  can  be  recorded  until  after  completion,  and  consi- 
quently  no  lien  can  be  acquired  upon  the  building  by  merely 
recording  notice  for  any  greater  portion  of  the  contract  price 
than  the  twenty-five  per  cent,  which  must  be  made  payable 
not  less  than  thirty-five  days  after  completion,  unless  the 
owner  and  contractor  voluntarily  agree  that  a  larger  pro- 
portion may  be  retained  until  after  the  time  when  the  lien 
notices  may  be  recorded.  But  the  law  also  provides  for 
personal  and  actual  notice  to  the  owner  by  a  laborer  or 
materialman  of  his  claim  at  or  at  any  time  after  the  time  it 
accrues,  irrespective  of  the  completion  of  the  building,  and 
this  notice  operates  as  a  garnishment  to  intercept  the  pay- 
ment of  any  installment  of  the  contract  price  not  then  due 
by  the  terms  of  the  contract,  compelling  the  jwner  to  with- 
hold a  sufficient  sum  to  answer  such  claim  and  costs.  Upon 
due  service  of  such  notice,  the  owner  becomes  liable  to  the 
extent  of  all  money  to  become  due  upon  the  contract,  and  in 
the  event  that  a  notice  of  lien  is  afterwards  duly  recorded  by 
the  claimant,  his  building  is  subjected  to  a  lien  as  security  for 
the  just  amount  of  the  claim,  and  that  notwithstanding  he 
may  have  made  a  premature  payment  upon  the  contract  price 
before  the  receipt  of  notice.  But  this  is  as  far  as  the  statute 
goes.  It  does  not  make  the  premature  payment  of  an  inter- 
mediate installment  of  the  contract  price  invalid  as  to  all 
materialmen,  laborers,  etc.,  but  only  when  the  effect  of  allow- 
ing its  validity  would  be  to  defeat,  diminish,  or  discharge  a 
lien,  in  favor  of  persons  other  than  the  contractor.     So  that, 
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if  it  is  an  essential  condition  prerequisite  to  the  creation  of 
a  lien  upon  the  building  for  any  portion  of  a  particular  in- 
stallment of  the  contract  price,  written  notice  of  the  claim 
should  be  served  upon  the  owner  before  payment  is  due,  and 
if  no  such  notice  is  served,  a  premature  payment  of  such 
installment  does  not  defeat,  diminish,  or  discharge  the  lien — 
there  is  no  lien  to  defeat  or  impair — and  the  failure  of  the 
security  is  due,  not  to  the  fault  of  the  owner,  but  to  the  de- 
fault of  the  claimant  who  has  omitted  to  take  the  step  made 
essential  by  the  statute  for  the  acquisition  of  a  lien.  His 
lien  has  not  been  discharged  or  defeated  or  diminished  by  tho 
premature  payment,  because  it  has  never  come  into  existence. 
If  a  payment  is  due  on  the  19th,  and  a  materialman  desires, 
for  his  better  security,  to  have  it  withheld  by  the  owiier,  he 
must  give  notice  of  his  claim  before  the  19th,  or  the  owner 
may  make  payment  with  perfect  assurance  that  he  will  not 
have  to  pay  again  on  account  of  the  materialman's  claim,  as 
the  latter  well  knows.  But  if  he  with  this  knowledge  omits 
to  give  the  notice  [the  present  case],  what  right  then  has  he 
to  complain  that  payment  was  made  on  the  17th  T  He  is  no 
worse  off  than  he  would  have  been  if  it  had  not  been  made 
till  the  19th.  His  notice  of  lien  subsequently  filed  attaches 
to  the  last  payment  due  thirty-five  days  after  completion  of 
the  building,  but  according  to  the  intent,  no  less  than  the 
language  of  the  statute,  it  does  not  attach  to  any  previous 
installment  not  garnished  by  actual  notice  before  it  fell  due. 
**The  decision  in  Sweeney  v.  Meyer  resulted,  in  my  opinion, 
from  the  assumption  that  the  provisions  of  the  statute  as  to 
notice  to  the  owner  and  invalidity  of  premature  payments 
are  separate  and  independent.  They  are,  indeed,  separate, 
as  every  clause  of  every  statute  is  necessarily  separate  from 
other  clauses,  but  that  they  are  independent  I  cannot  admit. 
They  are  related  parts  of  one  general  scheme,  designed  to  be 
complete  and  harmonious,  operating  for  the  benefit  of  labor- 
ers, mechanics,  and  materialmen,  without  injustice  to  owners 
of  property.  Upon  each  class  a  duty  is  imposed,  and  ihc 
performance  of  this  duty  is  the  condition  of  enjoying  the 
rights  conferred.  To  intercept  a  payment  and  secure  a  lien, 
notice  of  the  claim  must  be  served  before  payment  is  due. 
To  give  the  amplest  opportunity  for  service  of  notice,  the 
owner  must  make  no  payment  until  it  is  due  accordin;?  to  the 
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terms  of  his  recorded  contract.  If  he  makes  a  premature 
payment  he  does  it  at  the  risk  of  having  to  pay  twice,  but  he 
incurs  this  liability  only  in  case  of  a  timely  notice.  If  no 
notice  is  given  there  is  no  lien,  and  to  hold  the  payment  valid 
harms  no  one." 

Any  other  construction  than  that  given  by  the  chief  jus- 
tice would  make  the  statute  in  question  a  highly  penal  stat* 
ute.  Courts  are  very  averse  to  giving  statutes  a  construction 
which  will  result  in  the  imposition  of  a  penalty  not  justly 
deserved.  The  construction  given  wiU  afford  a  reasonable 
remedy  to  all  prospective  lien  claimants  who  desire  to  reach 
the  fund  in  the  hands  of  the  owner,  and  at  the  same  time 
will  protect  the  owner  from  being  subjected  to  a  second  pay- 
ment of  the  same  installment.  I  am  of  the  opinion  that 
Sweeney  v.  Meyer  should  be  overruled,  and  that  the  provision 
of  section  1164  of  the  Code  of  Civil  Procedure  with  respect 
to  premature  payments  should  be  held  to  be  applicable  only 
in  cases  where  the  lien  claimant  has  given  a  notice  to  the 
owner  to  withhold  the  money  due  from  the  contractor,  and 
such  notice  has  been  served  prior  to  the  time  when  the  pay- 
ment is  made,  or  to  cases  where  the  lien  is  filed  in  the  re- 
corder's office  before  the  premature  payment  has  been  made. 

Beatty,  C.  J.,  concurred. 

ANGELLOTTI,  J.— While  I  have  already  concurred  in  the 
majority  opinion,  it  is  proper  to  add,  in  view  of  what  is  said 
in  the  concurring  opinion,  that,  as  stated  by  me  in  my  dissent- 
ing opinion  upon  the  former  consideration  of  tiiis  case,  I 
entirely  concur  in  the  views  of  the  Chief  Justice  as  to  the 
construction  which  should  have  been  placed  on  that  portion 
of  section  1184  of  the  Code  of  Civil  Procedure  relative  to 
the  effect  of  a  premature  payment,  and  in  what  is  said  in  the 
concurring  opinion  in  regard  thereto,  and  am  of  the  opinion 
that  Sweeney  v.  Meyer,  124  Cal.  512,  should  be  overruled. 
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(8.  F.  No.  2196.    Department  One.— FebTuar7  13,  1905.] 

W.  A.  NEVILLS,  Respondent,  v.  SAMUEL  M.   SHORT- 
RIDGE,  and  C.  M.  SHORTRIDGE,  Appellants. 

Pbsicatubx  Action— JuDoicxNT  of  Dismissal— Habmlxss  Rxskbyation 
▲OAINST  Bar. — ^A  judgment  of  dismissal  of  a  prematnre  aetion 
brought  before  tbe  expiration  of  a  yalid  extension  of  time  pleaded 
in  the  answer  is  not  a  bar  to  a  new  action  after  tbe  expiration 
of  tbe  time  limited;  and  a  resenration  in  tbe  judgment  that  sneb 
dismissal  is  "not  to  be  a  bar  to  another  retion*'  is  but  a  recital  of 
the  law  as  to  the  particular  case,  and,  if  erroneous,  is  harmless. 

Id. — Tlma,  m  Abatihxnt— Mannxb  or  Corbection. — ^A  plea  in  abate- 
ment which,  without  disputing  the  justness  of  the  plaintiff's  claim 
objects  to  the  place,  mode,  or  time  of  asserting  it,  requires  pro  hoe 
vice  that  the  judgment  be  given  for  the  defendant,  leaving  it  open 
to  renew  the  suit  in  another  place,  mode,  or  time;  and  it  must  not 
only  point  out  the  plaintiff's  error,  but  must  snow  him  how  it  may 
be  corrected,  or,  in  technical  language,  it  ''must  give  the  plaintilT 
a  better  writ." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    W.  G.  Lorigan,  Judge. 

The  facts  are  stated  in  the  opinion. 

John  E.  Richards,  and  Van  R.  Paterson,  for  Appellants. 

Riordan  &  Lande,  and  J.  H.  Campbell,  for  Respondent 

COOPER,  C. — ^Appeal  by  defendants  from  judgment  on 
the  judgment-roll  without  a  bill  of  exceptions.  The  action  was 
brought  to  recover  a  balance  alleged  to  be  due  upon  two 
promissory  notes,  one  for  twenty  thousand  dollars  and 
one  for  forty  thousand  dollars,  both  dat<3d  Noyember 
30,  1896y  and  to  foreclose  a  mortgage  given  to  secure  the 
said  notes.  The  action  was  commenced  November  80, 
1898.  The  answers  alleged,  and  the  court  found,  that  the 
action  was  prematurely  commenced  by  reason  of  an 
agreement  made  by  plaintiff  on  April  30,  1898,  extending  the 
time  for  the  payment  of  said  notes  for  one  year  from  said 
last-named  date,  in  consideration  of  the  conveyance  of  certain 
property  by  defendants  to  plaintiff  of  the  aggregate  value 
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of  $31,672.79,  which  was  credited  upon  the  indebtedness  of 
defendants  to  plaintiff.  The  court  accordingly  gave  judg- 
ment for  defendants,  that  the  action  be  dismissed  because 
prematurely  brought,  and  that  the  defendants  recover  their 
costs.  The  judgment  provided  ''such  dismissal  however  not 
to  be  a  bar  to  another  action." 

Defendants  complain  of  the  judgment  as  to  the  quoted 
clause,  and  claim  that  the  court  had  no  power  to  determine 
the  effect  of  its  judgment  in  any  subsequent  proceeding  be- 
tween the  parties. 

It  is  evident  that  if  the  judgment  of  dismissal  was  not  a  bar 
to  another  action,  as  a  matter  of  law,  that  the  provision  in  the 
judgment,  if  conceded  to  be  erroneous,  was  but  a  recital  of 
the  law  as  to  the  particular  case,  and  was  harmless.  It  is  not 
contended  by  defendants  that  the  effect  of  the  judgment  of 
dismissal  was  a  bar  to  the  beginning  of  another  action.  To 
hold  that  an  action  prematurely  brought  shall  be  dismissed, 
and  that  such  dismissal  will  bar  another  action,  brought  when 
the  obligation  matures,  would  be  to  inflict  a  penalty  of  the 
entire  loss  to  the  plaintiff  of  his  demand,  in  all  cases  in  which 
the  court  might  decide  on  conflicting  evidence  that  the  action 
was  brought  prematurely  although  the  plaintiff  was  honestly 
mistaken.    Such  is  not  tibie  law. 

A  plea  in  abatement,  without  disputing  the  justness  of 
plaintiff's  claim,  objects  to  the  place,  mode,  or  time  of  assert- 
ing it  and  requires  pro  hac  vice  that  the  judgment  be  given 
for  the  defendant,  leaving  it  open  to  renew  the  suit  in  another 
place,  or  form,  or  at  another  time.  It  must  not  only  point 
out  the  plaintiff's  error,  but  must  show  him  how  it  may  be 
corrected,  or,  in  technical  language,  it  mtist  give  the  plaintiff 
a  better  turit,  (1  Chitty  on  Pleading,  16  Am.  ed.,  p.  462; 
Stephen  on  Pleading  p.  50;  Pitts  Son's  Manufacturing  Co. 
V.  Commercial  Nat.  Bank,  121  111.  582;  Moore  v.  Sargent, 
112  Ind.  485.) 

We  advise  that  the  judgment  be  affirmed. 

Gray,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.         Angellotti,  J.,  Van  Dyke,  J.,  Shaw,  J. 
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[8.  F.  No.  3084.     Department  One.—February  13,  1905.] 

PROGRESSO  STEAMSHIP  COMPANY,  Respondent,  v. 
ST.  PAUL  FIRE  AND  MARINE  INSURANCE  COM- 
PANY, AppeUant. 

liABiNE  IN8USA.NCB— Law  ov  Plagx  OF  Pertobmangb. — ^A  eontraet  for 
marine  inanrance  is  to  be  goyerned  bj  the  law  of  the  plaee  of  per- 
formance; and  where  the  polieies  were  made  payable  in  San  Fran- 
eiseo,  they  are  governed  by  the  law  of  California. 

Xd, — ^Finding  of  Actual  Total  Loss — Sufficdbncy  of  Evidence.— 
Where  the  court  found  an  actual  total  loss  of  the  veesela  insured  as 
defined  in  subdivisions  3  and  4  of  section  2704  of  the  Civil  Code, 
the  findings  were  sufficiently  supported  by  evidence  showing  that 
they  were  so  damaged  that  they  could  not  oe  repaired  so  as  to  be 
towed  to  their  port  of  destination,  and  that  they  were  rendered 
useless  to  the  owner  for  the  purpose  for  which  they  were  hdd  to 
be  used. 

Id. — CoMSTKUonoN  of  Contract — Question  Rendered  Immaterial. — 
The  question  whether  a  provision  in  the  policies  of  insurance,  that 
the  vessels  insured  were  ''warranted  free  from  all  average  and 
salvage, ' '  excluded ' '  the  right  to  abanaon  '  for  a  *  *  constructive  loss ' ' 
under  section  2717  of  the  Civil  Code,  and  limited  the  right  of 
recovery  to  an  actual  total  loss,  is  rendered  immaterial  by  the  sup- 
port of  the  finding  that  the  loss  was  an  actual  total  loss. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    Qeorge  H.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion. 

Page,  McCutchen,  Harding  &  Knight,  and  Page,  McCutehen 
k  Eells,  for  Appellant. 

A.  H.  Ricketts,  for  Respondent. 

SMITHjC. — This  is  an  appeal  from  a  judgment  for  the 
plaintiff  and*  from  an  order  denying  defendant  a  new  trial. 
The  suit  was  brought  on  two  policies  of  insurance  issued  by 
defendant  to  the  agents  of  the  Yukon  Transportation  and 
Commercial  Company,  and  made  payable  to  plaintiff  at  San 
Francisco,  insuring,  in  the  sum  of  twenty-five  hundred  dollars 
each,  two  river  steamboats,  known  as  the  Staghound  and  the 
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Gamecock,  about  to  be  towed  from  Portland  Oregon,  to 
St.  Michael,  Alaska.  The  interest  of  plaintiff  was  that  of 
mortgagee.  Each  policy  besides  the  words  of  insurance  con- 
tained the  memorandum:  ''Warranted  free  from  all  average 
and  salvage."  The  two  steamboats  when  out  about  thirty- 
six  hours  from  Astoria  met  with  such  damage  from  the  seas 
that  the  towing  steamer  was  compelled  to  return  with  them 
in  a  badly  damaged  condition  to  Astoria.  Shortly  after  their 
return  the  assured  gave  notice  of  abandonment  to  the  de- 
fendant, which  declined  to  accept  it  on  the  specific  grounds 
that  the  damage  was  partial,  and  that  its  insurance  was 
** warranted  free  of  all  average,"  and  against  "absolute  total 
loss  only."  Of  the  two  steamers  the  Staghound  was  most 
injured.  The  subsequent  history  of  the  steamboats  does  not 
seem  to  be  material  to  the  case,  but  Jis  some  stress  is  laid  upon 
it  by  the  appellant  it  may  be  as  well  to  state:  That  the 
two  steamboats  were  libeled  in  the  admiralty  court  for  breach 
of  contract  of  transportation  and  personal  services  and  ulti- 
mately sold  by  the  marshal  with  their  equipments—the  Game- 
cock for  $5,59G,  and  the  Staghound  for  $4,497;  that  the 
Gamecock  was  made  into  a  towboat  at  an  expense  of  $4,000, 
and  put  to  use  as  such  on  the  river;  and  that  the  Staghound 
was  broken  up  and  her  machinery  removed  into  the  hull  of  a 
new  tugboat,  and  her  hull  converted  into  two  barges. 

One  of  the  questions  mainly  discussed  in  the  brief  relates 
to  the  construction  of  the  memorandum  clause  of  the  policy 
"warranted  free  from  all  average  and  salvage";  as  to  which 
it  is  claimed  by  the  appellant  that  this  limits  the  right  of  re- 
covery to  the  case  of  "actual  total  loss"  only,  and  excludes 
"the  right  to  abandon"  for  "constructive  total  loss."  In 
discussing  this  question  it  is  rightly  assumed  by  the  counsel 
that  as  the  contract  provides  for  performance  in  San  Fran- 
cisco, the  California  law  must  govern.  This  will  be  found  in 
sections  2704  and  2717  of  the  Civil  Code — the  former  defin- 
ing "actual,"  and  the  latter  "constructive,"  total  loss.  But 
it  seems  that  on  this  question  the  court  below  accepted  the 
theory  of  the  appellant,  and  found  in  effect  that  there  was  an 
actual  total  loss  of  the  vessel  as  defined  in  subdivisions  3  and  4 
of  section  2704  of  the  Civil  Code;  and  if  this  finding  be 
supported  by  the  evidence,  the  question  discussed  becomes 
immaterial.     The  question,  therefore,  to  be  considered  is  as 
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to  the  sufficiency  of  the  evidence  to  support  this  finding ;  and 
on  this  question  we  are  of  the  opinion  that  the  evidence  was 
such  as  to  justify  the  court  in  finding  that  the  vessels  could 
not  be  repaired  so  as  to  be  towed  to  St.  Michael ;  and,  indeed, 
with  reference  to  the  Gamecock,  which  was  the  least  injured 
of  the  two,  the  witness  Jones  expressly  so  testifies.  The  court 
was  therefore  justified  in  finding  that  the  owner  of  the  vessels 
insured  was  deprived  of  their  possession  at  the  port  of  desti- 
nation, and  also  in  finding  that  they  were  rendered  valueless 
to  the  owner  for  the  purpose  for  which  it  held  the  same, — ^that 
IS  to  say,  for  transporting  freight  and  passengers  on  the 
Yukon  Biver  in  Alaska.  This  conclusion  renders  it  unneces- 
sary to  consider  other  questions  discussed  in  the  briefs. 
We  advise  that  the  judgment  and  order  be  affirmed. 

Harrison,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Van  Dyke,  J.,  Angellotti,  J.,  Shaw,  J. 

Hearing  in  Bank  denied. 


[L.  A.  No.  1445.    Department  One. — ^Febraury  14,  1905.] 

WILLARD  H.  STIMSON  et  al.,  Respondents,  v.  DUNHAM, 
CARRIGAN,  HAYDEN  COMPANY  et  al..  Defendants; 
JOHN  M.  GARDINER,  Appellant. 

ICeohamics'  Liens — Notices  to  Owners — Excess  over  Gontbact  Pbick 
— Action  to  Determine  Bights. — ^Wheie  materialmen  Lnd  laborers 
had  seryed  written  notices  upon  the  owners  of  their  claims  against 
the  contractor,  which,  in  the  aggregate,  were  in  excess  of  the  contrMsi 
price  for  the  improvements  constructed,  the  owners  cannot  be  held 
beyond  the  contract  price  and  charged  with  additional  emts 
created  or  incurred  hj  the  contractor,  and  having  the  fnnds  to 
pay  to  the  parties  entitled,  may  maintain  an  action  to  bring  in  all 
interested  parties  so  that  one  decree  might  settle  all  rights,  and 
may  offer  to  pay  into  court  the  amount  due  the  contractor  as  soon 
as  the  amount  due  for  extras  may  be  judicially  determined. 
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Id. — Bights  of  Claimants  to  File  Liens. — ^Wbere  the  monej  wu  not 
actually  brought  into  court  the  court  woi^ld  not  restrain  lien 
claimants  from  filing  their  liens  ani  enforcing  them  in  r^ular 
course  for  preservation  of  their  rights. 

Id. — Contractor  not  Entitled  to  Enforce  Lien — Costs — Attorneys* 
Fees. — ^Where,  after  asceriainment  of  the  amount  due  the  eon- 
tractor  for  extras,  the  whole  amount  of  the  contract  price  and  extras, 
and  after  deduction  of  all  claims  of  other  parties  for  work  done  and 
materials  furnished,  nothing  remained  due  him,  he  was  not  entitled 
to  recover  upon  the  lien  filed  by  him,  and  eould  not  reeover  eosts 
and  attorneys'  fees. 

Id. — ^Interest  not  Allowable. — The  plaintiffs  having  been  prevented 
by  force  of  the  statute  from  paying  the  amoont  for  which  they 
were  liable  to  the  contractor,  after  the  filing  of  the  notiees  of  Men 
claimants,  they  were  not  liable  for  interest;  and  the  demand  for 
extras  could  not  draw  interest  until  the  amount  was  ascertained 
by  the  judgmoit  of  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  to  annul  con- 
clusions of  law  and  to  modify  judgment.  Waldo  M.  York, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Valentine  &  Newby,  for  Appellant 

John  D.  Pope,  for  Bespondents. 

COOPER,  C. — ^Appeal  from  judgment  and  from  an  order 
denying  appellant's  motion  to  annul  conclusions  of  law  and 
to  modify  judgment. 

The  complaint  alleges  that  plaintiff's  testate,  in  September, 
1900,  entered  into  certain  contracts  with  appellant,  by  the 
terms  of  which  appellant  was  to  furnish  material  and  perform 
the  labor  in  putting  in  certain  pipes,  pump,  and  fittings  in  the 
basement  of  the  Stimson  Block  and  Douglass  Building  in 
the  city  of  Los  Angeles  for  the  sum  of  $1,968.  That  appellant 
in  due  time  entered  upon  the  performance  of  said  contracts, 

and  completed  them  on  the day  of  June,  1901.     That 

the  defendants  (except  appellant,  the  contractor),  more  than 
forty  in  all,  claim  to  have  furnished  portions  of  the  material 
or  labor  in  the  performance  of  the  contracts,  and  many  of 
them  have  served  written  notices  upon  plaintiffs  that  appel- 
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lant  was  indebted  to  them  for  materials  or  labor  furnished  or 
done  in  performance  of  said  contracts  of  appellant,  and  have 
notified  plaintiff  to  withhold  moneys  sufficient  to  pay  their 
demands,  the  total  amount  of  money  claimed  in  said  notices 
exceeding  the  contract  price  of  said  improvements.  That 
plaintiffs  have  no  means  of  knowing  whether  the  demands  of 
said  parties  so  furnishing  labor  and  materials  are  just,  or  the 
respective  amounts,  but  are  desirous  of  making  payment  of 
the  contract  price  and  amount  due  to  the  materialmen,  labor- 
ers, and  parties  entitled  thereto  as  the  court  may  direct.  That 
appellant  claims  that  there  is  a  sum  due  him  for  extra  ma- 
terials and  labor  furnished  and  done  in  the  performance  of 
the  said  contract,  but  plaintiffs  do  not  know  and  cannot  state 
whether  there  is  anything  due,  or  how  much  is  due  for  extras 
but  that  the  amount  due  under  the  contracts  and  for  extras 
is  insufficient  to  pay  all  the  claims  for  material  furnished  and 
labor  done  in  the  performance  of  said  contracts. 

Plaintiffs  pray  that  the  court  may  determine  and  adjudge 
the  amount  in  which  they  are  indebted  to  appellant  upon 
said  contracts,  and  for  extras  thereunder,  and  that  upon  the 
amount  being  ascertained  they  be  permitted  to  pay  such 
amount  into  court  and  be  discharged;  that  defendants  be 
required  to  set  forth  their  respective  claims  for  adjudication 
80  that  the  money  due  by  plaintiff  may  be  paid  as  the  law  may 
award,  and  that  defendants  and  each  of  them  be  restrained 
from  filing  any  liens  upon  plaintifb'  premises,  pending  the 
hearing. 

The  materialmen  and  laborers  appear  to  be  satisfied  with 
the  decision,  as  they  have  not  appealed.  This  opinion  will 
therefore  be  confined  to  the  question  raised  by  the  appellant, 
Gardiner. 

His  demurrer  to  the  complaint  was  properly  overruled. 
Plaintiffis  had  made  their  contracts  in  compliance  with  the 
law  and  desired  to  live  up  to  them.  They  were  willing  to  pay 
the  amount  due  appellant  for  extras  as  soon  as  the  matter 
could  be  judicially  determined.  They  had  been  served  with 
notices  intercepting  the  payment  of  the  entire  amount  due, 
but  they  could  not  at  their  own  risk  determine  the  amount 
or  justness  of  the  claim  of  each  of  some  forty  laborers  and 
materialmen.  In  such  case  they  could  not  be  held  beyond  the 
contract   price  and  charged  with   additional  costs  and   ex- 
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penses  created  or  incurred  by  appellant.  (Code  Civ.  Proc, 
sec.  1193;  Eosenkranz  v.  Wagner,  62  Cal.  154;  Turner  v. 
Siremel,  70  Cal.  30;  Brill  v.  De  Turk,  130  Cal.  244.)  Plain- 
tif&  were  required  by  the  code,  after  having  been  served  with 
notices,  to  withhold  sufficient  moneys  to  pay  all  such  claims 
and  attorneys'  fees  to  each  claimant  to  the  extent  of  one 
hundred  dollars.  Therefore,  plaintiffs  having  the  money  on 
hand  with  which  to  pay  all  amounts  due  by  them,  and  desir- 
ing to  pay  it  to  the  proper  parties,  had  the  right  to  come  into 
court  and  bring  in  all  interested  parties,  so  that  the  one  decree 
might  settle  all  rights.  Any  party  entitled  to  a  lien  would  no 
doubt  have  had  the  right  to  insist  that  the  amount  for  which 
plaintiflEs  were  liable  should  have  been  paid  into  court,  and 
upon  plaintiffs'  failure  to  do  so  would  have  been  permitted 
to  proceed  with  the  enforcement  of  his  lien  in  the  regular 
course.  The  court  w^ould  not  in  a  case  like  this  compel  a  lien- 
holder  to  allow  his  lien  to  become  barred  without  being  se- 
cured by  the  deposit  of  the  amount  due  by  the  owner,  or 
otherwise.  In  this  case,  however,  the  plaintiffs  asked  to  be 
permitted  to  pay  the  amount  into  court  as  soon  as  it  could  be 
ascertained  as  to  the  sum  due  for  extras.  No  question  was 
raised  in  the  court  below  as  to  the  payment  of  the  money 
into  court,  and  no  one  was  enjoined  from  filing  a  lien. 

Appellant  filed  an  answer  and  cross-complaint.  He  did  not 
deny  the  allegation  in  the  complaint  that  the  amount  due  on 
the  contracts  and  for  extra  work  was  insufficient  to  pay  all 
the  claims  of  the  laborers  and  materialmen  other  than  him- 
self, but  he  alleged  that  the  value  of  the  extra  materials  and 
labor  was  the  sum  of  $1,901.20.  The  court  found  the  amount 
due  on  the  contract  price  to  be  $1,968,  and  the  amount  due  for 
extras  $645.20  (neither  of  which  findings  are  questioned), 
making  the  total  amount  due  $2,613.20.  It  also  found  that 
there  was  due  and  owing  by  appellant  to  laborers  $722.37 
rnd  to  materialmen  $2,654.61,  the  names  and  amounts  being 
inserted  in  the  decree  (neither  of  which  findings  are  ques- 
tioned), making  the  total  amount  due  from  appellant  and 
unpaid  for  labor  and  materials  the  sum  of  $3,376.98.  This 
was  in  excess  of  the  amount  due  by  plaintiffs,  and  the  decree 
provided  that  the  laborers  be  paid  in  full,  and  the  balance 
to  the  materialmen  on  a  pro  rata  distribution  of  .6817+. 
The  court  denied  the  demand  of  appellant  for  a  foreclosure 
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of  his  lien,  for  attorneys'  fees,  for  interest,  and  for  costs.  It 
is  claimed  that  the  court  erred  in  all  these  respects. 

The  appellant,  as  contractor,  was  entitled  "to  recover  upon 
a  lien  filed  by  him  only  such  amount  as  may  be  due  to  him  ac- 
cording to  the  terms  of  his  contract,  after  deducting  all  claims 
of  other  parties  for  work  done  and  materials  furnished.*' 
(Code  Civ.  Proc,  sec.  1193.)  As  there  was  nothing  due  him 
after  making  such  deductions,  he  was  not  entitled  to  recover 
upon  the  lien  filed  by  him.  The  code  provides  that  the  court 
must  allow,  as  part  of  the  costs,  the  money  paid  for  filing  and 
recording  the  lien,  and  reasonable  attorneys'  fees  *'to  be 
allowed  to  each  claimant  whose  lien  is  established."  (Code 
Civ.  Proc.,  sec.  1195.)  As  appellant  did  not  establish  a  lien,  he 
does  not  come  within  the  provisions  of  the  statute  as  to  costs 
and  attorneys'  fees.  If,  for  the  purposes  of  this  case,  it  be 
conceded  that  appellant  can  raise  the  question,  we  hold  that 
plaintiffs  were  not  liable  for  interest.  They  were  prevented 
by  the  express  mandate  of  the  statute  from  paying  the 
amount  for  which  they  were  liable,  under  the  contracts,  after 
the  notices  of  the  laborers  and  materialmen  had  been  served 
upon  them.  (Civ.  Ode,  sec.  3287 ;  Easterbrook  v.  Farquhar- 
son,  110  Cal.  316.)  And  the  demand  for  extras  did  not  draw 
interest  until  the  amount  was  ascertained  by  the  judgment  of 
the  court.  {Macomber  v.  Bigelow,  126  Cal.  14,  and  cases 
cited.) 

It  follows  that  the  judgment  and  order  should  be  affirmed. 

Smith,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Van  Dyke,  J.,  Shaw,  J.,  Angellotti,  J. 
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[L.  A.  No,  1591.    Department  One.— February  15,  1905.] 

SAMUEL  M.  BIRD,  Respondent,  v.  THOMAS  McDANIELS 
POTTER,  Appellant. 

Spbodtio  Pebfobmance — ^Unilateral  Oovtbact — ^Tiia  not  of  Essenci 
— Tender  of  Purchase  Money — ^Mutuality  of  Remedy. — ^A  uni- 
lateral eontra<it  acknowledging  receipt  oS.  a  deposit  as  part  of  the 
purchase  price  of  a  lot  of  ?and  spoeifieall/  described,  and  setting 
out  the  purchase  price  in  full,  signed  by  the  owner  of  the  land, 
without  any  written  agreement  by  the  ^>urctaser  to  pay  the  pur- 
chase price,  becomes  binding  upon  a  tender  of  the  residue  of  the 
purchase  price  after  a  delay  of  several  months,  where  time  was 
not  of  the  essence,  and  the  option  was  unrevoked.  Such  tender 
made  the  remedy  mutual,  and  entitles  the  purchaser  to  enforoe  a 
specific  performance. 

Id. — Adequacy  of  Consideration — Price  Expressed — Fair  and  Juht 
Contract — Findings. — The  price  expressed  in  the  contract  must  he 
deemed  an  adequate  consideration;  and  findings  that  that  sum,  at 
the  time  of  the  contract,  was  the  reasonable  value  of  the  lot,  and 
that  the  contract  was  and  is  fair  and  just,  and  that  the  purchase 
price  expressed  was  tendered  and  refused,  sufBciently  bears  upon 
the  issue  whether  defendant  received  an  adequate  consideration. 

Id.— Support  op  Findings — ^Parol  Evidtincb — Agrseubnt  to  Buiid 
House — Immaterial  Question — Where  the  court  found  against 
the  defendant  upon  all  the  material  issues,  and  the  findings  were 
supported  by  the  evidence  it  is  an  immaterial  question  whether 
evidence  of  an  oral  agreement  to  build  a  house  was  admiaBible  for 
the  defendant,  the  findings  being  against  the  existence  of  lucb 
oral  agreement. 

Appeal  —  Argument  —  Errors  not  Identified.  —  Alleged  errors  not 
identified,  nor  discussed  in  the  briefs  cf  counsel,  will  not  be  con- 
sidered. 

APPEAL  from  an  order  of  the  Superior  Court  of  Lof 
Angeles  County  denying  a  new  trial.     D.  K.  Trask,  Judge. 

The  facts  are  stated  in  the  opinion. 

H.  S.  Rollins,  for  Appellant. 

George  L.  Keefer,  for  Respondent. 

COOPER,  C. — This  action  was  bro'ight  to  enforce  specific 
performance  of  a  written  contract  for  the  sale  of  real  estate. 
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The  court  filed  findings  upon  which  judgment  was  entered 
for  plaintiflf.  Defendant  made  a  motion  for  a  new  trial,  which 
was  denied,  and  now  prosecutes  this  appeal  from  the  order 
denying  his  motion.  He  claims  that  the  evidence  is  insufficient 
to  justify  the  judgment  and  decision,  and  that  certain  errors 
of  law  occurred  during  the  trial  to  his  prejudice. 

The  contract  upon  which  the  action  depends  is  as  follows : — 
'*Los  Angeles,  Cal.,  May  16,  1902. 

"Received  of  Samuel  M.  Bird  five  dollars  as  deposit  and 
part  of  the  purchase  price  of  lot  twenty -one,  block  'D'  of  the 
Potter*s  Woodlawn  Tract.  Pull  purchase  price  to  be  $450.00. 
This  deposit  is  taken  subject  to  the  approval  of  the  owner. 

"w.  i.  hollingswobth  &  co. 
''Thomas  McD.  Potter. *' 

The  name  of  the  owner,  Thomas  McD.  Potter,  was  signed  to 
the  contract  after  it  had  been  first  signed  by  his  agent,  W.  I. 
HoUingsworth  &  Co.  The  five  dollars  was  paid  by  plaintiff 
at  the  time  the  writing  was  given  to  him. 

It  is  claimed  by  appellant  that  he  never  received  an  ade- 
quate consideration  for  the  contract;  that  it  was  not  binding 
upon  plaintiff,  because  he  did  not  agree  to  pay  the  $450  foi 
the  lot,  and  hence,  the  contract  not  being  mutual,  cannot  be 
enforced  in  a  court  of  equity.  The  claim  is  without  merit. 
The  contract  is  in  writing,  subscribed  by  the  party  to  be 
charged,  describes  the  land  to  be  conveyed,  and  names  the 
consideration  for  which  defendant  agreed  to  convey.  Time 
is  not  made  the  essence  of  the  contract.  No  demand  was  ev<r 
made  by  defendant  for  the  balance  of  the  purchase  price, 
and  the  court  finds  that  "on  the  10th  day  of  December,  1902, 
plaintiff  offered  to  said  defendant,  Thomas  McDaniels  Potter, 
the  sum  of  $445,  in  U.  S.  gold  coin,"  and  demanded  of  said 
defendant  a  deed  for  said  lot,  and  that  defendant  refused  to 
accept  the  said  $445,  or  to  give  plaintiff  a  deed  for  said  lot. 
This  finding  is  supported  by  the  evidence,  and  not  questioned. 
If  the  amount  named  as  the  purchase  price  was  not  adequate, 
the  defendant  should  have  so  determined  in  his  own  mind 
before  he  signed  the  contract,  but  having  signed  it  and  stated 
the  amount  for  which  he  would  sell  the  lot,  he  must  live  up  to 
it.  Any  other  rule  would  make  the  contract  worthless  and 
mere  waste  paper.  Defendant  knew  the  meaning  of  it  when 
he  signed  it,  and  the  price  for  which  lie  agreed  to  sell  the  lot. 
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It  is  true  that  the  contract  was  not  mutual,  as  plaintiff  did 
not  agree  to  purchase,  but  the  remedy  became  mutual  upon 
the  tender  of  the  performance  by  plaintiff.  It  is  not  necessary 
to  refer  to  the  many  decisions  in  support  of  the  above  prin- 
ciple, because  it  is  the  rule  laid  down  in  section  3388  of  the 
Civil  Code,  which  reads:  "A  party  who  has  signed  a  written 
contract  may  be  compelled  specifically  to  perform  it,  though 
the  other  party  has  not  signed  it,  if  the  latter  has  performed, 
or  offers  to  perform  it  on  his  part,  and  the  case  is  otherwise 
proper  for  enforcing  specific  performance.** 

In  this  case  the  plaintiff  has  offered  to  perform  it  on  his 
part,  and  the  case  is  certainly  a  proper  one  for  enforcing 
specific  performance. 

The  rule  is  correctly  stated  in  Hay  v.  Mason,  141  Cal.  723, 
where  it  is  said:  **If  the  option,  or  offer  to  convey,  by  de- 
fendant had  been  for  a  price  named,  although  unilateral  and 
signed  by  defendant  only,  it  would  have  been  binding  upon 
him,  if  subsequently,  and  prior  to  its  withdrawal  by  defendant, 
plaintiffs  acted  upon  it,  and  tendered  the  price  to  be  paid. 
In  such  case  the  contract  or  offer,  although  not  mutual  when 
first  signed  by  defendant,  would  have  become  so  by  the  price 
being  paid  or  tendered."  That  case  was  cited  with  approval 
and  the  same  rule  recognized  in  Nason  v.  Lingle,  143  Cal.  367. 

Appellant  also  claims  that  there  was  an  independent  verba) 
agreement  made  at  the  time  of  the  writing  to  the  effect  that 
defendant  was  to  construct  a  house  for  plaintiff  upon  the  lot, 
and  that  the  house  and  lot  were  to  be  sold  together. 

If  it  be  conceded  that  such  evidence  of  an  oral  contract 
was  admissible,  it  is  sufficient  that  the  court  found  that  no 
agreement  was  made  by  plaintiff  and  defendant  "concerning 
the  building  of  a  house  for  plaintiff;  and  that  there  was  no 
definite  or  certain  promise  made  by  plaintiff  to  said  defend- 
ant or  to  any  one  for  him  concerning  the  building  of  said 
house."  This  finding  is  supported  by  the  evidence.  Other 
findings  are  questioned,  and  we  have  examined  them  and 
find  that  so  far  as  material  they  are  supported  by  the  evi- 
dence.   The  court  found  upon  all  the  material  issues. 

The  appellant  in  his  brief,  under  the  heading  **  Errors  of 
law  occurring  at  the  trial  and  excepted  to  by  defendant," 
says:  "The  errors  here  designated  (fols.  189-194)  we  will 
submit  to  the  court  for  consideration  upon  the  argument  and 
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citations  heretofore  made.  The  questions  of  the  defendant 
to  which  objections  were  sustained  were  each,  under  the 
pleadings,  competent,  relevant,  and  material,  which  were  the 
grounds  of  the  objections  made  to  them." 

The  questions  and  rulings  are  in  no  other  way  pointed  out, 
nor  discussed.  By  turning  to  the  transcript  (fols.  189-194) 
we  find  four  questions  and  rulings  specified  as  error,  with  a 
reference  to  the  folio  and  page  where  each  can  be  found.  We 
have  looked  at  the  folio  and  page  referred  to  in  each  case  and 
do  not  find  any  one  of  the  questions.  We  have  not  the  time 
nor  the  inclination  to  make  an  independent  search  of  the 
record  in  order  to  find  such  questions  and  rulings.  (  People  v. 
McLean,  135  Cal.  309;  People  y.  CebiMa,  137  Gal.  818.) 

Appellant  claims  ''that  no  finding  is  made  upon  the  issue 
that  defendant  never  received  any  adequate  consideration  for 
the  alleged  agreement." 

The  court  found  "that  at  that  time,  namely  the  16th  day  of 
May,  1902,  the  said  sum  of  $450  was  the  reasonable  value  of 
said  lot ;  and  that  the  said  contract  was  and  now  is  fair  and 
just."  It  is  admitted  that  plaintiff  paid  defendant  five  dol- 
lars and  tendered  him  $445,  which  he  declined.  It  is  thus 
shown  that  defendant  declined  to  receive  **the  adequate  con- 
sideration" for  which  he  agreed  to  sell  the  lot.  The  judgment 
protects  defendant's  rights,  as  it  directs  a  deed  to  be  executed 
and  delivered  to  plaintiff,  upon  payment  ''of  said  sum  of 
four  hundred  and  forty-five  dollars  and  interest  thereon  at 
the  rate  of  seven  per  cent  per  annum  from  the  10th  day  of 
December,  1902." 

It  follows  that  the  order  should  be  affirmed. 

Gray,  G.,  and  Harrison,  C.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed. from  is  affirmed. 

Van  Dyke,  J.,  Shaw,  J.,  Angellottiy  J. 

CXLVX.    QiL—lS 
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[L.  A.  No.  1296.    Department  Two.— February  16,  1905.1 

SOUTHERN  PACIFIC  RAILROAD  COMPANY,  Appel- 
lant,  V.  SAN  FRANCISCO  SAVINGS  UNION,  and 
GEORGE  E.  BECKER,  Respondents. 

Eminent  Domain — Condemnation  op  Bight  of  Way  poe  Railboao —  | 

Feb  Reseeved  to  Owner. — ^Upon  the  condemnation  of  land  for  a 
right  of  way  for  a  railroad,  under  the    law    of    this    state,     the  > 

railroad  company  is  only  ei  titled  to  condemn  an  easement  over  the 
land,  consisting  of  the  exclusive  right  to  the  use  of  the  surface  for  | 

railroad  purposes,  learlng  the  fee  in  the  owner  of  the  land. 

Id, — Measure  of  Value  of  Easement.— In  ordinary  cases  of  agri- 
cultural lands,  building  lots,  and  lands  with  minerals  in  situ, 
where  the  fee  is  of  no  practical  value  to  the  owner,  the  measure  of 
the  value  of  the  easement  is  the  value  of  the  fee;  yet,  in  all  cases, 
the  theory  of  the  ownership  of  the  fee  remains,  and  whenever  it  can 
be  shown  as  a  fact  that  ihe  fee  burdened  with  the  easement  has 
some  substantial  value  to  its  owner,  s^'ch  value  is  reserved  to  him, 
and  must  be  considered  in  determing  the  value  of  the  easement 
condemned. 

I  n. -Oil-Beaeing  Land— Erroneous  Exclusion  of  Evidence. — Where 
the  land  taken  for  the  right  of  way  consists  of  a  strip  along  the 
boundary  of  a  tract  of  oil-bearing  land  owned  by  the  defendant, 
and  leased  for  oil  purposes,  it  was  error  to  exclude  evidence  to  show 
that  the  oil  beneath  the  surface  of  the  strip  reserved  to  the  owner 
had  a  substantial  and  distinctive  value  which  might  be  availed  ox 
by  weUs  sunk  by  the  owner  on  the  adjoining  tract. 

[9. — ^Limited  Bights  of  Railroad  Company. — In  no  case  has  the  rail- 
road company  the  right  to  use  the  fee  by  digging  beneath  the 
surface  and  taking  minerals  or  oils  therefrom,  which  are  reserved 
to  the  owner  of  the  fee,  who  is  the  owner  of  adjoining  land. 

Id. — EviDENC»— Market  Value  of  Land — Opinion  op  Witness — ^Motion 
to  Strike  Out. — A  witness  who  has  fully  qualified  himself  on 
direct  examination  to  give  his  opinion  as  to  the  market  value  of  oil- 
bearing  lands  is  not  shown  on  cross-examination  to  have  given  a 
merely  speculative  opinion  because  he  presented  matters  influen- 
cing his  opinion  without  entering  into  details  or  estimates.  Where 
only  part  of  his  testimony  on  cross-examination  was  improper,  it 
was  not  error  to  refuse  to  strike  out  the  whole  of  his  testimony. 

Id.— Progressive  Decrease  in  Productiveness  op  Oil-Field — Admis- 
sible EviDSNCE. — Evidence  is  admis8ib.e  to  show  a  progressive 
decrease  in  the  productiveness  of  the  oil-^Cid  within  which  the 
land  in  question  is  situated,  as  bearing  upon  the  market  value  of 
the  land  in  question  as  oil4)earing  land. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Barbara  County  denying  a  new  trial.    W.  S.  Day,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Canfield  &  Starbuck,  for  Appellant. 

Whenever  the  interest  remaining  in  the  owner  of  the  fee 
has  a  determinative  value,  it  may  be  shown  to  prevent  the 
value  of  the  fee  from  being  the  measure  of  the  value  of  the 
easement.  (Preston  v.  Dubuque  etc,  R,  R.  Co.,  11  Iowa,  15 ; 
Rohbins  v.  St.  Paul  etc.  R.  R.  Co.,  22  Minn.  286,  287 ;  Cum- 
mins  V.  Des  Moines  etc.  R.  R.  Co.,  63  Iowa,  397,  405 ;  Boilings- 
worth  V.  Des  Moines  etc.  R.  R.  Co.,  63  Iowa,  444;  Clayton 
V.  Chicago  etc.  R.  R.  Co.,  67  Iowa,  238,  242;  Reading  etc. 
R.  R.  Co.  V.  Balthaser,  119  Pa.  St.  472;  Tyler  v.  Town  of 
Hudson,  147  Mass.  609 ;  Woodruff  v.  Neal,  28  Conn.  165-167 ; 
Tucker  v.  Eldred,  6  R.  I.  404,  405 ;  Northern  Pacific  etc.  Ry. 
Co.  V.  Forbis,  15  Mont.  452,  459.^) 

Richards  &  Carrier,  for  Respondents. 

The  reservation  of  oil  is  simply  a  possible  benefit  to  the 
land  not  sold,  and  not  a  reservation  of  dominion  over  any 
part  of  the  land  condemned.  {Ohio  OH  Co.  v.  Indiana,  177 
U.  S.  190;  Townsend  v.  State,  147  Ind.  624 ;«  People's  Cos  Co. 
V.  Tyner,  131  Ind.  277,-*  Westmoreland  etc.  Co.  v.  De  Witt, 
130  Pa.  St.  235.)  The  question  to  be  determined  is  the  market 
value  of  the  land  taken  for  available  uses.  (Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403 ;  Stockton  etc.  R.  R.  Co.  v.  Oalgiani,  49 
Cal.  139 ;  San  Diego  Land  etc.  Co.  v.  Neale,  88  Cal.  50;  Spring 
Valley  Water  Works  v.  Drinkhouse,  92  Cal.  528;  Santa  Ana 
V.  Harlin,  99  Cal.  538;  Russell  v.  St.  Paul  etc.  R.  R.  Co.,  33 
Minn.  213;*  Little  Rock  J.  R.  R.  Co.  v.  Woodruff,  49  Ark. 
381,») 

LORIQAN,  J. — ^This  action  was  brought  to  condemn  a  right 
of  way  for  a  relocated  railroad  of  plaintiff  in  the  county  of 
Santa  Barbara.  The  strip  sought  to  be  condemned  consisted 
of  about  two  thirds  of  an  acre  of  land  belonging  to  the  de- 

148  Am.  St.  Bep.  692.  4  53  Am.  Bep.  35,  and  note 

B62  Am.  St.  Bep.  477.  i  4  Am.  St.  Bep.  51. 

tsi  Am.  St.  Bep.  433. 
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fendant  corporation.  This  strip  lay  along  the  southern 
boundary  of  a  larger  tract,  several  acres  in  extent,  belonging 
to  the  same  owner,  and  located  within  the  exterior  limits  of 
the  Summerland  oil-field,  or  district,  in  which  the  oil  flows 
naturally  from  higher  or  shallower  to  lower  or  deeper  wells. 
The  defendant  Becker  has  an  interest  in  both  pieces  of  prop 
erty  under  a  contract  with  the  defendant  corporation. 

The  case  was  tried  before  a  jury,  and  all  issues  having  been 
waived  except  as  to  the  value  of  the  property  taken,  the  evi- 
dence in  the  case  was  limited  solely  to  that  question,  and,  be- 
ing submitted  to  the  jury,  a  verdict  was  rendered  in  favor  of 
defendant.  The  plaintiff  moved  for  a  new  trial,  and  from 
the  order  denying  it  appeals. 

The  main  point  on  this  appeal  relates  to  the  proper  measure 
of  value  which  should  be  applied  in  a  suit  to  condemn  land 
of  the  character  involved  here, — ^namely,  oil  land;  whether 
an  easement  acquired  over  a  strip  of  oil-bearing  land,  part  of 
a  larger  tract  of  the  same  character  owned  by  the  same  per- 
son,  is  equivalent  to  taking  the  fee,  and  must  be  paid  for  as  of 
the  value  of  the  fee,  or  may  it,  when  applied  to  such  land,  br 
an  interest  different  in  law  from  the  fee,  having  a  substan 
tially  different  value,  and  to  prove  which  the  plaintiff  should 
be  permitted  to  introduce  evidence. 

The  lower  court  held,  as  a  matter  of  law,  that  in  condemning 
a  ri^t  of  way  over  this  strip  of  land,  part  of  a  larger  tract 
of  oil-bearing  land,  that  there  could  be  no  difference  in  value 
between  the  easement  and  the  fee,  and,  not  only,  over  plain- 
tiff's objections,  permitted  defendants  to  address  their  evi- 
denoe  solely  to  the  value  of  the  fee,  but  instructed  the  jury 
that  defendants  were  entitled  to  have  an  award  to  that  extent 

It  was  insisted  by  the  plaintiff  upon  the  trial  that  it  sought, 
and  under  the  law  was  entitled  to  condemn,  only  an  easement 
in  property,  and  endeavored  by  cross-examination  of  defend- 
ants' witnesses,  and  by  witnesses  produced  upon  its  own  part, 
to  show  that  there  was  in  fact  a  substantial  difference  in 
value  between  the  fee  in  this  land  and  the  easement  it  sought 
to  condemn  for  a  right  of  way  across  it.  The  court  refused  to 
permit  them  to  make  this  showing,  and  under  all  these  rulings 
the  question  whether  the  cour^  was  correct  as  to  the  measure 
of  value  it  applied,  is  presented. 

While  it  is  no  doubt  true  that  under  the  law  of  this  state  a 
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railroad  company  is  only  entitled  to  acquire  by  condemnation 
prooeedingB  an  easement  over  the  land,  and  that  the  fee 
thereof  remains  in  the  owner,  yet,  in  most  condemnation 
cases  by  railroad  companies,  this  distinction,  as  far  as  it  enters 
into  a  determination  of  the  damages  to  be  assessed  for  the 
right  of  way  acquired  thereby,  has  no  practical  application. 
Usnally  in  such  cases  there  is  no  substantial  difference  in 
value  between  the  easement  and  the  fee  of  which  the  law 
wiU  take  notice.  Hence,  in  ordinary  cases,  where  condemna- 
tion for  a  right  of  way  for  railroad  purposes  is  sought,  evi- 
dence is  permitted  to  show,  as  the  damages  sustained,  the  full 
value  of  the  land  taken,  upon  the  theory  that  the  easement 
will  be  i)erpetual;  that  the  right  of  way  acquired,  though 
technically  an  easement,  will  be  permanent  in  its  nature,  and 
the  possibility  of  abandonment  by  non-user  so  remote  and 
improbable  as  not  to  be  taken  into  consideration;  that  the 
exercise  of  the  right  will  require  practically  the  exclusive 
use  of  the  surface,  and  that  any  interest  which  might  be 
reserved  to  the  owner  in  the  fee  would  only  be  a  nominal  one 
and  of  no  value.  Under  such  circumstances,  as  there  can  be 
no  substantial  determinative  value  in  the  fee  apart  from  the 
easement,  the  law  will  not  consider  them  separately,  but  will 
require  ihe  condemning  corporation  to  pay  the  value  of  the 
fee  as  the  measure  of  damages  sustained.  To  illustrate :  Where 
a  right  of  way  is  condemned  over  agricultural  land  or  over 
building  lots,  this  is  in  effect  to  take  the  entire  value  of  the 
land.  In  either  case  the  underlying  ground  upon  which  the 
casement  is  imposed  can  be  of  no  value  to  the  owner.  The 
sole  Talue  of  such  lands  consists  of  the  use  to  which  the  owner 
could  devote  the  surface — to  cultivation  or  building — ^and 
when  he  is  deprived  of  that  use,  the  entire  value  of  the  land 
is  taken  from  him,  and,  hence,  for  all  beneficial  purposes  to 
the  owner,  there  can  be  no  difference  in  value  between  the 
easement  and  the  fee ;  they  are  substantially  identical  in  value. 
And  to  illustrate  further :  If  the  whole  of  a  tract  of  mineral 
land  is  to  be  condemned,  whether  such  mineral  has  a  fixed 
situs,  such  as  gold,  iron,  or  coal,  or  the  land  overlies  minerals 
of  a  fugitive  and  wandering  nature,  such  as  petroleum  oil  or 
natural  gas,  which  may  be  drawn  from  it,  the  same  rule 
for  detennining  the  easement  taken  would  apply.  As  these 
can  only  be  reached  from  the  surface,  when  all  the 
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surface  is  taken  from  him,  the  owner  is  deprived  of  the  entire 
value  of  his  land.  A  reserved  ownership  in  the  minerals 
would  be  merely  nominal  and  of  no  advantage  or  benefit  to  him. 

So  that,  in  all  these  cases  which  we  have  instanced,  it  would 
be  idle  to  endeavor  to  distinguish,  in  assessing  damages,  be- 
tween the  value  of  the  easement  and  the  value  of  the  fee. 
because,  in  the  nature  of  things,  there  is  no  real  difference 
between  them ;  when  the  easement  is  taken  the  fee  is  substan- 
tially taken,  and  for  all  practical  purposes  in  measuring 
damages  the  value  of  the  fee  is  the  only  available  and  proper 
standard. 

But  while  it  is  the  rule  that  where  there  is  practically  no 
substantial  difference  between  the  value  of  the  fee  and  the 
value  of  the  easement,  the  court  may  properly  permit  the 
value  of  the  fee  to  be  proven  and  assessed  by  the  jury  as  the 
damages,  yet,  in  theory,  the  distinction  between  the  two 
remains,  and  in  all  cases  where  it  can  be  shown  as  a  fact 
that  the  fee,  burdened  with  the  easement,  is  of  some  sub- 
stantial value  to  the  owner,  this  value  is  reserved  to  him. 
and  must  be  taken  into  consideration  in  determining  the 
damages  to  be  awarded  for  the  imposition  of  an  easement  upon 
the  land. 

In  condemning  for  a  right  of  way,  no  more  land  and  no 
trreater  interest  in  it  can  be  taken  by  the  railroad  company 
than  the  public  use  requires,  which  is  ordinarily  the  surface 
of  the  land.  While  it  is  true,  as  we  have  pointed  out,  that 
under  some  circumstances,  in  assessing  damages,  the  value  of 
the  fee  of  the  land  taken  is  awarded,  yet  this  is  because  in  the 
nature  of  things  there  can  be  no  difference  in  value  between 
them.  When,  however,  such  a  difference  does  exist,  the  rule 
is  different,  and  the  value  of  the  easement  taken  as  distin- 
guished from  the  value  of  the  fee,  is  alone  to  be  ascertained  by 
the  jury,  and  the  owner  compensated  therefor.  And  this 
difference  in  value  may,  and  usually  does,  exist  to  a  greater 
or  less  degree  in  all  cases  where  the  underlying  estate  is 
valuable  for  the  minerals  it  contains,  and  when  but  a  portion 
of  the  owner's  land  which  contains  them  is  burdened  with 
the  easement.  Whatever  minerals  lie  beneath  the  right  of  way 
are  reserved  to  the  owner,  and  wherever  such  minerals  are 
in  situ,  underlying  this  right  of  way,  while  he  may  not  enter 
upon  it  to  take  them  (because  the  nature  of  the  easement 
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requires  exclusive  poasesEdon  of  the  surface  by  the  company) 
he  can  drift  from  tunnels  sunk  upon  his  adjoining  land  and  do 
80,  leaving,  however,  sufficient  support  for  the  easement  im- 
posed- Subject  to  this  support,  the  right  of  the  owner  of  the 
land  to  take  out  all  the  minerals  beneath  the  right  of  way 
is  absolute.  Under  the  condemnation  the  railroad  company 
acquires  the  permanent  and  exclusive  control  of  the  surface  of 
the  land,  but  it  acquires  nothing  more.  It  acquires  no  title 
to  the  minerals  beneath  the  surface,  and  of  course  no  right  to 
dig  beneath  the  surface  for  the  purpose  of  appropriating 
them,  and  if  it  should  undertake  to  do  so,  could  be  restrained 
at  the  instance  of  the  owner  of  the  underlying  fee.  While  the 
title  to  the  minerals  underneath  the  right  of  way  is  reserved 
exclusively  to  the  owner  of  the  land  across  which  it  is  con- 
demned, there  is  no  doubt  that  by  being  restricted  from 
entering  upon  it,  it  may  be  much  more  difficult  and  expensive 
for  him  to  take  them  out ;  far  more  so  than  if  he  could  operate 
directly  over  the  land  which  has  been  appropriated  under  the 
easement;  and  it  may  be  that  much  valuable  mineral  would 
have  to  be  left  to  afford  surface-support,  or  if  this  were 
taken  out,  a  substituted  surface-support  would  have  to  be 
provided  by  the  owner.  But  evidence  of  all  these  matters 
would  be  submitted  to  the  court  and  jury,  and  would  enter  as 
substantial  factors  in  determining  the  value  of  the  easement. 
They  would  not  affect  the  reserved  right  of  ownership  in 
the  fee. 

While  our  attention  has  not  been  directed  to  any  decision 
of  this  court  adopting  this  as  the  rule  in  this  state  to  be 
applied  in  assessing  damages  for  the  condemnation  of  a  right 
of  way  over  mineral  lands,  the  authorities  seem  to  be  quite 
uniform  upon  the  point  in  other  jurisdictions,  as  far  at  least 
as  lands  containing  minerals  in  situ  are  concerned,  and  the 
rule  seems  to  be  a  reasonable  and  just  one.  Some  of  these 
authorities  we  cite.  {Bobbins  v.  8t  Paul  etc,  R.  B.  Co.,  22 
Minn.  287;  Hollingsworth  v.  Des  Moines  etc.  R.  B.  Co.,  63 
Iowa,  444;  Tyler  v.  Town  of  Hudson,  147  Mass.  609;  Blake  v. 
Rich,  34  N.  H.  289;  Phifer  v.  Cox,  21  Ohio  St.  255  ;*  Penn 
Cos  Co.  v.  Versailles  Fuel  Gas  Co.,  131  Pa.  St.  532;  North- 
em  Pacific  etc.  By.  Co.  v.  Forbis,  15  Mont.  459.2) 

But  the  particular  question  presented  in  this  case  as  to  the 
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proper  measure  of  value  which  should  be  applied  where  an 
easement  is  sought  over  oil-bearing  land  seems  never  to  have 
been  presented  for  determination  to  any  eourt;  at  least  our 
attention  is  called  to  no  decision  on  the  subject,  and  counsel 
upon  both  sides  have  been  extremely  thorough  in  the  presenta- 
tion and  discussion  of  the  subject 

Counsel  for  appellant,  reasoning  from  analogy,  insist  that 
the  same  rule  should  apply  to  oil  lands  as  to  other  mineral 
lands,  while  counsel  for  respondents  claim  that  there  is  no 
room  for  such  application;  that  there  is  such  a  radical  and 
essential  difference,  both  as  to  the  character  of  the  minerals 
and  the  nature  of  their  ownership,  as  to  make  the  rule  in- 
applicable. 

But  we  do  not  think  this  difference  in  ownership,  or  the 
character  of  the  minerals  of  such  a  nature  as  to  make  it 
impossible  that  an  owner  of  adjoining  land  can  derive  any 
benefit  from  a  reservation  in  his  favor  of  the  petroleum  oik 
in  place,  or  which  are  liable  to  accumulate  by  reason  of  the 
physical  laws  governing  such  fluids,  under  the  land  upon 
which  the  easement  is  imposed.  Nor  can  it  be  said  that  it  is 
impossible  to  show,  in  ascertaining  the  value  of  the  easement 
acquired,  that  this  reserved  right  has  no  determinative  value 
separate  from  the  easement. 

These  oils  lie  in  reservoirs,  and,  collectively,  the  owners  of 
the  superincumbent  lands  have  an  exclusive  ownership  in 
them.  The  ownership  of  each,  it  is  true,  is  only  a  qualified 
or  partial  ownership — a  right  to  reduce  the  oil  in  the  common 
reservoir  to  possession  by  sinking  wells  upon  the  particular 
tract  of  land  owned  by  him  overlying  it.  But  when  so  being 
exercised,  the  owner  of  the  well  is  not  limited  to  any  particular 
territorial  area  beneath  the  surface  from  which  he  may  draw 
the  oil.  He  may  not  only  draw  from  his  own  land,  but  he  is 
entitled  to  draw  from  the  reservoir  generally,  and  he  naturally 
does  draw,  and  is  of  right  entitled  to  draw,  to  his  own  well  the 
oil  underlying  the  lands  of  other  surface  owners.  This,  of 
course,  is  a  right  common  to  all  surface  owners,  and  as  the 
reservoir  is  not  ir exhaustible,  there  is  a  liability  that,  in  the 
process  of  pumping,  the  oil  beneath  the  lands  of  proprietors 
higher  up  on  the  strata  will  be  naturally  diminished,  if  not 
depleted,  by  being  either  drawn  out,  or  by  gravitation  carried 
to  lower  and  deeper  wells.     But  aside  from  this  liability  to 
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loss  from  beneath  particular  lands,  the  ownership  in  the  oil 
underneath  that  land  may  be  said  to  be  absolute  in  the  owner 
of  the  surface.  Aud  if  his  right  to  take  it  out  is  not  lost  by 
virtue  of  being  deprived  of  a  part  of  his  surface  land,  or 
his  beneficial  interest  is  only  to  some  extent  diminished,  there 
is  no  reason  why  a  corporation  condemning  a  right  of  way 
across  it,  which  takes  only  an  easement,  should  pay  for  this 
reserved  and  available  interest  in  the  fee.  That  this  reserved 
interest  in  the  oil  under  the  right  of  way  was  of  a  determinat 
ive  value  to  the  defendants,  as  owners  of  the  adjoining  land, 
was  what  the  plaintiff  sought  to  prove.  Its  contention  was 
that,  as  such  owners,  it  was  possible  for  defendants  to  take  out, 
by  wells  sunk  along  the  border  of  the  adjoining  land,  the 
oil  in  place  beneath  the  strip  composing  its  right  of  way. 
and  by  means  of  such  wells  to  intercept  the  flow  of  oil  from 
such  adjoining  land  beneath  the  easement  surface.  And  to  the 
extent  that  this  might  be  accomplished,  it  offered  to  show  that 
this  right  was  of  value  as  something  distinct  and  apart 
from  the  value  of  the  easement,  and  we  perceive  no  reason 
why  it  should  not  have  been  permitted  to  do  so. 

It  is  contended,  however,  by  the  respondents  that  whatever 
ownership  the  defendants  may  have  in  the  oil  beneath  the 
right  of  way  could  only  be  made  available  from  the  surface ; 
that  ownership  of  the  surface  carries  with  it  the  only  right  in 
the  oil  which  is  of  any  value,  and  that  is  the  right  to  reduce 
to  possession  the  oil  beneath  that  surface;  and  that  if,  by 
putting  down  wells  on  the  land  adjoining,  they  can  draw  out 
the  oil  from  beneath  the  right  of  way,  they  do  not  acquire 
such  oil  by  virtue  of  any  ownership  they  have  in  it  as  taken 
from  the  land  subject  to  the  easement,  but  they  get  it  by  vir- 
tue of  their  rights  in  the  surface  of  the  adjoining  tract 
through  which  it  is  drawn. 

We  cannot  accord  with  this  line  of  argument.  We  do  not 
think  it  keeps  in  view  a  proper  distinction  between  the  quali- 
fied ownership  of  a  surface  owner  of  land  in  the  general  oil 
deposits  contained  in  the  reservoir,  and  the  like  ownership 
which  attaches  to  the  specific  quantity  which  from  time  to 
time  may  be  under  the  surface  of  a  particular  tract  of  land. 
While,  collectively,  all  the  owners  of  the  superincumbent  land 
have  a  common  interest  in  the  oil  deposit,  yet  the  right  of  an 
owner  of  the  surface  of  a  particular  tract  of  such  land,  to 
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reduce  the  oil  under  it  to  possession,  can  only  be  enforced 
when  it  comes  under  his  land.  If  he  can  then  reduce  it  to 
possession  by  drawing  it  from  under  all  his  land,  notwith- 
standing his  right  to  operate  from  a  portion  of  the  surface 
of  such  land  for  that  purpose  may  be  prevented  by  the  im- 
position of  an  easement  upon  it,  he  retains  the  same  right 
and  to  the  same  extent  as  he  possessed  it  before  the  easement 
was  imposed,  and  there  necessarily  would  be  a  difference 
between  the  value  of  the  reserved  right  and  the  value  of  the 
easement.  It  is  true  that  usually  the  surface  taken  for  a 
right  of  way  would  be  the  most  advantageous  point  from 
which  to  draw  the  oil  from  beneath  it,  but,  in  the  case 
instanced,  it  would  not  be  essentially  requisite.  It  might 
entail  greater  diflBculty,  and  be  attendant  with  less  practical 
benefit  and  advantage  for  the  owner  of  the  adjoining  land 
who  retains  this  beneficial  ownership  in  the  oil  underlying 
the  right  of  way,  to  operate,  in  acquiring  its  possession,  from 
the  adjoining  land  than  from  the  overlying  surface,  but  these 
are  matters  which  would  have  to  be  taken  into  consideration 
in  estimating  the  value  of  the  easement. 

Nor  is  it  true,  as  contended,  that  the  appropriation  of  the 
surface  of  the  oil-bearing  land  of  itself  necessarily  destroys 
all  right  of  defendants  in  the  oil  underneath  it,  by  reason  of 
such  appropriation.  As  we  have  indicated  above,  this  does 
not  follow,  if,  as  a  fact,  by  virtue  of  owning  adjoining  lands, 
a  reserved  ownership  in  the  oils  beneath  the  surface  easement 
is  of  value.  Not  only  this,  but  there  are  certain  legal  rights 
which,  while  enforceable  by  any  owner  of  the  surface  of 
oil-bearing  lands,  are  equally  secured  to  the  defendants  in 
protection  of  their  reserved  rights  to  the  oils  underlying  the 
easement,  notwithstanding  the  surface  control  has  been  taken 
from  them.  By  the  condemnation  proceedings,  the  plaintiff 
could  not  get  any  interest  in  the  land  itself,  but  only  a  right 
of  way  acTTws  it.  It  acquired  no  right  to  the  underlying 
oils.  If  it  should  abstract  them  from  under  this  right  of  way, 
the  defendants  could  recover  their  value  in  an  action  for 
damages  for  their  conversion,  or  could  maintain  an  action  in 
claim  and  delivery  for  their  possession,  to  the  same  extent  as 
against  any  other  trespasser  {Hail  v.  Reed,  15  B.  Mon.  479; 
Hughes  v.  Union  Pipe  Lines,  119  N.  Y.  426),  or  if  the  plain- 
tiff should  attempt  to  sink  wells  on  the  right  of  way,  it 
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could  be  restrained  in  equity  at  the  instance  of  defendants, 
on  the  ground  of  a  threatened  irreparable  injury.  As  is  said 
in  Bettman  v.  Harness,  42  W.  Va.  437:  **Such  damages  sub- 
tract from  the  very  substance  of  the  estate  and  tend  to  itn 
ultimate  destruction.  .  .  .  Petroleum  oil  in  place  is  a  part  of 
the  realty,  and  its  unlawful  removal  a  disherison  equity  will 
enjoin." 

The  interest  reserved  to  the  owner  in  the  fee,  owning  ad- 
joining land,  upon  condemnation  of  a  right  of  way,  is  in  all 
respects  the  same  as  if  he  had  made  a  grant  or  a  lease  of  a 
portion  of  the  surface  of  his  oil-bearing  land,  reser\ring  to  him- 
self, as  the  owner  of  adjoining  land,  the  right  to  all  minerals 
beneath  the  granted  or  leased  tract,  but  without  right  to  enter 
upon  its  surface  to  ^ink  wells.  Such  a  right  has  been  held  to 
be  a  valuable  one  as  to  petroleum  oil,  notwithstanding  its 
fugitive  and  wandering  nature,  and  an  attempted  invasion 
of  such  right  enjoined.  {Westmoreland  and  C.  N.  G,  Co,  v. 
De  Witt,  130  Pa.  St.  235.)  It  is  true  that  in  making  a  grant 
or  lease  with  such  a  reservation  in  favor  of  his  retained  land, 
the  grantor  or  lessor  acts  upon  his  own  volition,  and  the  value 
of  the  reservation  depends  upon  his  judgment,  which  may 
be  influenced  by  the  location  of  the  different  tracts  and  the 
area  of  granted  and  reserved  lands  and  other  considerations. 
But  although  the  proceeding  in  condemnation  is  in  invitunty 
these  same  matters  can  be  taken  into  consideration  in  de- 
termining whether  the  reservation  which  the  law  makes  in 
these  minerals  is  of  substantial  benefit  to  the  owner  of  the 
adjoining  land.  If  this  reservation  is  of  no  benefit,  then,  as  a 
matter  of  course,  the  condemning  party  must  pay  for  the 
easement  whatever  the  value  of  the  fee  is  ascertained  to  be. 
If,  however,  there  is  a  beneficial  ownership  in  the  oils  under- 
lying the  right  of  way,  as  these  are  reserved  to  the  owner  of 
the  fee,  the  value  of  this  beneficial  ownership  must  be  taken 
into  consideration  as  something  separate  and  apart  from  the 
value  of  the  easement,  and  the  value  of  the  easement  alone 
assessed  against  the  condemning  party.  As  in  condemnation 
proceedings  only  an  easement  is  acquired,  this  is  all  that  the 
law  requires  shall  be  paid  for. 

We  discover  no  reason  why  the  rule  pertaining  to  the  de- 
termination of  the  value  of  an  easement  which  is  adopted  with 
reference  to  mineral  lands,  where  the  minerals  are  in  situ. 
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shoold  not  be  applied  to  easements  over  oil-bearing  lands.  In 
principle  there  is  no  distinction,  though  as  to  oil  lands  the 
practical  application  of  the  rale  may  be  more  difficult.  It  no 
doubt  will  always  be  more  difficult  to  prove  whether  a  re- 
served right  in  oil  is  valuable  or  not,  much  more  so  than  such 
a  right  in  fixed  minerals,  but  it  cannot  be  said  to  be  impossible 
to  do  it.  It  can  hardly  be  that  in  every  case  where  a  right 
of  way  is  sought  to  be  condemned  over  a  strip  of  oil-bearing 
land,  that  the  valuable  rights  which  were  owned  by  the  de- 
fendant when  the  condemnation  proceedings  were  inaugu- 
rated, and  which  the  condemning  party  does  not  acquire,  are 
entirely  lost  to  the  defendant  owning  adjoining  land  by  reason 
of  the  condemnation. 

This  disposes  of  the  main  point  in  the*  case,  but  appellant 
presents  two  other  questions  relative  to  rulings  of  the  court. 

It  insists  that  the  trial  court  should  have  granted  its  motion 
to  strike  out  the  testimony  of  the  witness  Rusk,  called  on 
behalf  of  defendant,  as  to  the  market  value  of  the  property  in 
question,  on  the  ground  that  it  appeared  from  his  cross- 
examination  that  his  testimony  in  that  respect  was  merely  con- 
jectural and  speculative.  We  do  not  think  so.  The  witness 
fully  qualified  himself  on  direct  examination  to  give  an  opin- 
ion on  the  subject.  On  cross-examination  he  testified  as  to  the 
matters  which  would  influence  him  from  the  standpoint  of 
a  contemplating  buyer  in  determining  the  market  value  of 
land  in  an  oil-bearing  territory;  the  number  of  wells  which 
eould  be  economically  placed  on  the  amount  of  land  taken 
and  ordinary  losses  therefrom;  and  the  general  relation  of 
outlay  to  income.  On  cross-examination  he  entered  into  no 
details  nor  gave  any  estimates.  These  were  matters  which,  it 
appears  to  us,  would  naturally  be  taken  into  calculation  in 
forming  a  public  and  general  estimate  of  the  value  of  land 
of  this  character,  and  which  would  influence  the  minds  of 
sellers  and  buyers  with  relation  to  it,  and  to  which  the  witness 
eould  properly  testify.  It  is  true  the  witness,  in  addition, 
testified  that  he  would  take  into  consideration  what  "he  could 
pay  for  it  and  have  sufficient  margin  for  speculation  during 
at  least  five  years,"  which,  of  course,  is  not  a  factor  in  deter- 
mining market  value,  and  if  the  motion  to  strike  out  had  been 
addressed  to  this  particular  testimony  it  would,  doubtless, 
have  been  granted.    It  afforded,   however,   no   warrant   for 
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strikiiig  out  all  the  testimony  of  the  witness,  and  the  motion 
was  properly  denied. 

It  is  further  claimed  that  the  lower  court  erred  in  refusing 
to  allow  appellant  to  prove  a  progressive  decrease  in  the  pro- 
ductiveness of  the  oil-field  within  which  the  land  in  question 
is  situated.  Upon  the  argument  here,  counsel  for  respondents 
do  not  discuss  the  right  of  the  appellant  to  make  such  proof, 
but  defend  the  ruling  of  the  court  on  the  ground  that  the  ques- 
tion, as  addressed  to  the  particular  witness,  was  too  indefinite 
and  vague.  This  was  probably  true.  Upon  a  new  trial,  how- 
ever, objection  on  that  ground  may  be  obviated.  As  a  matter 
of  right  the  appellant  was  entitled  to  introduce  evidence  upon 
the  subject.  Such  evidence  is  admissible  as  bearing  upon  the 
market  value  of  the  land  in  question  as  oil-bearing  land.  As 
it  is  pemussible  to  show  that  the  land  sought  to  be  condemned 
is  oil-bearing  land,  so  it  is  permissible  to  show  what  kind  of 
oil-bearing  land  it  is,  and  to  that  end  to  show  its  degree  of 
productiveness,  whether  increasing  or  decreasing. 

The  order  denying  the  motion  for  a  new  trial  is  reversed, 
and  a  new  trial  ordered. 

MeFarland,  J.,  and  Henshaw,  J.,  concurred. 


[Grim.  No.  1188.    Deptrtment  One.— Febnmiy  18,  1905.] 

THE  PEOPLE,  Respondent,  v.   FLORENCIO  JAILLES, 

Appellant 

GBnOMAL  Law— BAFB— INTOBMATIOK— DlSTmOT  OOITNTB  —  FOBOB— In- 
TKBCOUBSX  WITH  YouNO  GiBL. — An  information  for  rape  does  not 
charge  two  offenses  where  the  same  rape  upon  the  same  female  on  the 
same  day  is  charged  in  two  distinct  counts,  the  first  of  which  avers 
force,  violence,  and  resistance,  without  stating  age,  and  the  second 
of  which  simply  alleges  sexual  intercourse  with  her,  being  under 
the  age  of  sixteen  years;  although  it  woula  have  been  preferablt 
to  expressly  state  that  the  matte/s  and  things  so  set  forth  were 
descriptive  of  one  and  the  same  offeDse. 

Id. — Single  Count — Paoor  under  Pibst  Count. — All  of  the  allegations 
of  the  two  counts  might  have  been  joined  in  one  count,  or,  if  the 
matter  in  the  second  count  were  wholly  omitted,  proof  of  the  facts 
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stated  therein  would  have  supported  a  conviction  under  the  first 
count. 
Id. — ^Atzrmxnt  of  Besistance. — The  allegation  that  the  defendant 
did  violently  and  feloniously  assault  and  ravish  and  carnally  know 
such  female,  "she  having  resisted  his  said  assault,  and  said  resist- 
ance having  been  then  and  there  overcome  by  the  force  and  violence" 
of  the  defendant,  necessarily  means  that  she  resisted  the  whole 
assault  to  the  very  accompiishment  of  the  act  charged,  and  that 
the  act  was  accomplished  only  by  overcoming  her  resistance  by  force 
and  violence. 

Il»4 — ^iNSTBUCnONB — ^DEFINITION    OF    OFFENSE — HARMLESS    OMISSION — 

Negation  of  Wifehood. — Where  the  evidence  clearly  established, 
without  the  sllghest  pretense  to  the  contrary,  that  the  prosecutrix 
was  not  the  wife  of  the  defendant,  and  in  another  part  of  the 
charge  the  court  correctly  defined  the  offense  as  including  an  act 
of  sexual  intercourse  with  a  perso  not  the  wife  of  the  perpetrator, 
the  omission  in  another  instruction  stating  what  was  necessary  to 
a  conviction  under  the  first  count  to  state  that  it  was  necessary 
to  show  that  the  prosecutrix  was  not  the  wife  of  the  defendant 
was  not  prejudicial. 

I&. — ^Instruction  as  to  "Moral  Certainty." — ^An  instruction  as  to 
"moral  certainty,"  held  not  to  be  construed  as  defining  simply  that 
degree  of  certainty  "which  a  person  would  feel  justified  to  act  upon 
in  matters  of  importance  to  himself." 

iDd — Instruction  as  to  Witnesses — Knowledge  of  Jury. — ^An  instruc- 
tion relative  to  any  witness  in  general,  that  the  jury  might  take 
into  consideration  his  manner,  relation  to  the  controversy,  etc.,  which 
merely  states  facts  already  within  their  knowledge  as  men  of 
common  sense,  is  not  prejudicial. 

Id. — ^BxFUSAL  OF  Bequests. — It  was  not  prejudicial  error  to  refuse  to 
give  requested  instructions  substantially  given  in  the  charge  of  the 
eoori. 

Id. — ^EviDENGD— Impeachment  -^contradictory  Statement  —  Foreign 
Language — ^Refusal  to  Strisx  Out. — Where  a  witness  sought  to 
be  impeached  by  evidence  of  a  contradictory  statement  made  at 
eertain  time  and  place  in  the  presence  of  two  witnesses,  one  of 
whom  was  a  Spanish  interpreter,  and  each  of  whom  testified  to  the 
eontradictory  statement,  it  was  not  error  to  refuse  to  strike  out 
the  evidence  of  the  other  witness  as  hearsay  because  he  testified 
on  cross-examination  that  the  statement  was  in  the  Spanish  lan- 
guage and  that  he  understood  Spanish,  though  he  did  not  under- 
stand every  word  and  sentence  of  it,  and  could  not  speak  it  con- 
nectedly, and  could  not  tell  connectedly  what  was  uttered,  and  that 
his  knowledge  of  the  exact  words  spoken  wvlb  derived  at  the  time 
from  such  Spanish  interpreter. 

Id. — New  Trial  —  Newly  Discovered  Evidence  —  Discretion. — The 
discretion  of  the  trial  court  in  denying  a  motion  for  a  new  trial  on 
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the  ground  of  newly  diseoyered  evidence  will  not  be  interfered  with, 
where  the  Rhowing  is  not  such  as  to  establish  an  abuse  of  discretion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  new  triaL  N.  H. 
Conklin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  E.  Capps,  George  H.  P.  Shaw,  and  Kirby  &  Shaw,  for 
Appellant. 

U.  S.  Webb,  Attorney-General,  Cassius  Carter,  District 
Attorney,  and  W.  E.  Andrews,  Deputy  District  Attorney, 
for  Respondent 

ANGELLOTTI,  J. — ^Defendant  was  convicted  of  rape,  and 
appeals  from  the  judgment  pronounced  upon  said  conviction 
and  from  an  order  denying  his  motion  for  a  new  trial. 

1.  The  defendant  interposed  a  demurrer  to  the  information 
upon  the  ground  that  '*the  said  information  charges  more  than 
one  oflfense."  The  demurrer  was  overruled,  and  this  ruling  of 
the  trial  court  is  complained  of  as  erroneous. 

The  information  contained  two  counts,  each  charging  a 
rape  committed  by  defendant  on  May  10, 1903,  upon  one  Maria 
Tampo,  the  first  charging  that  a  rape  was  accomplished  by 
means  of  force  and  violence,  and  against  the  resistance  of  the 
female,  and  the  second  omitting  all  allegations  as  to  force  and 
violence  and  resistance,  and  simply  alleging  an  act  of  sexual 
intercourse  with  the  said  female,  she  then  and  there  being 
under  the  age  of  sixteen  years. 

Section  954  of  the  Penal  Code  provides:  "The  indictment 
or  information  must  charge  but  one  offense,  but  the  same  of- 
fense may  be  set  forth  in  different  forms  under  different 
counts,  and,  when  the  offense  may  be  committed  by  the  use 
of  different  means,  the  means  may  be  alleged  in  the  alternative 
in  the  same  count." 

It  has  been  said  by  this  court  that  while  under  our  statute 
the  indictment  or  information  may  charge  the  same  offense 
in  different  forms  under  different  counts,  **this  must  be  done 
in  such  a  way  as  to  show  clearly  upon  the  face  of  the  indict- 
ment or  information  that  the  matters  and  things  set  forth  in 
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the  diflferent  counts  are  descriptive  of  one  and  the  same  of- 
fense."    {People  V.  Oarcia,  58  Cal.  102.) 

It  must  be  conceded  that  it  would  be  preferable  for  the 
pleader  endeavoring  to  set  forth  one  offense  in  different  forms 
under  different  counts  to  expressly  state  in  the  information 
that  the  matters  and  things  so  set  forth  are  descriptive  of  one 
and  the  same  offense.  Such  a  statement  would  obviate  all 
question  as  to  the  intention  of  the  pleader.  We  think,  however, 
that,  despite  the  absence  of  such  a  statement  in  the  informa- 
tion before  us,  it  is  manifest  that  it  was  sought  to  charge  but 
one  offense — ^viz.,  one  rape  committed  on  Maria  TamxH)  on 
May  10, 1903.  The  nature  of  the  allegations  in  the  two  counts 
shows  this  very  clearly.  The  only  difference  between  the  alle- 
gations of  the  two  counts  is,  that  force,  violence,  and  resistance 
are  alleged  in  one  without  allegation  as  to  age,  while  in  the 
other  is  the  allegation  as  to  age  without  any  allegation  as  to 
force,  violence,  and  resistance.  The  allegations  of  each  show 
the  offense  of  rape,  conmiitted  on  the  same  person  on  the  same 
day,  and  indicate  that  the  district  attorney  was  simply  endeav- 
oring to  set  forth  the  same  transaction  in  different  ways  so 
as  to  bring  the  case  within  either  subdivision  1  or  subdivision 
3  of  section  261  of  the  Penal  Code,  as  the  evidence  on  the  trie] 
might  show  it  to  have  been. 

All  these  allegations  might  undoubtedly  have  been  joined  ii» 
one  count,  for  there  is  nothing  inconsistent  in  them,  or  the 
second  count  might  have  been  entirely  omitted,  for  testimony 
showing  the  existence  of  the  facts  alleged  therein  would  have 
been  sufficient  to  sustain  a  conviction  under  the  allegations 
of  the  first  count.  {People  v.  Snyder,  75  Cal,  323;  People  v. 
Vann,  129  Cal.  118,  121.) 

The  decision  of  this  court  in  People  v.  Thompson,  28  Cal. 
214,  is  in  point  here,  and  sustains  the  information.  The  in- 
formation in  People  v.  Oarcia,  58  Cal.  102,  relied  on  by  ap- 
pellant, clearly  charged  two  separate  and  distinct  assaults. 
The  court  there  said:  **In  brief,  according  to  the  information, 
the  defendant  committed  two  separate  and  distinct  assaults 
upon  Lenora  Philis  on  the  28th  of  June,  1881,  with  intent  to 
murder  her,  one  with  a  large  bar  of  iron,  while  she  was  but 
three  feet  from  him ;  and  the  other,  with  a  loaded  rifle  gun, 
while  she  was  but  ten  feet  distant.  Proof  of  the  facts  alleged 
in  the  second  count  would  not  have  sustained  the  averments 
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of  the  first,  nor  would  proof  of  the  facts  alleged  in  the  first 
count  have  sustained  the  averments  of  the  second."  The 
ease  is  not  in  point  here. 

2.  It  is  urged  here  for  the  first  time,  the  objection  nor 
having  been  made  by  demurrer,  that  the  first  count  of  the 
information  does  not  state  a  public  offense,  in  that  it  docs  not 
clearly  charge  that  the  prosecutrix  resisted  the  assault  of 
defendant  to  the  end.  It  is  alleged  in  the  information  that 
the  defendant  ''on  and  upon  one  Maria  Tampo  .  .  .  did  vio- 
lently and  feloniously  make  an  assault,  and  her,  the  said  Maria 
Tampo,  did  violently  and  feloniously  ravish  and  carnally 
know  .  .  .  she  having  resisted  his  said  assault,  and  said 
resistance  having  been  then  and  there  overcome  by  the  force 
and  violence  of  said"  defendant.  This  sufficiently  alleged 
resistance  to  the  act  of  defendant,  overcome  by  force  or  vio- 
lence. It  is  suggested  that  it  is  alleged  only  that  she  resisted 
''the  assault,"  and  not  that  she  resisted  the  ravishing.  But 
the  only  assault  alleged  was  that  committed  in  the  accomplish- 
ment of  the  act  of  ravishing.  The  allegation  that  she  resisted 
the  assault,  and  "that  such  resistance  was  overcome  by  the 
force  and  violence  of  said"  defendant,  necessarily  means  that 
she  resisted  the  whole  thereof,  to  the  very  accomplishment 
of  the  act  charged,  and  that  the  act  was  accomplished  only 
by  reason  of  the  fact  that  her  resistance  was  overcome  by  force 
and  violence. 

3.  In  charging  the  jury  as  to  what  was  essential  to  a  convic- 
tion under  the  first  count  of  the  information  the  trial  court 
omitted  to  state  that  it  was  necessary  to  show  that  the  prose- 
cutrix was  not  the  wife  of  the  defendant.  In  another  portion 
of  the  charge  the  court  correctly  defined  the  offense  as  being 
an  act  of  sexual  intercourse,  accomplished  with  a  female  not 
the  wife  of  the  perpetrator,  under  certain  conditions.  The 
omission  noted  above  was  not  prejudicial.  There  was  not 
the  slightest  pretense  that  the  prosecutrix  was  the  wife  of  the 
defendant.  The  defendant  himself  testified  that  he  did  nol 
know  her  name,  that  he  had  no  acquaintance  with  her,  and 
that  he  never  saw  her  before  that  night.  Under  the  cir- 
cumstances of  this  case,  it  could  not  be  held  to  be  prejudicial 
error  for  the  court  to  assume  in  its  instructions  that  she 
was  not  defendant's  wife.  (See  People  v.  Baldwin,  117  CaL 
244,  251.) 

CXLVL    G»L— • 
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4.  The  evidence  very  clearly  establishes  the  fact  that  the 
prosecutrix  was  not  the  wife  of  defendant. 

5.  Adolpho  Jailles,  a  witness  for  the  defense,  was  asked 
on  cross-examination  if  he  had  not  made  a  certain  statement 
at  variance  with  his  testimony  to  one  Harry  Hubbell  and  one 
Ambrosia  Buiz,  at  a  certain  place  and  time,  and  denied  hav- 
ing made  such  a  statement. 

Hubbell  was  called  in  rebuttal,  and  testified  without  objec- 
tion that  at  the  time  and  place  stated,  and  in  the  pres- 
ence of  said  Ruiz,  Jailles  made  said  statement.  On  cross- 
examination  he  testified  that  Jailles  made  such  statement  in 
the  Spanish  language;  that  he  understood  Spanish;  that  he 
did  not  understand  every  word  and  sentence  of  Spanish ;  that 
he  could  not  put  a  Spanish  sentence  "connectedly  together," 
could  not  tell  ** connectedly"  what  was  uttered,  and  that  his 
knowledge  as  to  the  exact  words  used  by  Jailles  on  that  occa- 
sion was  derived  from  what  Buiz.  who  acted  as  interpreter, 
then  and  there  told  him. 

The  defendant  thereupon  moved  to  strike  out  the  evi- 
dence of  Hubbell  as  to  Jailles  *s  statement,  on  the  ground 
that  the  same  was  hearsay,  and  his  motion  was  denied,  the 
court  saying  that  the  objection  went  simply  to  the  weight 
of  the  evidence  before  the  jury.  Taking  into  consideration 
all  of  the  evidence  of  the  witness  upon  this  subject,  we  can- 
not say  that  the  court  erred  in  this  ruling.  It  may  be 
added  that  Buiz,  the  interpreter,  was  subsequently  sworn  as 
a  witness,  and  testified  to  the  making  of  the  statement  by 
Jailles. 

6.  We  find  no  prejudicial  error  in  the  matter  of  instnio- 
tions  to  the  jury. 

We  have  already  discussed  the  question  as  to  the  effect  of 
the  omission  of  the  court,  in  one  portion  of  its  charge,  to 
state  that  it  was  necessary  to  show  that  the  prosecutrix  was 
not  the  wife  of  defendant. 

There  was  nothing  in  the  instruction  of  the  court  as  to 
"moral  certainty"  which  could  be  construed  to  define  that 
term  as  being  simply  that  degree  of  certainty  "which  a  per- 
son would  feel  justified  to  act  upon  in  matters  of  importance 
to  himself." 

The  instruction  as  to  the  testimony  of  the  defendant  was 
the  same  instniction  concerning  which  this  court  has  over 
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and  over  again  said  that  a  judgment  will  not  be  reversed 
because  such  instruction  was  given. 

No  instruction  was  given  that  called  the  attention  of  the 
jury  to  any  other  particular  witness  or  class  of  witnesses. 
The  court  simply  informed  the  jury  that  as  to  any  witness 
they  might  take  into  consideration  his  manner,  relation  to 
the  controversy,  etc.  As  has  been  often  said,  this  is  only 
stating  to  the  jury  facts  already  within  their  knowledge  as 
men  of  conunon  sense. 

The  refusal  of  the  court  to  instruct  that  the  **  presumption 
of  innocence  must  go  with  you  in  all  your  deliberations,  as 
jurors,  in  arriving  at  your  verdict"  was  not  prejudicial.  The 
court  had  already  instructed  "that  a  defendant,  in  a  criminal 
action,  is  presumed  to  be  innocent,  until  the  contrary  is 
proved,  and  in  case  of  a  reasonable  doubt  whether  his  eruilt 
is  satisfactorily  shown,  he  is  entitled  to  an  acquittal."  There 
was  nowhere  in  the  charge  any  intimation,  as  in  cases  relied 
npon  by  appellant,  that  this  presumption  of  innocence  could 
be  lost  sight  of  at  any  time  prior  to  arriving  at  a  verdict,  and 
the  jury  could  not  have  so  understood,  in  view  of  the  instruc- 
tions given. 

The  court  refused  to  give  a  requested  instruction  to  the 
effect  that  the  prosecution  was  required  to  prove  the  defend- 
ant guilty  beyond  a  reasonable  doubt,  and  that  the  defendant 
18  not  required  to  prove  his  innocence.  The  reason  assigned 
was,  that  the  instruction  was  given  elsewhere,  as  it  was,  in 
substance.  It  was  not  necessary  to  repeat  it  in  a  different 
form. 

7.  The  showing  upon  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  was  not  such  that  we  can  say 
that  the  trial  court  in  denying  the  motion  abused  the  discre- 
tion confided  to  it. 

No  prejudicial  error  appearing  in  the  record,  the  judgment 
and  order  must  be  affirmed,  and  it  is  so  ordered. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 
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[8.  P.  No.  4144.    In  Bank.— February  20,  1905.] 

JOSEPH  REBSTOCK,  Petitioner,  v.  SUPERIOR  COURT 
OP  THE  CITY  AND  COUNTY  OP  SAN  PRANCISCO 
et  al.,  Respondents. 

CuiONAL  Law — ^Violation  of  Peikabt  Eubotion  Law— Dbfxmsb — K*n- 
PSNOi  BxroBX  Grand  JmtT — ^Ezbmftion  fbom  Pbosecution — Juuia* 
pionoN — Pbohibition. — ^Under  an  indietment  against  an  officer  of 
a  primaiy  election  for  willful  neglect  and  refusal  to  perform  Irs 
duty  in  violation  of  seetion  41  of  the  Penal  Code,  the  exemption  uf 
the  defendant  from  prosecution  under  section  64  of  the  Penal  Code 
for  having  been  a  witness  for  the  prosecution,  is  matter  of  defense 
to  be  proved  under  the  plea  of  not  guilty,  and  '.o  be  availed  of  upon 
the  trial;  and  a  writ  of  prohibition  will  not  Ue  to  prevent  the  prose- 
cution under  the  indietment,  which  is  not  in  excess  of  the  jurisdic- 
tion of  the  superior  court. 

Id. — OoNSTBUonoM  of  Skction  64  of  Penal  Code. — Section  64  of  the 
Penal  Code,  providing  that  ''no  prosecution  can  afterwards  be  had 
against  such  witness, ' '  cannot  be  construed  as  placing  such  prosecu- 
tion beyond  and  outside  of  the  jurisdiction  of  any  court,  or  taking 
from  the  court  in  which  a  criminal  proceeding  is  pending  the 
jurisdiction  to  determine  whether  or  not  the  proceeding  is  barred 
under  that  section  by  reason  of  facts  bringing  the  case  within  it. 

Id. — Constitutional  Law — ^Pbotection  of  Witness^ — The  privilege  of 
defense  against  a  prosecution  furnishes  to  the  witness  all  the  pro- 
tection guaranteed  by  the  constitution,  that  no  person  shall  be 
compelled  to  be  a  witness  against  himself  in  a  criminal  action; 
and  it  was  not  designed  that  the  witness  should  stand  in  any  better 
position  under  the  bill  of  rights  by  reason  of  his  exemption  from 
prosecution  than  any  innocent  person. 

[D. — Challenge  to  Yotee  under  Primary  Election  Law — ^Bequibs- 
HENT  OF  Oath  Valid. — The  oath  required  to  be  administered  to  a 
voter  challenged  under  the  primary  election  law,  on  the  ground 
that  he  has  no  bona  fide  present  intention  of  supporting  the  nomi- 
nees of  the  party  in  whose'  nominating  convention  he  seeks  to 
participate  by  voting  for  delegates  thereto,  does  not  violate  section 
5  of  article  n  of  the  constitution  as  to  secrecy  in  voting;  and  Um 
law  requiring  such  oath  is  authorized  by  section  8%  of  the  wktm 
article,  adopted  In  1900,  empowering  the  legislature  to  determlav 
the  test  and  conditions  under  which  electors  may  participate  in  any 
primary  election. 

PETITION  for  Writ  of  Prohibition  against  the  Superior 
Court  of  the  City  and  County  of  San  Prancisco.  W.  P. 
Lawlor,  Judge. 
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'   The  facts  are  stated  in  the  opinion  of  the  court. 

A.  S.  Newburgh,  and  Bnrke  &  O 'Grady,  for  Petitioner. 

Charles  L.  Weller,  George  T.  Wright,  and  John  A.  Hosmer, 
for  Respondent. 

ANQELLOTTI,  J.— On  October  13,  1904,  an  indictment 
was  presented  by  the  grand  jury  of  the  city  and  county  of 
San  Francisco  to  the  superior  court  thereof  against  petitioner, 
charging  him  with  a  violation  of  the  provisions  of  section 
41  of  the  Penal  Code,  in  that  he,  being  an  election  officer 
in  primary  election  precinct  80  of  said  city  and  county  at  a 
primary  Election  held  therein  on  August  9, 1904,  had  willfully 
and  knowingly  neglected  and  refused  to  perform  a  duty  in- 
cumbent on  him  as  such  officer,  it  being  alleged  that  he  had 
willfully  and  knowingly  refused  .to  administer  an  oath  or 
affirmation  to  a  challenged  elector  at  such  election  (as  re- 
quired by  section  1367  of  the  Political  Code),  and  had  al- 
lowed such  elector  to  vote  without  making  the  necessary  oath 
or  affirmation. 

The  superior  court,  proceeding  in  the  usual  mode,  has 
paused  petitioner  to  be  arraigned  upon  said  indictment,  has 
required  him  to  plead  thereto,  and  will  proceed  with  his  trial 
thereunder,  unless  restrained  by  this  court. 

Petitioner  seeks  a  writ  of  prohibition,  restraining  the  supe- 
rior court  from  proceeding  further  in  the  matter  of  said 
indictment,  claiming  that  such  court  is  without  jurisdiction 
in  the  matter  by  reason  of  the  fact  that  prior  to  the  finding 
of  the  indictment  he  appeared  before  the  grand  jury  that 
found  the  same,  in  response  to  a  subpoena  issued  by  the  district 
attorney  under  direction  of  the  grand  jury,  and  there,  in  an 
investigation  then  being  conducted  by  such  grand  jury  rela- 
tive to  irregularities  in  said  precinct  at  said  election,  was 
compelled  to  testify  and  did  testify  for  the  prosecution  in  re- 
gard to  the  offense  for  which  he  has  been  indicted. 

Section  64  of  the  Penal  Code,  which  is  a  part  of  title  IV 
of  part  I  thereof,  and  in  which  title  is  included  said  section 
41,  provides  as  follows:  **No  person  otherwise  competent 
as  a  witness  shall  be  disqualified  or  excused  from  testifying 
concerning  any  of  the  offenses  enumerated  and  prescribed  in 
this  title,  on  the  ground  that  such  testimony  may  criminate 
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himself;  bnt  no  prosecution  can  afterwards  be  had  against 
such  witness  for  any  such  offense  concerning  which  he  testi- 
fied for  the  prosecution.'* 

Petitioner's  claim  that  the  superior  court  is  without  juris- 
diction to  entertain  or  proceed  upon  said  indictment  is  based 
upon  the  provisions  of  this  section. 

Conceding,  for  the  purposes  of  this  proceeding,  that  the 
petition  for  a  writ  of  prohibition  establishes  a  case  in  which 
petitioner  is  entitled  to  invoke  the  provisions  of  this  section 
as  exempting  him  from  all  liability  for  the  offense  alleged 
in  the  indictment,  we  cannot  see  that  a  case  is  made  that  will 
justify  a  writ  of  prohibition  restraining  the  superior  court 
from  proceeding  under  said  indictment. 

Prohibition  lies  only  when  the  threatened  proceedings  "are 
without  or  in  excess  of  the  jurisdiction  of"  the  tribunal 
sought  to  be  prohibited.     (Code  Civ.  Proc,  sec.  1102.) 

The  defendant  was  charged  by  the  indictment  with  having, 
in  the  city  and  county  of  San  Francisco,  committed  a  public 
offense,  triable  by  the  superior  court  of  that  city  and  county. 
Such  an  indictment  having  been  presented,  it  was  the  duty 
of  the  court,  in  the  exercise  of  its  jurisdiction,  to  proceed 
thereunder  in  the  usual  mode,  with  a  view  to  a  determination 
of  the  issues  proposed  thereby,  and  it  was  and  is  open  to 
the  defendant  to  show  to  the  court  having  such  jurisdiction, 
in  response  to  any  showing  that  may  be  made  by  the  prosecu- 
tion, any  reason  why,  if  originally  guilty  of  the  offense 
charged,  he  could  not  be  convicted  thereof.  He  says  to  this 
court  in  this  independent  proceeding,  in  effect,  that  although 
he  may  have  committed  the  offense  charged  he  cannot  be 
found  guilty  thereof,  for  the  reason  that  he  testified  concern- 
ing' the  same  for  the  prosecution  before  the  grand  jury  that 
found  the  indictment.  His  claim  in  this  regard  may  be  well 
founded,  in  view  of  the  provisions  of  section  64  of  the  Penal 
Code,  but  his  position,  so  far  as  the  jurisdiction  of  the  court 
in  which  the  indictment  is  pending  is  concerned,  is  precisely 
the  same  as  if  he  here  alleged  that  the  statute  of  limitations 
had  run  against  the  offense  prior  to  the  finding  of  the  indict- 
ment, or  that  he  had  heretofore  been  acquitted  of  the  offense, 
or  had  once  been  in  jeopardy  for  such  offense.  His  claim,  if 
well  founded  in  fact,  is  a  full  and  complete  defense  to  the 
charge  against  him,  but  it  is,  like  the  other  defenses  just 
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enumerated,  nothing  more  than  a  defense,  and,  like  all  other 
defenses,  including  that  of  a  denial  of  the  truth  of  the  allega- 
tions of  the  indictment,  must  be  presented  for  determination 
as  to  its  sufficiency  to  the  tribunal  having  jurisdiction  of  the 
proceeding,  which,  in  the  exercise  of  its  jurisdiction,  will 
determine  as  to  the  sufficiency  of  the  defense,  and  any  error 
committed  by  such  court  in  the  exercise  of  its  jurisdiction  in 
regard  thereto  can  be  corrected  on  an  appeal.  It  must  neces- 
sarily be  for  the  court  in  which  a  charge  against  a  person 
for  a  public  offense  within  its  jurisdiction  is  pending  to 
determine  as  to  any  and  all  defenses  offered  thereto,  and  in 
so  determining  it  cannot  be  held  to  be  acting  in  excess  of  its 
jurisdiction.  It  may  act  erroneously,  but  the  remedy  for 
its  error  in  this  regard  is  not  to  be  found  in  a  writ  which  lies 
only  to  prohibit  acts  in  excess  of  jurisdiction. 

Section  1020  of  the  Penal  Code  provides  that  "All  matters 
of  fact  tending  to  establish  a  defense,  other  than  that  specified 
in  the  third  and  fourth  subdivisions  of  section  one  thousand 
and  sixteen"  (former  conviction  or  acquittal  and  once  in 
jeopardy),  *'may  be  given  in  evidence  under  a  plea  of  not 
guilty."  Under  his  plea  of  not  guilty  defendant  may  there- 
fore show  the  facts  here  alleged,  just  as  he  could  show  a 
defense  under  the  statute  of  limitations,  and  if  improperly 
denied  his  rights  in  this  regard  may  have  the  error  corrected 
on  appeal. 

It  probably  would  not  be  contended  that  there  was  any 
doubt  as  to  the  correctness  of  what  has  been  said,  as  applied  to 
the  defense  of  limitations.  Reliance  is  placed  here  upon  the 
language  of  section  64,  that  **no  prosecution  can  afterwards 
be  had  against  such  witness,"  as  placing  any  such  prosecution 
beyond  and  outside  of  the  jurisdiction  of  any  court.  We 
cannot  construe  this  language  as  taking  from  the  court  in 
which  a  criminal  proceeding  is  pending  the  jurisdiction  to 
determine  whether  or  not  such  proceeding  is  barred  by  reason 
of  facts  bringing  the  case  within  the  provisions  of  said  sec- 
tion 64.  The  precise  question  here  presented  has  not  been 
decided  in  any  case  that  has  come  to  our  attention,  but  in  the 
cases  involving  the  question  as  to  whether  statutory  provisions 
substantially  similar  to  those  of*  section  64  furnish  all  the 
protection  guaranteed  by  the  constitutional  provisions  to  tiie 
effect  that  no  person  shall  be  compelled  in  any  criminal  case 
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to  be  a  witness  against  himself,  and  a  witness  consequently 
be  compelled  to  testify  thereunder,  it  has  been  recognized 
wherever  the  matter  was  suggested  that  the  exemption  given 
by  the  statute  is  purely  a  matter  of  defense.  Thus,  in  the 
case  of  Brown  v.  Walker,  161  U.  S.  591,  where  the  statute 
provided  that  no  person  so  testifying  "shall  be  prosecuted 
or  subjected  to  any  penalty  or  forfeiture  for  or  on  account 
of  any  transaction,  matter,  or  thing,  concerning  which  he  may  . 
testify,"  it  was  decided  by  the  United  States  supreme  court 
by  a  bare  majority  that  the  statute  did  furnish  all  the  protec- 
tion guaranteed  by  the  constitution,  but  it  was  recognized  by 
both  the  majority  and  minority  opinions  that  a  person  so 
testifying,  if  afterwards  prosecuted,  must,  under  such  statute, 
prove  his  immunity  by  way  of  confession  and  avoidance.  In 
the  majority  opinion  (p.  608)  it  was  said:  **The  same  answer 
may  be  made  to  the  suggestion  that  the  witness  is  imperfectly 
protected  by  reason  of  the  fact  that  he  may  still  be  prosecuted 
s.cid  put  to  the  annoyance  and  expense  of  pleading  his  im- 
munity by  way  of  confession  and  avoidance.  This  is  a  detri- 
ment which  the  law  does  not  recognize.  There  is  a  possibility 
that  any  citizen,  however  innocent,  may  be  subjected  to  a 
civil  or  criminal  prosecution,  and  put  to  the  expense  of  de- 
fending himself,  but  unless  such  prosecution  be  malicious, 
he  is  remediless,  except  so  far  as  a  recovery  of  costs  may  par- 
tially indemnify  him."  In  the  minority  opinion  it  was  said 
(p.  621),  speaking  of  the  clause  ''no  person  shall  be  prose- 
cuted": "How  possibly  can  effect  be  given  to  this  provision 
if  taken  literally.  .  .  .  When  an  indictment  has  been  found, 
and  the  accused  has  been  called  upon  to  plead  to  it,  he  assured- 
ly has  been  prosecuted.  So  that  all  that  can  be  said  is 
that  the  witness  is  not  protected  by  the  provision  in  question 
from  being  prosecuted,  but  that  he  has  been  furnished  a  good 
plea  to  the  indictment,  which  will  secure  his  acquittal.  But 
is  that  truet  Not  unless  the  plea  is  sustained  by  competent 
evidence.  His  condition,  then,  is  that  he  has  been  prosecuted, 
been  compelled,  presumably,  to  furnish  bail,  and  put  to  the 
trouble  and  expense  of  employing  counsel  and  furnishing 
the  evidence  to  make  good  his  plea." 

In  State  v.  Nowell,  58  N.  H.  314,  the  statute  discussed 
provided  **nor  shall  he  be  thereafter  prosecuted  for  any 
offense    so    disclosed    by    him."    The   court,   speaking  of 
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the  objection  that  the  witness  might  be  called  on  to  defend 
against  a  sabsequent  prosecution,  said:  ''It  is  true  that  a 
witness  who  discloses  may  afterwards  be  wrongfully  prose- 
cuted for  the  offense  disclosed,  notwithstanding  the  statutory 
exemption.  But  the  witness  has,  under  the  statute,  all  the 
protection  which  the  common-law  right,  adopted  by  the  bill 
of  rights  in  the  common-law  sense,  gives  him.  .  .  .  The  le.?al 
protection  of  the  witness  against  prosecution  for  crime  dis- 
closed by  him  is,  in  law,  equivalent  to  his  legal  innocence  of 
the  crime  disclosed.  So  far  as  his  constitutional  right  is 
concerned,  the  case  is  as  if  the  express  provision  of  the  statute 
were  that  a  clerk,  servant,  or  agent  testifying  against  his 
principal  is  not  guilty  of  such  violations  of  chapter  99  as  he 
discloses.  The  witness,  regarded  in  law  as  innocent  if  prose- 
cuted for  a  crime  which  he  has  been  compelled  by  the  statute 
to  disclose,  will  stand  as  well  as  other  innocent  persons;  and 
it  was  not  the  design  of  the  common-law  maxim,  affirmed  by 
the  bill  of  rights,  that  he  should  stand  any  better.  Were  the 
case  put  by  the  respondent  to  occur,  improbable  as  it  may 
seem,  he  could  plead  and  show  that  he  had  disclosed  the  snme 
offense  upon  a  lawful  accusation  against  his  principal,  and 
thus  make  a  perfect  answer  in  bar  or  abatement  of  the  prose- 
cution against  himself.  Having  testified,  there  would  be  as 
to  him  no  statute  authorizing  a  prosecution.  .  .  .  The  indict- 
ment would  be  dismissed,  or  a  verdict  ordered  in  his  favor." 
It  has  been  held  in  many  cases  that  a  witness  is  not  exempt- 
ed under  the  constitutional  provision,  in  the  absence  of 
any  statutory  provision  exempting  him  from  prosecution 
for  offenses  concerning  which  he  is  asked  to  testify,  from  tes- 
tifying concerning  any  offense  which  is,  as  to  him,  barred  by 
the  statute  of  limitations.  (See  Brown  v.  Walker,  161  U.  S. 
598,  and  cases  there  cited.)  The  reason  for  such  ruling  is, 
that  he  is  immune  from  legal  punishment  for  any  such  offense 
because  of  the  running  of  the  statute.  He  may  be  prosecuted 
for  such  offense,  but  the  statute  of  limitations  affords  him 
a  legal  defense  therefor,  which  is  sufficient  to  satisfy  the 
requirements  of  the  constitutional  provision.  Such,  doubtless, 
would  also  be  the  rule  where  the  witness  had  been  pardoned 
as  to  the  offense,  or  had  been  finally  convicted  or  acquitted 
thereof,  or  had  once  been  in  jeopardy  thereon.  The  effect  of 
the  decisions  is  that  a  statute  exempting  a  witness  from  all 
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liability  to  punishment  for  any  offense  in  reference  to  which 
he  may  testify,  affords  protection  equal  to  that  given  by  the 
constitutional  provision,  and  that  under  such  a  statute  ho 
may  be  compelled  to  testify.  Such  is  the  ruling  of  the  supreme 
court  of  the  United  States  upon  a  constitutional  provision 
which  is  practically  the  same  as  ours  {Brown  v.  Walker,  161 
IT.  S.  591),  and  the  ruling  of  this  court  in  Ex  parte  Cohen, 
104  Cal.  524,^  in  considering  section  32  of  the  Purity  of  Elec- 
tion Law  of  1893  (Stats.  1893,  p.  26).  That  section  not  only 
provided  that  the  person  testifying  ** shall  not  thereafter  be 
liable  to  indictment  or  presentment  by  information,  nor  to 
prosecution  or  punishment  for  the  offense  with  reference  to 
which  his  testimony  was  given,''  but  also  that  he  '*m«iy  plead 
or  prove  the  giving  of  testimony  accordingly  in  bar  of  such 
indictment,  information,  or  prosecution.'*  The  section  was 
fully  as  strong  regarding  exemption  from  prosecution  as  is 
section  64  of  the  Penal  Code.  Of  it  this  court  said:  *'Thr 
statute  purports  to  compel  him  to  testify"  in  the  same  manner 
as  any  other  person,  and  as  the  equivalent  for  his  constitu- 
tional protection  gives  him  a  legislative  protection  of  equal 
scope  and  effect  by  exempting  him  from  all  liability  to  pitn- 
ishment  for  the  offense  with  reference  to  which  he  testifies 
The  exemption  is  as  broad  as  the  compulsion,  and  the  protec- 
tion is  equal  to  that  given  by  the  constitution.  ...  If,  in 
giving  such  testimony,  the  testimony  has  reference  to  another 
offense  committed  by  himself,  he  is  within  the  protection  of 
the  statute,  and  upon  any  prosecution  for  such  offense  is 
anthorized  to  plead  or  prove  in  bar  thereof  that  under  the 
compulsion  of  this  section  he  gave  testimony  with  reference 
to  such  offense."  It  is  true  that  the  statute  there  expressly 
provided  that  the  witness  might  plead  or  prove  the  giving  of 
to'^fimony  in  bar  of  the  indictment  or  information,  but  such 
provision  was  entirely  unnecessary,  in  view  of  the  express 
provision  of  section  1020  of  the  Penal  Code,  heretofore  cited. 
It  also  provided  that  the  witness  ** shall  not  thereafter  be 
liable  to  indictment  .  .  .  nor  to  prosecution,"  making  it  prac- 
tically the  same  in  this  regard  as  section  64  of  the  Penal  Code. 
If  the  court  in  which  the  indictment  is  pending  is,  under 
st^iJ.  section  64,  without  jurisdiction  to  hear  and  determine 
as  to  the  suflSciency  of  such  a  defense,  so  also  it  must  have 
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been  without  jurisdiction  so  to  do  in  a  case  arising  under 
the  section  considered  in  Ex  parte  Cohen,  104  Cal.  524.^ 

The  language  of  section  64  of  the  Penal  Code  is  certainly 
no  stronger  than  that  used  by  our  law  relative  to  jeopardy 
and  former  oonviction  or  acquittal.  The  constitution  pro- 
vides, in  terms,  that  no  person  shall  be  twice  put  in  jeopardy 
for  the  same  offense  (art.  I,  sec.  13),  and  it  is  provided  by 
section  687  of  the  Penal  Code  that  **No  person  can  be  sub- 
jected to  a  second  prosecution  for  a  public  offense  for  which 
he  has  once  been  prosecuted  and  convicted  or  acquitted." 
Yet,  in  the  face  of  this  language,  it  is  thoroughly  settled  that 
jeopardy,  former  conviction,  and  former  acquittal  are  avail- 
able to  a  defendant  only  by  way  of  defense,  and  under  the 
provisions  of  sections  1017  and  1020  of  the  Penal  Code  mat- 
ters of  fact  tending  to  establish  such  defenses  can  be  given 
in  evidence  only  under  the  special  pleas  provided  for  in  sub- 
divisions 3  and  4  of  said  section  1017.  If  such  defenses  are 
not  tendered  by  such  special  pleas,  they  are  waived,  and  de- 
spite the  peremptory  language  of  section  13  of  article  I  of  the 
constitution,  and  section  687  of  the  Penal  Code,  cannot  oper- 
ate to  save  the  defendant  from  conviction  and  punishment. 
(See  People  v.  Lee  Yune  Chong,  94  Cal.  379,  387;  People 
V.  Sioll,  143  Cal.  689,  696.)  Under  the  provisions  of  section 
1020  of  the  Penal  Code,  the  defense  here  invoked  is  available 
under  the  plea  of  "not  guilty." 

The  object  of  all  such  provisions  as  those  contained  in  sec- 
tion 64  of  the  Penal  Code  is  simply  to  provide  one  coming 
within  its  terms  with  an  absolute  legal  defense  to  any  prose- 
cution that  may  thereafter  be  instituted  against  him  for  any 
offense  concerning  which  he  may  have  testified.  The  section 
simply  means  that  the  showing  of  the  facts  therein  staled, 
when  made  to  the  court  having  jurisdiction  of  the  case,  shall 
be  a  full  and  complete  defense  to  any  prosecution  thereafter 
instituted.  So  construed,  it,  under  the  decisions,  satisfies  the 
constitutional  guaranty. 

It  is  unnecessary  to  here  determine  whether  the  indictment 
should  have  been  dismissed  by  the  superior  court,  upon  the 
motion  for  dismissal  made  by  the  petitioner  upon  the  grounds 
here  urged  in  support  of  the  application  for  a  writ  of  prohi- 
bition.   If  the  court  erred  in  denying  the  motion,  its  error 
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cao  be  rectified  upon  an  appeal  from  any  judgment  that  may 
hereafter  be  pronounced. 

It  is  STie^ested  that  the  indictment  fails  to  state  a  public 
oflFense,  for  the  reason  that  the  oath  which  the  defendant 
omitted  and  refused  to  administer,  is  in  violation  of  section 
5  of  article  II  of  the  constitution  of  California,  which  pro- 
vides as  follows:  **A11  elections  by  the  people  shall  be  by 
ballot  or  by  such  other  method  as  may  be  prescribed  by  law; 
provided,  that  secrecy  in  voting  be  preserved.' ' 

The  oath  mentioned,  to  be  taken  by  a  voter  challenged  on 
the  ground  that  he  has  not  a  bona  fide  present  intention  of 
supporting  the  nominees  of  the  party  in  whose  nominating 
convention  he  seeks  to  participate  by  voting  for  delegates 
thereto,  is  one  to  the  effect  that  he  has  a  present  bona  fide 
intention  to  support  the  nominees  of  such  convention. 

Assuming  that  the  question  thus  raised  is  one  that  may 
properly  be  determined  in  this  proceeding,  it  is  manifest  that 
there  is  nothing  in  the  point  thus  made.  By  section  2H  of  the 
same  article  of  the  constitution,  adopted  in  the  year  1900, 
the  legislature  is  expressly  empowered  to  determine  the  tests 
and  conditions  upon  which  electors  may  participate  in  any 
primary  election,  and  there  is  nothing  in  a  provision  enacted 
by  the  legislature  in  pursuance  of  this  authority,  requiring 
one  seeking  to  participate  in  such  an  election  as  a  member 
of  any  particular  party,  to  openly  declare  his  allegiance  to 
such  party,  which  in  any  degree  violates  the  constitutional 
provision  invoked.  Such  a  declaration  is  absolutely  essential 
to  the  proper  working  of  any  primary  law.  By  his  mere 
offer  to  vote  for  delegates  to  a  convention  of  any  party,  the 
elector  does,  in  effect,  declare  his  intention  to  support  the 
nominees  of  such  convention,  and  the  oath  is  provided  for  as 
u  guaranty  of  the  truth  of  the  declaration  already  made  by 
bii»:h  offer  to  vote. 

The  alternative  writ  of  prohibition  heretofore  issued  is  dis- 
charged, and  the  petition  for  a  writ  of  prohibition  is  denied 

Shaw,  J.,  Van  Dyke,  J.,  Beatty,  C.  J.,  and  Lorigan,  J., 

concurred. 

Rehearing  denied. 
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[L.  A.  No.  1324.     Department  Two.— February  23,  11K)5.] 

A.  A.  WOOD,  RespoDdent,  v.  J.  P.  MOULTON,  and  HER- 
BERT P.   PRAED,  AppellaDts. 

rNjTjBY  TO  Land— Natural  Flow  of  Water — Bulb  of  Civil  Law — 
Change  of  Surface  Flow — Accumxtlation  and  Precipitation. — 
The  rule  of  the  eivil  law  as  to  the  natural  flow  of  water  has  become 
the  settled  role  of  property  in  this  state.  The  owner  of  liigher 
land  has  no  right  for  his  own  relief,  to  the  injury  of  the  owner 
of  lower  land,  either  to  divert  surface  or  storm  water  upon  such 
lower  land  over  which  it  would  not  naturally  have  flowed,  nor  has 
he  the  right,  by  accumulating  the  surface  water  upon  his  own  lands 
in  ditches  or  other  artificial  channels,  to  precipitate  them  upon  his 
neighbor's  land  in  larger  quantities  or  in  different  form  from  that 
which  they  would  have  had  or  taken  in  the  course  of  nature. 

Id.. — Action  for  Damages — Conflicting  Instructions  for  Appellants 
NOT  Injurious. — ^In  an  action  for  damages  for  injury  to  plaintiff's 
land  by  the  wrongful  turning  of  surface  water  thereupon  by  the 
defendants,  where  the  verdict  was  for  the  plaintiff,  and  the  court  had 
properly  instructed  the  jury  upon  one  hypothesis  favorable  to  the 
defendants  appealiDg,  another  confl^.ctiJS'  instruction  more  favor 
able  to  the  appellants  than  the  law  justifies  is  not  injurious  to 
them,  and  such  confiict  is  not  ground  for  reversal. 

Id. — ^VlEW   OF   PRBlilSES    BT   JURY — ^IRREGULARITIES   NOT   PreJUDIOUL-* 

Absence  of  Complaint  before  Verdict. — Irregularities  upon  a 
view  of  the  premises  by  the  jury,  which  were  not  prejudicial  to  th.9 
appellants,  or  of  which  they  had  knowledge  and  made  no  complaint 
before  verdict  to  the  trial  court,  having  ample  opportunity  to  du 
so,  are  not  ground  of  complaint  by  them  after  verdict  against  them 

Id^ — Newlt  Discovered  Evidenox. — Newly  discovered  evidence  which 
is  merely  cumulative  or  designed  to  contradict  witnesses  does  not 
warrant  a  new  trial. 

Id. — ^Refusal  of  Requested  Instruction — Source  of  Damage — Ditgb 
— Matter  not  within  IssuE.-^Where  there  was  no  issue  presented 
by  the  answer  as  to  whether  any  part  of  the  damage  caused  by  th« 
precipitation  of  accumulated  surface  water  from  defendants'  land 
across  a  ditch  was  caused  in  part  by  the  fiow  of  waters  from  the 
ditch,  a  requested  instruction  that  the  jury  should,  in  considering 
the  question  of  damage,  determine  whether  any  part  of  it  was 
eaused  by  waters  flowing  on  to  plaintiff's  land  over  which  they  had 
no  eontrol,  was  properly  refused. 

Id. — Injury  Jaubkd  by  Acts  of  Defendants — Owners  of  Ditch  not 
Joint  Tobt-Fxasors. — Where  it  clearly  appeared  that  the  ditcl 
would  have  earried  away  all  the  natural  storm  water  from  plain 
tiff's  land,  if  it  had  not  been  obstructed  and  damaged  by  the  sand 
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and  gravel  washed  into  it  hy  defendants'  acts,  it  cannot  be  reason- 
ably contended  that  the  owners  of  the  ditch  were  joint  tort-feasors 
with  the  defendants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  River- 
side Connty  and  from  an  order  denying  a  new  triaL  Waldo 
M.  York,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Collier  &  Camahan,  and  O.  P.  Widaman,  for  Appellants. 

Purington  &  Adair,  for  Respondent. 

HENSHAW,  J. — ^Defendants  are  the  owners  of  a  large 
tract  of  land.  PlaintiflP's  land  (twenty  acres  in  extent)  is 
contiguous  to,  and  lower  in  elevation  than,  defendants'  land. 
It  is  charged  that  defendants  in  preparing  their  land  for  cul- 
tivation changed  the  course  of  surface  water  which  in  times 
of  rain  accumulated  in  a  ravine  in  the  hills  upon  their  prop- 
erty, erected  an  embankment  across  the  original  wash  which 
these  surface  waters  followed,  and  constructed  a  new  channel 
for  them  to  the  canal  of  the  Riverside  Water  Company.  The 
result  was,  that  under  a  heavy  rainfall  the  waters  rushed  over 
the  land  and  down  the  channel  into  the  canal  of  the  River- 
side Water  Company,  filling  it  with  mud  and  other  d6bris  and, 
breaking  over  the  canal,  continued  their  way  across  defend- 
ants' land  and  on  to  plaintiff's  land,  doing  damage.  It  was 
charged  that  but  for  the  interference  by  defendants  with  the 
natural  flow  of  the  surface  waters  they  would  never  have 
reached  plaintiflP's  land.  The  action  was  brought  to  recover 
damages  and  to  compel  the  defendants  to  abate  the  embank- 
ment and  channel  as  a  nuisance,  and  to  restore  the  original 
channel  to  its  earlier  condition.  A  jury  trial  was  had  and 
the  jury  returned  their  verdict  for  plaintiff  in  the  sum  of  one 
thousand  dollars.  Judgment  for  plaintiff  in  that  amount  fol- 
lowed. No  disposition  of  any  kind  seems  to  have  been  made 
of  plaintiff's  prayer  for  a  mandatory  injunction  and  other 
equitable  relief,  and  as  the  case  is  presented  to  us  it  is  simply 
an  action  at  law  for  damages  to  real  property. 

Appellants'  principal  contention  is,  that  under  the  statutes 
of  this  state  (Stats.  1850,  p.  219)  and  under  section  4468  of 
the  Political  Code,  as  the  conunon  law  of  England  is  made 
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the  rule  of  decision  in  this  state  where  not  replicant  to  or 
inconsistent  with  our  constitution  or  laws,  the  defendants' 
acts  in  ridding  themselves  of  this  storm-water  were  entirely 
consistent  with  their  rights,  and  if  plaintiff  suffered  damage 
therefrom  it  was  damnum  absque  injuna.  Such,  indeed,  was 
the  rule  at  common  law,  but,  by  a  long  course  of  decisions  in 
this  state  consistently  adhered  to,  the  rule  of  the  civil  law  has 
been  adopted  and  has  become  our  rule  of  property.  (Ogbuni 
V.  Connor,  46  Cal.  346  ;^  Learned  v.  Castle,  78  Cal.  454 ;  Mc- 
Daniel  v.  Cummings,  83  Cal.  515;  Oray  v.  McWUliams,  98 
Cal.  157;'  Los  Angeles  Cemetery  Assn.  v.  City  of  Los  An- 
geles, 103  Cal.  461;  Rndel  v.  Los  Angeles  County,  118  Cal. 
281;  Cushing  v.  Pires,  124  Cal.  663;  Larrabee  v.  Cloverdulf, 
131  Cal.  96;  Sanguinetti  v.  Pock,  136  Cal.  466.') 

In  Los  Angeles  Cemetery  Ass7i,  v.  City  of  Los  Angelas. 
103  Cal.  461,  the  differences  and  distinctions  between  the  r'ale 
it  common  law  and  that  at  civil  law  having  been  pointed  out. 
it  is  said:  **In  a  considerable  number  of  states  of  our  union, 
California  included,  the  doctrine  of  the  civil  law  has  been 
substituted  for  the  common-law  rule.'* 

In  Cushing  v.  Pires,  124  Cal.  663,  it  is  said:  '*It  is  the 
settled  law  of  this  state  that  a  land-owner  cannot  protect  his 
own  land  to  the  injury  of  another's  land  by  turning  the  storm 
or  surface  water  which  would  naturally  flow  thereon  away 
from  his  own  and  on  to  the  lands  of  another." 

It  follows,  therefore,  that  the  owner  of  higher  lands  has 
no  right,  for  his  own  relief,  either  to  divert  surface  or  storm 
waters  from  his  lands  on  to  the  lands  of  another,  over  which 
they  would  not  naturally  have  flowed,  nor  has  he  the  right  by 
accumulating  the  surface  waters  upon  his  own  lands,  in  ditches 
or  other  like  artificial  channels,  to  precipitate  them  upon  his 
neighbor's  land  in  larger  quantities  or  in  different  form  from 
that  which  they  would  have  had  or  taken  in  the  course  of 
nature.  The  mle  of  this  state  is  the  rule  of  the  civil  law, 
Aqua  currit,  et  debet  currere,  ut  currere  solebat,  and  we  have 
moreover,  modified,  to  meet  our  conditions,  the  harsh  and 
drastic  common-law  maxim  of  Cujus  est  solum,  ejus  est  usque 
ad  coelum,  et  ad  inferos,  by  applying  with  it  the  more  be- 
nign and  equitable  rule  of  Sic  utere  tuo  ut  alienum  non  Uiedai, 
1 13   Am.  Bep.  213.  <  S9  Am.  St.  Bep.  169. 
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Appellants  complain  of  instructions  given  by  the  court, 
hut  the  gravamen  of  their  complaint  is,  that  the  instructions 
embodied  the  rule  of  the  civil  law  and  not  that  of  the  com- 
mon law,  and,  for  the  reasons  already  given,  their  point  is 
not  well  taken.  In  particular,  however,  appellant  complains 
that  there  are  contradictory  instructions. 

Instruction  6  is  as  follows.  **If  you  find  that  the  defendants 
in  this  case,  in  a  reasonable  manner  and  for  the  proper  culti- 
vation and  improvement  of  their  own  land,  confined  the  sur- 
face or  flood  waters  flowing  down  upon  their  tract  through  a 
surface  water  channel  (at  certain  points  spreading  out  over 
their  tract  and  assuming  various  channels)  into  one  channel, 
and  carried  the  same  in  substantially  the  same  channel  in 
which  the  water  flowed  naturally  across  their  land  without 
mbstantially  increasing  the  volume  of  water  therein,  then 
rou  are  instructed  that  defendants  were  exercising  a  l^al 
right,"  etc.  In  instruction  8  the  jury  were  advised:  "De- 
fendants had  the  right  ...  to  confine  the  two  or  three  chan- 
nels in  one  and  so  carry  said  waters  along  and  over  said  tract. 
thus  directing  it  into  its  natural  channel  lower  down  on  de- 
fendants' land,  even  though  such  change  might  throw  in- 
creased waters  into  said  natural  and  customary  channel  bo- 
low.''  It  is  not  easy  to  perceive  why  the  court  should  havo 
^iven  these  two  instructions  so  obviously  conflicting,  but  ap- 
pellants have  no  just  cause  for  complaint.  The  6th  instruction 
fairly  stated  the  law.  Appellants  certainly  are  not  injured 
because  in  a  later  instruction  the  court  laid  down  a  rule  more 
favorable  to  them  than  the  law  justifies. 

The  jury,  under  instructions  of  the  court,  were  sent,  with 
Francis  Cuttle  and  J.  R.  Cuttle,  in  custody  of  the  sheriflf,  to 
view  the  premises.  Testimony  had  been  offered  by  the  defend- 
ants on  the  trial  to  prove  that  no  wash  had  ever  crossed  a 
certain  street,  thus  contradicting  evidence  upon  that  point 
offered  by  plaintiff.  The  evidence  of  defendants  was  that 
holes  had  been  dug  about  three  feet  deep  along  the  street  for 
a  hundred  feet  or  so,  and  that  there  was  no  indication  of  sand 
at  all;  it  was  rich  ground,  loam.  When  the  jury  reached  this 
point  a  laborer  was  filling  the  last  of  the  holes.  Upon  being 
asked  why  he  had  done  so  he  offered  to  dig  some  more.  He 
then  proceeded  to  dig  at  that  point  and  made  a  hole  about 
tifteen  or  eighteen  inches  deep.     While    the    digging    was 
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going  on  several  of  the  jurymen  stood  about  watching  the 
result  of  the  work  and  noticing  the  soil  as  it  was  exposed, 
and  finally  one  of  the  jur3rmen  said  that  that  was  suffi- 
cient, and  the  digging  ceased.  We  do  not  perceive  how 
this,  if  it  be  treated  as  an  irregularity,  could  have  been 
prejudicial  to  the  defendants.  There  had  been  no  denial  of 
the  testimony  of  their  witnesses  that  there  was  no  indication 
of  sand  in  the  soil  which  had  been  dug  from  the  holes,  and 
except  upon  the  theory  that  defendants'  witnesses  were  false 
or  mistaken  in  their  testimony  defendants  could  not  be  preju- 
diced by  the  digging  of  a  hole  at  this  particular  spot.  Defend- 
ants next  complain  because  J.  R.  Cuttle,  while  on  the 
ground  with  the  jury,  ''stated,  or  endeavored  to  state,  what 
his  testimony  had  been  on  the  trial  as  to  where  the  water 
was  accustomed  to  run."  J.  R.  Cuttle  was  the  superintendent 
of  the  defendants,  and  had  been  called  as  a  witness  by  them, 
and  had  given  evidence  in  their  favor.  However  improper 
the  effort  of  Cuttle  may  have  been,  it  is  impossible  to  see 
how  appellant  could  have  been  prejudiced  by  it.  It  is 
not  pretended  that  in  his  attempt  to  state  what  his  evidence 
had  been  he  changed  his  view  in  any  way  adverse  to  defend- 
ants' contention.  Moreover,  it  does  not  appear  that  the  wit- 
ness succeeded  in  his  attempt.  So  far  as  defendants'  rights 
are  concerned,  the  irr^:nlarity  was  one  which  did  not  impair 
them,  and  one  therefore  of  which  they  have  no  just  cause  of 
complaint. 

A  more  serious  objection  is  that  presented  by  the  following 
facts :  Francis  Cuttle,  who  also  accompanied  the  jury,  stated 
in  reply  to  the  question  of  one  of  the  jurymen,  "Where  did 
the  water  run  across  here  before  the  land  was  improved  f" 
— ^"It  did  not  run  here  at  alL"  The  court,  in  sending  the 
Cuttles  with  the  sheriff  in  charge  of  the  jury,  instructed  them 
that  they  were  to  express  no  opinion  in  regard  to  the  matter 
or  to  give  any  evidence,  "except  to  answer  questions  which 
they  may  ask  with  regard  to  the  points  involved,  and  the 
sheriff  will  go  with  the  jury  to  see  to  it  that  no  one  is  allowed 
to  talk  to  them  in  regard  to  the  case  except  these  two  gentle- 
men." Francis  Cuttle  had  already  testified  to  the  same 
matter  in  court,  and  it  might  be  said  that  this  question  and 
answer  were  fairly  within  the  instructions  given  by  the 
court,  and  amounted  to  no  more  than  pointing  out  upon 
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the  ground  the  facts  to  which  he  had  testified  in  court.  Be 
this  as  it  may,  however,  appellants  cannot  be  heard  to  com- 
plain. They  knew  of  the  irregularity  at  the  time,  and  had 
ample  opportunity  to  call  the  court's  attention  to  it  before  a 
verdict  was  rendered.  They  chose,  however,  to  remain  silent 
and  tnist  to  the  chance  of  a  verdict,  and  that  verdict  having 
been  unfavorable  to  them,  they  will  not  at  this  late  day  be 
allowed  to  urge  the  irregularity.  In  Monagkan  v.  Rolling 
Mill  Co,,  81  Cal.  190,  it  is  said:  *'This  circumstance  was 
known  to  appellant  at  the  time  of  its  occurrence,  and  no 
objection  was  made;  and  he  could  not  thus  remain  quiet  and 
take  the  chance  of  a  favorable  verdict,  and  keep  this  point 
in  reserve.''  (See,  also,  17  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  p.  1206;  1  Hayne  on  New  Trial  and  Appeal,  sec.  27; 
Ipswich  V.  Fernandez,  84  Cal.  639.) 

We  perceive  no  error  of  the  court  in  the  admission  or  re- 
jection of  evidence  that  calls  for  special  notice,  nor  can  it 
be  said  that  the  court  was  in  error  in  refusing  a  new  trial 
upon  the  ground  of  newly  discovered  evidence.  There  is  not 
a  sufficient  showing  of  diligence,  and  the  evidence  itself  is,  in 
its  nature,  cumulative  and  designed  to  contradict  the  plain- 
tiff's witnesses.  The  rule  is  that  newly  discovered  evidence 
which  is  merely  cumulative  or  designed  to  contradict  wit- 
nesses is  not  of  a  character  to  warrant  granting  a  new  trial. 
[People  V.  Anthony,  56  Cal.  397;  Chalmers  v.  Sheehy,  132 
(3al.  459.1) 

In  a  supplemental  brief  appellants  make  an.  additional 
point  that  the  court  erred  in  refusing  to  give  an  instruction 
to  the  effect  that,  in  considering  the  question  of  damage,  the 
jury  should  determine  whether  any  part  of  the  damage  was 
caused  by  waters  flowing  on  to  plaintiff's  land  from  other 
sources  over  which  defendants  had  no  control,  and  that,  if 
they  so  found,  defendants  were  liable,  if  liable  at  all,  only  for 
that  portion  of  the  damage  caused  by  the  water  wrongfully  di- 
verted by  them.  This  instruction  was  addressed  to  a  conten- 
tion that  the  waters  of  the  Riverside  Water  Company's  ditch 
intermingled  with  the  waters  from  defendants'  land,  and  that 
the  damage  was  caused,  at  least  in  part,  by  waters  from  this 
ditch.  But  there  was  no  issue  presented  by  the  answer  of 
the  defendants  that  any  part  of  the  damage  was  caused  by 
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waters  flowing  on  to  plaintiff's  land  from  other  sources  over 
which  they  had  no  control,  and  it  is  made  to  appear  very 
clearly  that  the  ditch  was  capable  of  carrying  the  natural 
storm-waters,  if  it  had  not  been  obstructed  and  damaged  by 
the  sand. and  gravel  washed  into  it  by  defendants'  acts.  It 
cannot  reasonably  be  contended  under  this  state  of  the  case, 
therefore,  that  the  owners  of  the  Riverside  Water  Company's 
canal,  to  which  reference  in  the  instruction  is  made,  were 
joint  tort-feasors  with  defendants. 

For  the  foregoing  reasons  the  judgment  and  order  ap- 
pealed from  are  affirmed. 

Lorisan,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sac.  No.  1283.     In  Bank,— February  23,  1905.] 

T.  E.  MCCARTHY,  AppeUant,    v.    S.    B.    WILSON,    Re- 
spondent. 

Elbction  Contest — Appeal  after  Sixty  Days — Review  of  Erroes  in 
Admission  and  Rejection  op  Ballots. — Although  the  rule  that  the 
sufficiency  of  the  evidence  to  sustain  the  decision  of  the  court 
cannot  be  reviewed  upon  an  apper.1  taken  *^ore  than  sixty  days 
after  the  rendition  of  the  judgment  is  applicable  to  election  con- 
tests, yet  errors  in  the  admission  and  rejection  of  ballots  excepted  to 
at  the  trial  are  not  within  that  rule,  and  may  be  reviewed  upon  an 
appeal  from  the  judgment  taken  after  the  laps    of  that  period. 

lj>. — Ballots  Improperly  Admitted — Distinguishing  Marks. — Ballots 
stamped  after  the  words  "Mo  nomination,"  or  stamped  after  a  writ- 
ten name,  or  stamped  with  two  crosses  after  the  same  name,  or 
containing  pencil-marks  in  an  improper  place,  bear  distinguishing 
marks,  and  were  improperly  admitted  in  evidence. 

iDd — ^Ballots  Improperly  Excluded — Marks  not  Distinguishing. — 
Ballots  containing  marks  not  sufficiently  distinguishing  to  invalidate 
them  were  improperly  excluded  from  evidence. 

U), — OmcERS  op  Election  —  Ineligibility  —  Officers  De  Facto  — 
Voters  not  Disfranchised. — The  ineligibility  of  officers  of  elec 
tion,  who  were  in  fact     appointed  ana  served  as    officers  de  facto. 
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cannot,  in  the  absence  of  a  showing  of  fraud,  disfranchise  the 
voters  of  the  precinct. 

Id.— Neoleot  or  Election  Offioebs  withoxjt  Injuet-— The  neglect 
of  the  election  officers  to  compl7  with  the  law  bj  failing  to  write 
their  names  across  the  seal  of  the  envelope  containing  the  ballots 
cannot  operate  to  disfranchise  the  voters  of  the  precincts  at  which 
sach  neglect  occurred,  where  the  ballots  were  properly  preserved 
and  it  is  manifest  that  no  injury  resulted  from  such  neglect. 

Id. — ^Findings  —  Imhatsbial  Oxissioms  —  Eligibiutt  —  Plbadino.  — 
Where  the  findings  of  the  court  were  against  the  appellant,  the 
omissions  to  find  as  to  his  eligibility,  or  as  to  the  eUgibUity  of 
respondent,  not  stated  as  a  ground  of  contest,  or  as  to  facts  admit- 
ted by  the  answer,  were  immaterial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Bl 
Dorado  County.    J.  B.  Prewett,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  A.  Swisler,  Abe  Darlin^n,  and  Clarke  Howard, 
for  Appellant. 

William  P.  Bray,  and  W.  C.  Burgess,  for  Respondent 

ANGELLOTTI,  J.— This  is  an  appeal  from  a  judgment 
given  in  an  election  contest.  The  office  in  question  is  that 
of  superintendent  of  schools  of  El  Dorado  County,  and  the 
appellant  and  respondent  were  the  candidates  for  said  office 
at  the  general  election  held  on  November  4,  1902.  Upon  the 
canvass  by  the  board  of  supervisors  respondent  was  declared 
elected,  and  this  contest  was  thereupon  instituted  by  appel- 
lant. The  ground  of  the  contest  was  malconduct  on  the  part 
of  the  election  officers  in  the  matter  of  counting  the  votes, 
appellant  claiming  that  he  had  received  the  highest  number 
of  legal  votes,  and  that  such  fact  would  be  ascertained  by  a 
recount.  At  the  trial  all  of  the  ballots  cast  at  the  election 
were  recanvassed  by  the  court,  with  the  result  that  the  court 
found  that  appellant  had  received  1,050  votes  and  respondent 
1,115  votes.  Judgment  was  thereupon,  on  March  20,  1903, 
entered,  confirming  the  election  of  respondent. 

1.  The  appeal  herein  was  not  taken  until  September  18, 
1903,  and  it  is  urged  by  respondent  that  as  the  appeal  was 
not  taken  within  sixty  days  after  the  rendition  of  judgment 
the  rulings  of  the  trial  court  upon  the  various  ballots  to 
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which  objections  were  made  during  the  progress  of  the  re- 
count cannot  be  reviewed. 

Admittedly,  subdivision  1  of  section  939  of  the  Code  of 
Civil  Procedure,  providing  that  an  exception  to  the  decision 
on  the  ground  that  it  is  not  supported  by  the  evidence,  can- 
not be  reviewed  on  an  appeal  from  the  judgment  unless  the 
appeal  is  taken  within  sixty  days  after  the  rendition  of  the 
judgment,  is  applicable  to  election  contests.  (Code  Civ.  Proc, 
sec.  1126;  Packard  v.  Craig,  114  Cal.  95,  98.)  The  theory 
of  the  respondent  is,  that  inasmuch  as  the  trial  court  counted 
the  ballots^  and  found  that  appellant  received  a  certain  num- 
ber of  votes  and  respondent  a  larger  number,  any  review  of 
the  rulings  of  the  court  upon  individual  ballots  in  the  making 
of  the  count  would  be  a  review  of  the  findings  of  the  court, 
for  the  purpose  of  determining  whether  the  same  were  sus- 
tained by  the  evidence.  It  is  said  by  respondent  that  the  fact 
which  appellant  endeavors  to  show  is,  that  a  count  of  the 
ballots  received  by  the  court  in  evidence  shows  a  majority 
for  appellant,  which,  as  held  in  Packard  v.  Craig,  114  Cal. 
95,  98,  cannot  be  done  where  the  appeal  is  taken  more  than 
sixty  days  after  rendition  of  judgment. 

There  is  nothing  in  this  contention.  What  appellant  com- 
plains of  is  not  that  the  trial  court  reached  a  conclusion 
that  is  not  sustained  by  the  evidence  actually  admitted  and 
taken  into  consideration,  but  that  it  expressly  refused  to  ad- 
mit and  take  into  consideration  certain  proper  evidence,  con- 
sisting of  ballots  legally  voted  for  him,  and  erroneously 
excluded,  and  took  into  consideration  certain  other  evidence, 
consisting  of  ballots  purporting  to  be  for  respondent,  which, 
by  reason  of  their  illegality,  should  not  have  been  admitted. 

This  presents  questions  as  to  whether  the  court  erred  in  the 
admission  and  rejection  of  evidence,  questions  of  law  which 
are  not  foreclosed  by  the  failure  to  appeal  within  sixty  days. 
It  is  well  settled  that  this  court  will  not  review  the  ruling  of 
the  trial  court  upon  any  particular  ballot,  in  the  absence  of 
exception  reserved  thereto  by  the  party  complaining  (Lay 
V.  Parsons,  104  Cal.  661),  and  that  no  objection  to  a  ballot 
will  be  considered  by  this  court  unless  it  has  been  specifically 
made  in  the  trial  court.  {People  v.  Campbell,  138  Cal.  11, 
22;  Langley  v.  Head,  142  Cal.  368,  371.)  Each  particular 
ballot  is  regarded  as  a  piece  of  evidence,  and  the  ruling  cf 
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the  court  on  an  objection  thereto,  when  excepted  to  by  the 
injured  party,  is  reviewable  by  the  appellant  court  on  an 
appeal  from  the  judgment,  to  the  same  extent  as  any  other 
ruling  in  the  matter  of  the  admission  or  rejection  of  offered 
evidence.  Such  rulings  can  be  reviewed  in  no  other  way. 
If  they  are  erroneous  and  sufficient  in  number  to  materially 
affect  the  judgment,  the  judgment  must  be  reversed. 

There  is  nothing  in  Packard  v.  Craig,  114  Cal.  95,  98,  incon- 
sistent with  these  views.  The  record  of  that  case  shows 
that  it  was  not  sought  therein  to  review  the  ruling  of  the 
trial  court  upon  any  particular  ballot,  and  this  court  expressly 
said  that  questions  as  to  whether  or  not  the  court  erred  in 
admitting  certain  evidence  were  properly  before  them  on 
that  appeal. 

2.  There  were  ninty-six  ballots,  commonly  known  as  *'No 
nomination"  ballots, — ^i.  e.  ballots  containing  the  printed  words 
''No  nomination"  in  the  absence  of  a  nominee  for  a  particular 
office,  upon  which  the  voter  had  stamped  a  cross  after  the 
words  **No  nomination."  Eighty-seven  of  these  contained 
a  vote  for  respondent,  and  nine  contained  a  vote  for  appel- 
lant. The  trial  court  originally  sustained  objections  to  all 
of  these  ballots,  but  subsequently  reconsidered  its  rulings, 
overruled  the  objections  thereto,  and  admitted  them  in  evi- 
dence.   The  appellant  duly  excepted  to  this  ruling. 

That  these  ballots  were  void  and  should  have  been  rejected 
cannot  now  be  doubted,  in  view  of  the  many  decisions  of  this 
court  upon  the  subject  of  "No  nomination"  ballots.  (See 
Maddux  v.  Wdlthdll,  141  Cal.  412,  414,  and  cases  there  cited; 
Kincaid  v.  Reid,  142  Cal.  88;  Merkley  v.  Trainor,  142  Cal. 
265;  McMenomy  v.  Buck,  142  Cal.  77;  Treanor  v.  WUliams, 
145  Cal.  315.)  The  trial  court  therefore  erred  in  overruling 
the  objections  to  these  ballots.  As  eighty-seven  of  these  were 
counted  for  respondent  and  only  nine  for  appellant,  the  net 
loss  to  appellant  by  reason  of  these  erroneous  rulings  was 
seventy-eight. 

The  trial  court  also  overruled  the  objections  of  appellant  to 
seven  ballots  containing  a  vote  for  respondent,  on  each  of 
which  the  voter  had  written  a  name  in  the  blank  column  on 
the  ballot,  and  had  stamped  a  cross  after  such  written  name. 
The  objections  to  these  ballots  should  have  been  sustained, 
and  the  ballots  rejected.     Salcido  v.  Roberts,  136  Cal.  670^ 
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672.)  The  loss  to  appellant  by  reason  of  these  erroneous 
rulings  was  seven,  which  makes  his  total  loss  eighty-five,  or 
nineteen  more  than  is  necessary  to  overcome  the  majority  of 
sixty-five  fonnd  by  the  court  for  the  respondent. 

The  prejudicial  effect  of  these  errors  is  therefore  apparent, 
unless  it  appears  that  there  were  other  errors  against  re- 
spondent, sufficient  in  number  to  overcome  the  apparent  ma- 
jority of  appellant.  For  the  purpose  of  ascertaining  the 
condition  in  this  regard,  we  have  examined  all  the  other 
rulings  of  the  coulrt  in  the  matter  of  the  ballots,  so  far  as 
such  rulings  were  made  the  subject-matter  of  exceptions. 
Such  examination  discloses  that  there  were  eight  errors  against 
respondent  and  eight  against  appellant.  Ballots  658,  868, 
960,  1100,  1805,  2142,  and  2153,  all  respondent's  ballots, 
should  have  been  counted  for  him.  In  no  case  was  the  mark 
thereon,  serving  as  the  basis  of  an  objection  that  the  ballot 
bore  a  distinguishing  mark,  of  such  a  character  that  it  should 
have  been  held  to  invalidate  the  ballot.  Ballot  360,  counted 
for  appellant,  should  have  been  excluded,  the  voter  having 
placed  two  distinct  crosses  thereon  after  the  name  of  one 
candidate. 

On  the  other  hand,  ballots  70,  217,  551,  564,  and  1192,  all 
for  appellant,  should  have  been  counted  for  him,  the  al- 
leged distinguishing  mark  in  no  case  being  such  as  to 
invalidate  the  ballot.  Ballots  221,  950,  and  959,  counted 
for  respondent,  should  have  been  excluded,  two  of  these 
because  of  two  or  more  distinct  crosses  after  the  name  of  a 
single  candidate,  and  the  other  because  of  pencil-writing  in 
an  improper  place  upon  the  face  of  the  ballot.  These  are  the 
only  other  errors  found,  and  they  simply  balance  each  other. 

Objections  were  made  by  respondent  to  the  counting  of  the 
ballots  from  four  precincts  of  the  county,  upon  the  ground 
that  in  each  of  said  precincts  one  or  more  of  the  members 
of  the  election  board  was  ineligible  to  act  thereon  for  the 
reason  that  he  had  been  a  county  or  township  officer  within 
ninety  days  next  preceding  the  election.  The  basis  of  this 
objection  is  section  1142  of  the  Political  Code,  which,  provid- 
ing for  the  appointment  of  boards  of  election  by  the  board 
of  supervisors  or  other  board  having  control  of  elections, 
declares  that  ''No  person  shall  be  eligible  to  act  as  an  officer 
of  election  at  any  precinct  who  has  been  employed  in  any 
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official  capacity  in  the  county,  or  city  and  county,  in  the 
state,  within  ninety  days  next  preceding  any  election."  The 
objections  were  properly  overruled.  Conceding  that  the  evi- 
dence showed  that  certain  members  of  these  boards  came 
within  the  inhibition  of  section  1142  of  the  Political  Code, 
and  were  therefore  ineligible,  they  nevertheless  did  act,  and 
were  at  least  de  facto  officers  of  election,  and  as  such  their 
acts  were  valid  in  the  absence  of  fraud,  even  though  they  did 
not  possess  all  the  qualifications  requisite  for  the  office.  Cer- 
tainly no  principle  of  law  would  warrant  the  disfranchisement 
of  the  voters  of  a  precinct  on  any  such  ground  as  the  one 
relied  on  as  the  basis  of  this  objection.  (See  Whipley  v.  Afc- 
Kune,  12  Cal.  352;  People  v.  Preweii,  124  Cal.  13.) 

Objections  were  made  by  respondent  to  the  ballots  from  two 
precincts,  upon  the  ground  that  the  election  officers  had  not 
written  their  names  across  the  seal  of  the  envelope,  as  re- 
quired by  section  1259  of  the  Political  Code,  and  that  there 
was  nothing  to  show  by  whom  the  envelopes  had  been  sealed, 
or  whether  they  had  been  opened  after  being  sealed.  The 
record  does  not  show  that  the  names  of  the  members  of  the 
board  had  not,  as  a  matter  of  fact,  been  written  across  the 
seal,  but  assuming  such  to  have  been  the  condition,  the  bal- 
lots should  not  have  been  excluded.  There  was  no  pretense 
that  these  were  not  the  original  ballots  from  these  precincts, 
delivered  by  the  election  boards  thereof  to  the  county  clerk, 
and  retained  safely  in  his  possession  continuously  thereafter, 
or  that  the  packages  were  not  in  precisely  the  same  condition 
when  produced  in  court  as  when  received  by  the  county  clerk. 

Of  course  the  members  of  the  election  boards  should  have 
complied  with  the  law  and  written  their  names  across  the 
seal  of  the  envelope  containing  the  ballots,  but  their  failure 
to  so  do  cannot  warrant  the  disfranchisement  of  all  the 
voters  of  those  precincts,  where  it  is  manifest  that  no  injury 
resulted  therefrom.    The  objections  were  properly  overruled. 

This  disposes  of  all  the  points  made  by  respondent,  and 
^ihows  that  the  errors  in  regard  to  the  **No  nomination"  ballots 
and  the  seven  ballots  whereon  a  cross  was  stamped  after 
a  written  name  substantially  prejudiced  appellant's  cause,  and 
necessitate  a  reversal. 

Appellant  makes  certain  other  points  for  a  reversal  of  the 
judgment,  none  of  which  is  tenable.    The  findings  fully  cov- 
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ered  all  issues  material  to  the  conclusion  reached.  It  being 
found  that  appellant  did  not  receive  a  majority  of  the  votes, 
the  failure  to  find -that  he  was  eligible  to  the  office  is  not  ma- 
terial. It  was,  of  course,  not  necessary  to  find  upon  such  alle- 
gations in  the  statement  as  were  admitted  by  the  answer,  either 
by  specific  statement  or  failure  to  deny.  The  failure  to  find 
upon  the  matters  stated  as  a  ''further  and  separate  defense" 
by  respondent,  is  a  matter  concerning  which  appellant  has 
no  ground  of  complaint,  for  it  could  not  prejudice  hinL  It 
was  not  necessary  that  the  court  should  find  as  to  the  respond- 
ent's eligibility,  for  there  was  no  question,  under  the  plead- 
ings as  to  his  eligibility.  The  Code  of  Civil  Procedure 
specifies  various  grounds  of  contest,  one  of  which  is  that  the 
person  whose  right  to  the  office  is  contested  was  not,  at  the  time 
of  the  election,  eligible  to  such  office.  (Sec.  1111,  subd.  2.) 
Where  this  ground  is  relied  on,  it  should  be  alleged  in  the 
statement.    (Code  Civ.  Proc,  sec.  1115.) 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Van  Dyke,  J.,  McFarland,  J.,  Shaw,  J.,  Lorigan,  J^  and 
Henshaw,  J.,  concurred 

Rehearing  and  petition  for  modification  denied. 


[8.  P.  No.  3422.    Department  One.— Pebmary  25,  1905.] 

DANIEL  CASTAGNETTO,  Respondent,  v.  COPPERTOWN 
MINING  AND  SMELTING  COMPANY  et  al.,  Defend- 
ants; LORENZO  COSTA,  Appellant. 

MlCHANICS  '  LnBNS-^NOTICB — SUBSTANTIAL  COMFLIAHCS  WITH  StATDTB — 

Liberal  Construction. — While  the  courts  always  require  a  sub- 
stantial compliance  with  the  statute  in  regard  to  the  statement 
in  the  notice  of  lien  and  the  proceeding  thereunder,  yet  they  will 
not  give  the  statute  such  a  narrow  or  technical  construction  as  to 
fritter  away,  impede,  and  destroy  the  right  of  the  lien  claimant. 
The  statutis  is  remedial,  and  is  to  be  liberally  construed;  and  the 
notices  which  under  its  provisions  are  required  to  be  given  have 
regard  to  substance  rather  than  form. 
iti«— liiBNS  OF  Laborers  upon  Mining  Claim — SurriciENCT  or  Notick. 
— A  notice  of  lien  for  labor  done  upon  a  mining  claim  is  sufficient 


330  Castagnetto  v.  Coppbbtown  Mining  etc.  Co.    [146  Cal 

if  it   substantially  states  th?   facts  required  by   the  statute;    and 
mere  technical  objections  as  to  its  form  will  not  be  regarded. 

Id. — ^Names  of  Owneb  and  Employed — Relation  between  Them. — 
Where  the  notice  correctly  states  the  name  of  the  owner  of  the 
mining  claim,  and  states  that  the  labor  was  done  at  the  request 
of  a  person  described  as  superintendent  of  a  mining  company  in 
possession  of  and  operating  the  mine,  it  substantially  states  the 
claimant  was  employed  by  such  person.  It  neod  not  state  the  rela- 
tion between  the  owner  or  employer,  nor  show  the  title  of  such 
mining  company.  Whether,  the  facts  being  substantially  stated, 
the  employer  had  authority  to  bind  the  owner  is  matter  for  allega- 
tion and  proof  at  the  trial. 

Id. — ^Tebms  of  Oontbact — Sufficiency  of  bTATEBt  "?it. — ^The  statement 
in  the  notices  of  a  laborer's  lien  that  the  labor  was  performed  by 
the  day,  at  an  agreed  price  per  day,  between  specified  dates,  and 
that  the  amount  thereof  ia  justly  due  and  owing,  sufficiently  shows 
the  terms,  time,  place,  and  conditions  of  the  contract  of  the  laborer, 
and  substantially  complies  with  the  statute* 

Id. — Statement  of  Place  of  Labor — Technical  Objection. — ^Where 
the  lien  is  claimed  upon  a ' '  mining  claim, ' '  an^^  the  court  finds  that 
it  was  done  ''in  and  upon  the  said  mines,"  an  objection  that  it 
states  that  the  labor  was  performed  ''on  that  certain  copper  mine," 
and  does  not  state  that  it  was  performed  "in  a  mining  claim,"  is 
extremely  technical  and  will  not  be  regarded.  If  the  labor  was  not 
performed  in  the  mining  claim  it  could  have  been  easily  proven 
at  the  trial. 

Id. — ^Allowance  of  Attorney's  FEifr— Discretion — Evidencb  not  in 
Becord. — The  trial  court  has  discretion,  in  view  of  all  the  facta 
before  it,  as  to  the  amount  to  be  allowed  for  attorney's  fee;  and 
though  the  amount  of  seventy-five  dollars  for  each  of  twelve  sepa- 
rate liens  seems  on  its  face  to  be  large,  the  discretion  of  the  court 
will  not  be  interfered  with  where  the  reeor(^  upon  appeal  from  the 
judgment  does  not  disclose  the  evidence  L\  regard  to  the  amount  of 
the  services  rendered,  upon  whicli  the  oourt  acted. 

Id.---Decreb  of  Foreolosxtre — ^Barring  of  Right  of  Redemption. — 
The  decree  of  foreclosure  of  liens  cann-^  properly  bar  the  right 
of  redemption  from  the  date  of  the  sheriff's  ssle,  but  only  from  and 
after  the  delivery  of  the  sheriff's  deed  after  the  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mari- 
posa County.    John  M.  Corcoran,  Judge. 

The  facts  are  stated  in  the  opinion. 

Congdon  &  Congdon,  E.  B.  Young,  and  Aylett  B.  Cotton, 
for  Appellant. 
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J.  J.  Trabucco,  R.  B.  Stolder,  and  J.  S.  Larew,  for  Re- 
spondent. 

COOPER,  C. — This  action  was  brought  by  plaintiflP  in  his 
own  right,  and  as  assignee  of  several  other  parties  to  foreclose 
liens  for  labor  performed  in  a  mining  claim  on  the  premises 
of  appellant  described  in  the  complaint.  He  recovered  judg- 
ment for  the  amount  of  the  claims,  interest,  and  attorney's 
fee.  A  decree  was  accordingly  entered,  directing  a  sale  of 
appellant's  property  to  satisfy  the  judgment.  From  the 
judgment  this  appeal  is  taken  by  Costa,  the  owner  of  the 
premises.  The  appeal  being  from  the  judgment  without  any 
bill  of  exceptions,  we  must  presume  that  the  findings  are 
supported  by  the  evidence.  No  question  is  made  as  to  the 
judgment  not  being  the  legal  conclusion  from  the  facts  found. 

The  main  point  relied  upon  is,  that  the  demurrer  to  the 
complaint  should  have  been  sustained,  and  this  goes  to  the 
sufficiency  of  the  notices  of  liens,  as  they  are  each  annexed 
as  an  exhibit  to  the  complaint  and  made  a  part  thereof.  The 
notices  are  all  practically  in  the  same  form  and  subject  to  the 
same  criticism,  and  the  discussion  of  the  first  one — that  of 
plaintiff's  individual  claim — ^will  be  sufficient.  It  is,  so  far 
as  material  here,  as  follows : — 

''Know  all  men  by  these  presents: 

"That  I,  Daniel  Castagnetto,  a  resident  of  Hunter's  Valley, 
in  the  county  of  Mariposa,  state  of  California,  have  done 
work  and  performed  labor  by  the  day  at  agreed  price  of  two 
75-100  dollars  per  day  on  that  certain  copper  mine  situated  in 
Hunter's  Valley  Mining  District,  in  the  county  of  Mariposa, 
latate  of  California,  known  as  and  called  the  Tandem  Copper 
Mine  and  Mill  Site,  .  .  .  that  such  work  was  done  by  me  be- 
tween the  first  day  of  August,  A.  D.  1901,  and  the  twentieth 
day  of  September,  A.  D.  1901,  at  the  instance  and  request  of 
A.  V.  Oliver,  who  was  the  superintendent  of  the  Coppertown 
Mining  and  Smelting  Co.  (a  corx)oration),  which  was  then  and 
there  in  the  possession  of  and  was  operating  said  mine ;  that 
the  name  of  the  reputed  owner  of  said  mine  and  mill-site  is 
Lorenzo  Costa;  that  thirty  days  have  not  elapsed  since  the 
last  work  and  labor  was  done  and  performed  by  me  on  said 
mine;  that  after  deducting  all  just  credits  and  offsets  to  my 
said  demand  there  is  now  justly  due  and  owing  to  me  ihereon 
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the  full  sum  of  one  hundred  and  forty  25-100  dollars,  for 
which  sum  I  intend  to  claim  and  hold  and  do  hereby  claim 
and  hold  a  miner's  lien  upon  said  mining  claim,  together 
with  its  improvements  and  appurtenances,  under  and  by 
virtue  of  the  statute  in  such  case  made  and  provided.** 

It  was  signed  and  properly  verified. 

The  first  objection  made  to  it  is,  that  it  fails  to  state  what 
the  title  of  the  Coppertown  company  was  or  what  relation 
existed  between  the  company  and  the  appellant.  The  statute 
only  requires  in  this  regard  that  a  notice  of  a  laborer's  lien 
shall  state  the  name  of  the  owner  or  reputed  owner,  if  known, 
and  also  the  name  of  the  person  by  whom  he  was  employed. 
(Code  Civ.  Proc,  sec  1187.)  This  notice  states  the  name  of 
the  reputed  owner,  who  is  lound  to  be  the  owner  in  fact;  it 
states  that  the  labor  was  performed  at  the  request  of  Oliver, 
which  is  substantially  a  statement  that  the  claimant  was 
employed  by  Oliver.  The  statute  does  not  require  the  lien 
claimant  to  state  in  his  notice  the  relation  that  exists  between 
the  person  occupying  or  in  possession  of  the  property  and  the 
owner.  It  would  often  be  a  matter  beyond  the  knowledge  of 
the  claimant,  and  difficult,  if  not  impossible,  to  ascertain. 
These  notices  of  lien  are  often  made  out  on  a  blank  form  by  the 
claimant  or  some  friend  or  person  not  versed  in  the  law,  and 
are  surrounded  with  sufficient  difficulties  and  obstacles  by 
requiring  that  the  statute  be  substantially  complied  with, 
without  imposing  terms  and  conditions  not  required  by  the 
statute.  A  substantial  statement  of  the  facts  required  by  the 
statute  is  sufficient  Whether,  the  facts  being  truly  stated 
as  required  by  the  statute,  the  person  in  possession  of  the 
property  or  the  person  by  whom  the  laborer  was  employed 
had  authority  to  bind  the  owner,  as  agent,  is  a  matter  for 
allegation  and  proof  at  the  trial.  {Davies-Henderson  Lunt- 
bar  Co.  v.  Oottschdlk,  81  Cal.  641;  Reed  v.  Norton,  90 
Cal.  590.) 

It  is  next  urged  that  the  notice  does  not  give  the  statement 
of  the  ** terms,  time  given,  and  conditions  of  its  contract." 
It  states  that  the  labor  was  performed  by  the  day  at  the 
agreed  price  of  $2.75  per  day,  between  the  first  day  of  August 
and  the  twentieth  day  of  September,  1901,  and  that  the  amount 
is  justly  due  and  owing.  This  is  a  statement  sufficient  as  to 
the  claim  of  a  laborer.  He  was  to  be  paid  by  the  day  an  agreed 
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priee,  to  labor  in  a  certain  mine,  described  in  the  notice. 
There  are  no  conditions  or  terms  mentioned  that  are  left 
uncertain  or  in  doubt.  Every  one  knows  what  such  a  contract 
of  employment  means.  It  was  a  substantial  compliance  with 
the  statute.  {Tredinnick  v.  Red  Cloud  etc.  Mining  Co,,  72 
Cal.  78;  Blackman  v.  Marsicano,  61  Cal.  638.) 

Objection  is  made  that  the  notice  does  not  show  or  state  that 
the  labor  was  performed  **in  a  mining  claim/*  but  **on  that 
certain  copper  mine."  Again,  we  think  the  objection  ex- 
tremely technical.  It  appears  that  the  plaintiff  claims  a 
''miner's  lien  upon  said  mining  claim."  If  the  labor  was 
not  performed  in  the  mining  claim,  it  could  have  been  easily 
proven  at  the  trial.  The  court  found  that  the  labor  was  per- 
formed in  and  upon  the  said  mines. 

It  was  said  by  Judge  Field  in  Smelting  Co.  v.  Kemp,  104 
n.  S.  649,  that  in  one  sense  the  terms  ''his  mining  claim" 
and  "location"  are  "identical  and  the  two  designations  may 
be  indiscriminately  used  to  denote  the  same  thing." 

The  court  held  in  Malone  v.  Big  Flat  Oravel  Mining  Co,, 
76  Cal.  585,  that  work  in  a  blacksmith-shop  in  making  pipe 
and  sharpening  picks  and  drills  used  in  mining  was  "work 
upon  the  mine"  for  which  the  laborer  had  a  lien. 

In  Hamilton  v.  Delhi  Mining  Co,,  118  Cal.  150,  the  notices 
of  liens  of  the  laborers  described  the  work  as  performed 
"on  the  plant  and  consolidated  mines  of  defendant,"  and 
the  liens  were  held  good,  although  the  point  here  was  not  dis- 
cussed. 

In  Belm  v.  Chapman,  66  Cal.  291,  this  court,  in  speaking  of 
a  lien  on  a  mining  claim,  said:  "The  intention  of  the  law- 
makers seems  to  have  been  to  give  a  lien  upon  the  whole  claim 
for  labor  performed  on,  and  for  material  furnished  for  and 
used  in  any  structure  or  on,  or  in,  the  cdteration  or  repair 
of  any  structure,  or  on,  or  in,  the  mining  claim."  Wh)l« 
the  courts  always  require  a  substantial  compliance  with  th^ 
statute  in  regard  to  the  statement  in  the  notice  of  lien  and 
the  proceedings  thereunder,  yet  they  will  not  give  the  statute 
such  a  narrow  or  technical  construction  as  to  fritter  away, 
impede,  and  destroy  the  right  of  the  lien  claimant.  {Ascha 
V.  Fitch,  (Cal.)  46  Pac.  298;  Hagman  v.  Williams,  88  Cal. 
151;  Rus8  Lumber  Co,  v.  Oarrettson,  87  Cal.  595;  McOinty 
V.  Morgan,  122  Cal.  105.) 
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In  the  latter  case  it  is  said:  **The  statute  is  a  remedial 
statute,  and,  for  the  purpose  of  carrying  it  into  effect,  the 
object  for  which  it  was  enacted  is  to  receive  a  liberal  con- 
struction, and  the  notices  which  under  its  provisions  are  | 
required  to  be  given  have  regard  to  substance  rather  than  to  j 
form."                                                 •                                                           I 

The  above  statement  was  repeated  and  quoted  with  approval 
in  Macomber  v.  Bigelow,  126  Cal.  16.  | 

Finally  it  is  suggested  that  the  court  erred  in  allowing 
seventy-five  dollars  for  attorney's  fee  in  each  of  the  twelve  j 

separate  liens,  making  nine  hundred  dollars  in  all.  The  fee 
certainly  seems  on  its  face  to  be  large,  but  we  cannot  upon  the 
record  before  us  say  that  it  is  more  than  the  court  in  its  dis- 
cretion should  have  allowed.  (See  Pacific  Mut.  Life  Ins.  Co. 
V.  Fisher,  106  Cal.  234.)  It  is  admitted  that  the  judgment  and 
decree  should  not  have  barred  the  appellant  from  all  right 
at  any  time  to  redeem  the  said  premises  after  sale. 

The  decree  should  be  modified  by  inserting  therein  after 
the  sentence  *'and  forever  barred  and  foreclosed  of  all  right 
and  equity  of  redemption  of,  in,  or  to  said  premises"  the 
following:  '*From  and  after  the  delivery  of  the  sheriff's  deed, 
after  sale  as  hereinafter  provided." 

As  so  modified,  the  judgment  should  be  affirmed,  the  re- 
spondent to  recover  his  costs  on  this  appeal. 

Harrison  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment as  modified  is  affirmed,  the  respondent  to  recover  his 
costs  on  this  appeal.  Angellotti,  J.,  Van  Dyke,  J. 

SHAW,  J.,  concurring. — I  concur.  The  court  below,  know- 
ing the  time  occupied  in  the  trial,  the  difficulties  presented, 
and  the  labor,  knowledge,  and  skill  required  in  the  conduct 
of  the  case  throughout,  together  with  the  facts  appearing 
from  the  papers  on  file,  could  therefrom  make  a  just  estimate 
of  the  value  of  the  services  of  the  plaintiff's  attorney.  But 
this  court,  seeing  only  the  judgment-roll,  cannot  from  that 
alone  intelligently  review  the  decision  of  the  lower  court  on 
the  subject.  If  it  affirmatively  appeared  that  nothing  was 
done  in  the  lower  court  except  what  is  shown  by  the  judg- 
ment-roll, I  should  not  doubt  that  the  allowance  was  too 
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large.  But  there  may  have  been  facts  to  justify  it  the  ex- 
istence of  which  are  not  negatived  by  anything  appearing  on 
the  face  of  the  roll.  If  the  appellant  desired  this  court  to 
review  that  part  of  the  decision,  he  should  have  placed  before 
us,  by  bill  of  exceptions  or  otherwise,  not  necessarily  the  evi- 
dence in  the  case,  but,  at  all  events,  the  evidence,  if  any,  on 
that  question,  and  a  statement  of  the  facts  relating  to  the 
amount  and  value  of  the  services  performed  by  the  attorney 
which  were  within  the  knowledge  of  the  court  below  and  which 
it  must  have  considered  in  making  the  allowance. 


[Sac.  No.  1329.    Departmert  One. — ^Pebroary  28,  1905.] 

J.  P.  KOEHLER,  Appellant,  v.  HOLT  MANUFACTURING 
COMPANY,  Respondent. 

Judgment — Estoppel  as  to  Matter  in  Issue. — A  jndgment  operates  as 
an  estoppel  to  preclude  the  parties  or  their  privies  from  eontendiog 
to  the  contrary  as  to  a  matter  of  fact,  which,  having  been  distinctly 
put  in  issue,  has  been  found  against  them. 

Id. — Oelder  to  Pay  Monet  in  Installments — R'svooation — Former 
Finding  and  Judgment — Pleading  and  Proof. — Where,  in  a  former 
action  to  recover  several  installments  unuer  an  order  for  the  pay- 
ment of  money  in  monthly  installments,  It  was  adjudicated  that 
the  order  had  been  revoked  and  annulled,  such  adjudication,  though 
not  technically  a  bar  to  an  action  for  subsequent  installments  upon 
the  same  order,  may  be  pleaded  and  proved  as  an  estoppel  against 
the  liability  by  reason  of  the  revocation  formerly  adjudged. 

Id. — Judgment  in  Justice's  Court  and  upon  Appeal — Pleading — 
Effect  of  Judgment  as  to  Revocation. — The  effect  of  the  estoppel 
of  the  former  judgment  upon  the  question  of  revocation  of  the  order 
is  not  affected  by  the  fact  that  the  former  action  was  in  justice'! 
court,  and  that  the  revocation  was  not  formally  pleaded  in  that 
court  or  upon  appeal  theretrom.  The  liberal  rules  of  pleading  in 
justices'  courts  apply  equally  upon  appeal;  and  it  is  sufficient  that 
the  revocation  was  proved  under  a  denial  of  indebtedness  upon 
the  instrument  sued  on,  and  was  found  i"  a  a  act  by  the  superior 
court  upon  appeal. 

Id. — Conclusions  of  Law — Jurisdiction — Construction  of  Pleadings 
— Collateral  Attack. — In  construing  the  pieadings  in  justices' 
court  upon  collateral  attack  upon  the  judgment,  or  upon  the  judg- 
ment upon  appeal  therefrom,  the  rule  excluding    conelusion  of  law 
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as  no  part  of  a  pleading  do  not  apply;  and  the  court  having  jnria- 
dletion  of  the  action  bad  power  to  construe  the  pleadings  and 
determine  what  faets  were  put  in  is8u<^,  and  its  findings  and  adjudi- 
cation therein,  even  if  erroneous,  cannot  be  questioned  collaterallj. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  triaL 
Prank  H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jacobs  &  Flack,  for  Appellant 

liouttit  &  Middlecoff,  for  Respondent 

SHAW,  J. — On  January  15, 1901,  one  George  E.  Chapman^ 
upon  a  sufficient  and  valid  consideration,  made  an  order  in 
writing  directing  the  defendant,  out  of  the  moneys  thereafter 
to  become  due  from  it  to  Chapman  to  pay  to  the  plaintiff, 
from  and  after  the  date  thereof,  the  sum  of  twenty-five  dollars 
per  month,  to  be  applied  upon  the  purchase  price  of  a  certain 
tract  of  land  theretofore  purchased  of  said  Koehler  by  Kate 
Chapman,  who  was  the  wife  of  said  George  E.  Chapman,  and 
from  whom  she  was  living  separate  and  apart.  The  defend- 
ants on  the  same  day  accepted  the  order,  in  writing.  There- 
after, until  January  1,  1902,  the  defendant  paid  the  sums 
specified  in  the  order  in  accordance  therewith.  On  January 
25,  1902,  Chapman  executed  an  instrument  purporting  to 
revoke,  annul,  and  cancel  the  said  order,  and  served  it  upon 
the  defendant,  directing  it  to  make  no  further  payments  under 
the  order.  The  present  suit  is  to  recover  the  sum  of  three 
hundred  and  twenty-five  dollars,  alleged  to  be  due  under  the 
terms  of  the  order  for  the  thirteen  months  beginning  May  1, 
1902,  and  ending  June  1,  1903.  The  defendant  answered, 
the  court  made  its  findings  and  entered  judgment  in  favor  of 
the  defendant,  and  the  plaintiff  appeals  from  the  judgment 
and  also  from  an  order  denying  his  motion  for  a  new  triaL 
The  answer,  among  other  things,  alleged  that  theretofore,  on 
May  26,  1902,  the  plaintiff  began  an  action  in  a  justice's 
court  to  recover  the  amounts  due  under  the  order  for  the 
months  of  January,  February,  March,  and  April  of  1902; 
that  thereafter  such  proceedings  were  had  that  the  defend- 
ant appeared  in  said  action  and  judgment  was  duly  given  in 
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said  justice's  court  in  favor  of  the  defendant;  that  plaintiff 
appealed  therefrom  to  the  superior  court  of  the  county  of 
San  Joaquin,  and  that  in  the  superior  court  judgment  was 
duly  given  in  favor  of  the  defendant,  to  the  effect  that  the 
defendant  was  not  and  is  not  liable  on  account  of  the  con- 
tracts set  forth  in  the  complaint  in  this  action,  and  that  the 
acceptance  of  the  order  set  forth  in  the  complaint  in  this 
action  had  been  abrogated  and  annulled.  The  facts  concern- 
ing the  former  adjudication  are  found  by  the  court  as  alleged 
in  the  answer. 

We  are  of  the  opinion  that  the  plaintiff  is  estopped  by  the 
former  judgment.  It  is  true  it  was  not  rendered  in  a  suit 
to  recover  the  same  installments  that  are  involved  in  this 
action,  and,  consequently,  it  is  not  technically  a  bar  to  the 
present  action.  But  it  appears  by  the  record  in  the  former 
action  that  it  was  a  suit  to  recover  the  amounts  due  under  the 
terms  of  the  same  accepted  order  for  the  four  months  previous 
to  the  time  here  involved;  that  in  defense  the  defendant  relied 
upon  the  same  revocation  of  January  25,  1902,  upon  which  he 
relies  in  the  case  at  bar;  that  the  validity  and  effect  of  that 
revocation  was  litigated  and  submitted  to  the  court  in  that 
action,  and  that  the  court  decided  that  it  was  valid ;  that  its 
effect  was  to  abrogate  and  annul  the  defendant's  acceptance 
of  the  order  and  put  an  end  to  its  liability  thereon,  and 
rendered  judgment  accordingly. 

The  case  comes  clearly  within  the  principle  that  a  judgment 
operates  as  an  estoppel  to  preclude  the  **  parties  and  privies 
from  contending  to  the  contrary  of  that  point  or  matter  of 
fact,  which,  having  been  once  distinctly  put  in  issue  by  them, 
has  been,  on  such  issue  joined,  solemnly  found  against  them." 
{Outram  v.  Morewood,  3  East.  346;  Cromwell  v.  County  of 
Sac,  94  TJ.  S.  353;  Wiese  v.  San  Francisco  Mus.  Soc,  82  Cal. 
645 ;  Freeman  v.  Bamum,  131  Cal.  389.^)  If  in  the  former 
suit  the  defense  had  been  based  exclusively  on  some  other 
point  than  the  effect  of  the  revocation  to  terminate  its  lia- 
bility, as,  for  instance,  on  the  claim  that  the  installments  there 
sued  for  had  been  paid,  there  would  be  ne  bar,  for  the  present 
suit  is  for  different  installments ;  and  it  would  not  have  con- 
stituted an  estoppel,  for  a  decision  that  those  mstallmeDts 
had  been  paid  would  not  affect  the  right  to  recover  other  v^ 
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stallments.  But  the  point  involved  and  decided  was  the  effect 
of  the  revocation  upon  the  liability  of  the  defendant,  which 
is  precisely  the  point  involved  in  the  defense  to  the  present 
action ;  and  as  it  was  solemnly  decreed  and  adjudged  against 
plaintiff  in  that  action,  he  is  now  precluded  from  contending 
to  the  contrary  of  what  was  there  decided. 

The  effect  of  the  estoppel  is  not  changed  by  the  circumstance 
that  the  former  action  originated  before  a  justice  of  the  peace, 
and  that  the  judgment  relied  on  was  given  by  the  superior 
court  on  appeaL  {Wiese  v.  San  Francisco  Mus.  8oc,,  82  Cal. 
645.) 

The  objection  that  the  validity  of  the  revocation  was  not 
put  in  issue  in  the  former  suit  is  not  tenable.  There  was,  it 
is  true,  no  formal  answer  setting  up  the  revocation  such  as 
might  be  considered  necessary  in  a  suit  begun  in  the  superior 
court.  But  the  pleadings  in  justices'  courts  are  not  required 
to  be  in  any  particular  form,  and  when  the  case  comes  before 
the  superior  court  on  appeal  their  effect  and  suflBciency  are  to 
be  judged  by  the  same  standards  as  when  it  is  before  the 
justice  of  the  peace.  In  construing  them  when  they  come 
under  consideration  collaterally  as  in  the  present  case,  the 
rule  excluding  conclusions  of  law  as  no  proper  part  of  a 
pleading  does  not  apply.  Indeed,  it  may  be  doubted  if,  for  the 
purpose  of  exhibiting  the  contentions  of  the  respective  parties 
in  cases  in  a  justice's  court,  conclusions  either  of  law  or  fact 
are  not  always  to  be  given  full  effect  in  any  subsequent  re- 
view of  the  proceedings.  The  complaint  in  the  former  case 
alleged  that  **  there  is  now  due,  owing,  and  unpaid  from  said 
defendant  to  plaintiff  for  said  months''  .  .  .  "under  said 
written  instniment  the  sum  of  $100,"  and  this  allegation  was 
denied.  This  appears  sufficient  to  raise  the  issue.  If  the  order 
had  previously  been  revoked  and  annulled  there  would  not 
be  any  sum  due  or  owing  as  alleged,  and  hence,  under  the 
liberal  rule  allowed  in  justices'  courts,  the  defendant  upon 
this  issue  could  prove  a  revocation  of  the  order. 

Furthermore,  it  must  be  conceded  that  the  court  having 
jurisdiction  of  such  an  action  has  power  to  determine  what 
facts  are  put  in  issue  by  the  pleadings,  where  they  are  ambigu- 
ously or  imperfectly  stated,  and,  having  such  power,  it  may 
make  an  erroneous  decision  of  the  question,  and  such  decision 
cannot  be  questioned  collaterally.    There  can  be  no  doubt  as 
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to  the  action  of  the  superior  court  in  the  present  instance. 
In  t|ie  judgment  rendered  upon  the  appeal  it  made  special 
findings  in  which  the  order,  the  acceptance,  and  the  revocation 
are  set  out  in  full  and  as  a  conclusion  of  law  it  decided  that 
the  acceptance  of  the  order  was  annulled  and  abrogated  by 
the  revocation.  It  did  in  fact  in  that  case  adjudge  the  very 
point  here  in  issue  and  the  plaintiff  is  thereby  estopped. 

The  e8topx)el  was  properly  pleaded  the  court  found  the 
facts  upon  sufficient  evidence  and  rightfully  gave  judgment 
in  favor  of  the  defendant.  This  issue  is  conclusive  of  the  case, 
and  it  is  unnecessary  for  us  to  consider  the  other  points  here 
presented. 

The  judgment  and  order  are  affirmed. 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred 
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THE  PEOPLE,  Respondent  v.  GRIFFITH  J.  GRIFFITH, 

Appellant. 

GBDONAL   LiLW — ^ASSAUX^    WITH    INTENT    TO    MUBDEB — ^INSTRUCTIONS — 

Alooaouo  Insanitt — Drunkenness. — ^Upon  a  eharge  of  assault 
with  a  pistol  with  intent  to  murder  th^  def entrant's  wife,  where  the 
defense  was  chronic  alcoholic  iUusional  insanitj,  as  the  result  of 
long-continuea  heavj  drinking,  and  there  was  evidence  to  show 
that  defendant  had  drunk  liquor  on  the  daj  of  the  shooting,  it  was 
proper  to  instruct  the  jury  that  Toluntarj  intoxication  is  no  excuse 
for  crime,  but  may  be  considered  in  determining;  the  degree  of  crime, 
and  that  in  determining  the  question  of  responsibility  they  should 
keep  in  mind  the  distinction  between  ordinary  drunkenness  and 
alcoholic  insanity. 

fO. — INSTRUCTIOM  AS  TO  ASSAUI^T  WITH  DEADLT  WEAPON — CONSTRUCTION 

FROM  OoNTBXT. — An  instructior  that  if  the  jury  were  satisfied 
beyond  a  reasonable  doubt  that  the  defendant  committed  the 
assault  charged,  without  an  intent  to  kill  or  murder,  they  should 
find  the  defendant  guilty  of  an  assault  with  a  deadly  weapon,  must 
be  construed  in  its  context  with  other  repeated  instructions  upon 
the  doctrine  of  reasonable  doubt;  and  as  to  the  right  of  acquittal 
upon  proof  of  insanity  by  a  preponderance  of  evidence,  and  so 
construed,  is  not  to  be  considered  a  command  that  they  should 
find  him  guilty  of  an  assault  with  a  deadly  weapon 
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Id. — ^Refusal  or  Bequest — Pbesumftion  of  Good  Charagteb. — Where 
no  evidenee  upon  the  subject  of  the  character  of  the  defendant  was 
introduced,  and  no  instruction  was  given  thereupon,  and  the  onlj 
issue  was  upon  the  question  of  insanity,  it  was  not  error  to  refuse 
to  give  a  requested  instruction  that  the  defendant  was  bj  law  pit 
sumed  to  be  a  man  of  good  character,  in  the  absence  of  anj  evidence 
io  the  contrary. 

Id. — Instruction  as  to  Penaiat  or  Less  OrrENSK — HarmTiEbs  Ibbbou- 
LARiTT. — Though  it  is  an  irregu]r.ri^  upon  request  of  the  Jury  to 
instruct  them  as  to  the  penal^  for  the  less  offense  of  an  assault 
with  a  deadly  weapon,  yet,  where  such  instruction  was  correctly 
given,  it  is  harmless  and  not  ground  for  reversal  of  a  judgment  of 
conviction  of  the  less  offense. 

Id. — ^Instruction  as  to  Partial  Insanitt. — ^It  was  proper  to  instruct 
the  jury  that  where  partial  insanity,  or  insane  delusion,  or  hallu- 
cination is  relied  upon,  it  must  be  made  t^  appear  that  the  crime 
charged  was  the  product  or  offspring  thereof,  and  not  the  result 
of  some  sane  reasoning  and  natural  motives. 

iDw — ^Expert  Evidengb — Btmptoms  or  Alcoholio  Insanitt— Rebuttal 
— SuRREBUTTAL. — Where  expert  evidence  for  the  defendant  had 
gone  fuUy  into  the  subject  of  the  necessary  symptoms  of  alcoholic 
insanity,  and  this  testimony  was  eontradicated  in  rebuttal  by  expert 
witnesses  for  the  prosecution,  it  was  not  improper  for  the  court  to 
refuse  to  allow  other  expert  evidence  for  the  defendant  in  sur- 
rebuttaL 

Id. — Privileged  Ck)Min7NiGATiONS — ^Phtsioian  and  Patient. — The  rule 
as  to  privileged  communications  between  a  party  and  his  physician 
has  no  application  in  a  criminal  case. 

Id^ — Htfothetical  Question  as  to  Insanitt — ^Faots  in  Evidence. — 
A  hypothetical  question  to  a  physician  based  upon  assumed  facts 
in  evidence  in  connection  with  the  shooting,  and  asking  him  for  his 
opinion  upon  such  hypothesis  as  to  whether  such  a  subject  asking 
such  questions  and  acting  in  such  a  manner  was  under  certain 
insane  delusions,  is  not  subject  to  the  objection  that  it  called  for  an 
opinion  as  to  the  defendant's  sanity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Earl  Sogers,  J.  W.  McEinley,  John  T.  Jones,  and  Luther 
G.  Brown,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  Henry  T.  Gage,  I.  B.  Dock- 
weiler,  and  W.  I.  Foley,  for  Respondent. 


March,  1905.]  People  v.  Qbipfith.  341 

HENSHAW  J. — ^Defendant  was  charged  with  the  crime  of 
assault  with  intent  to  commit  murder.  The  jury  returned  a 
verdict  finding  him  guilty  of  the  lesser  crime  of  assault  with 
a  deadly  weapon.  From  the  judgment  which  followed  upon 
the  entry  of  this  verdict,  and  from  the  order  denying  his 
motion  for  a  new  trial,  he  appeals. 

The  assault  was  conunitted  upon  the  person  of  defendant's 
wife,  and  her  narrative  of  the  occurrence  is  as  follows :  The 
Griffiths  had  been  living  at  the  Arcadia  Hotel  in  Santa  Monica 
and  were  about  to  remove  to  Los  Angeles.  Upon  September 
3d  the  defendant  went  from  Los  Angeles  to  Santa  Monica 
and  proposed  to  his  wife  a  walk  upon  the  beach.  They  took 
this  walk,  purchasing  some  souvenir  postal-cards  at  a  curio- 
store,  thence  to  the  plunge-bath,  and  thence  back  to  the  hotel, 
where  the  wife  resumed  the  packing  of  her  trunks,  as  they 
were  to  leave  the  hotel  the  following  day.  She  had  nearly 
packed  her  trunk  when  her  husband  entered.  He  took  his 
overcoat  from  the  closet  and  placed  it  in  the  trunk  which 
she  was  packing,  went  into  another  of  their  apartments,  and 
when  next  he  entered  the  room  brought  with  him  his  wife^s 
prayer-book.  His  wife  noticing  it,  said:  ''Never  mind  about 
the  things  in  the  top  bureau.  I  will  pack  them  later.'*  Her 
husband  handed  her  the  prayer-book  and  told  her  to  get  down 
on  her  knees  and  swear  to  certain  things  he  was  about  to  ask 
her.  She  was  very  much  alarmed,  and  she  took  the  book, 
got  down  on  her  knees  and  then  noticing  a  revolver  in  his 
hand  she  pleaded  with  him  to  put  the  revolver  away.  He  said, 
"Close  your  eyes  and  do  as  I  conunand  you.*'  When  his  wife 
saw  he  was  determined,  she  asked  him  to  let  her  pray,  and 
raised  her  eyes  and  prayed.  After  she  had  ceased  her  prayer 
be  asked  her  three  questions.  He  took  a  slip  of  paper  out  of  his 
pocket  and  read  the  questions  from  the  slip,  and  asked  her  the 
first  question,  if  she  knew  who  had  been  responsible  for  the 
death  of  or  who  had  poisoned  Mr.  Briswalter.  She  answered 
no  that  Mr.  Briswalter  had  not  been  poisoned,  but  had  died 
from  blood-poisoning.  She  undertook  to  narrate  the  circum- 
stances of  his  sickness,  when  her  husband  immediately  stopped 
her,  and  said.  ''That  is  enough."  He  then  asked,  "Have  you 
ever  been  implicated  in  trying  to  poison  me!"  and  she  re- 
plied: "Why,  papa,  I  have  never  harmed  as  much  as  a  hair 
of  your  head."    "The  third  question  was  if  I  had  ever  been 
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untrue  to  him.  I  said.  *Tou  know  I  have  not,'  and  with  that 
I  was  shot.  I  immediately  jumped  up  on  my  feet  and  I  said, 
*Why  did  you  shoot  met'  and  I  backed  towards  the  window 
with  one  hand  up  against  my  face,  and  with  the  other  I 
raised  the  window  and  out  I  went  on  my  back.  As  soon  as 
I  struck  the  roof  below  I  picked  myself  up  as  well  as  I  could 
and  reached  the  room  directly  under  this,  got  up  and  raised 
the  window  and  went  over  to  the  stand  and  got  a  towel  and 
stayed  the  wound — ^the  flow  of  blood.  In  the  mean  time  Mr. 
Wright  of  the  Hotel  Arcadia  opened  the  door  and  at  Mr. 
Wright's  back  stood,  I  could  see  the  face  of  Mr.  Griffith  and 
I  says,  'For  God's  sake  don't  let  him  in  he  has  just  shot 
me.  He  must  have  been  crazy,'  I  said  in  an  offhand  way." 
The  bullet  struck  the  unfortunate  woman  upon  the  eyebrow, 
the  lead  was  split  part  of  the  missile  destroying  the  sight  of 
her  eye. 

The  defense  was  alcoholic  insanity.  The  defendant  was  not 
a  witness  in  his  own  behalf,  but  evidence  was  offered  to  show, 
and  the  line  of  defense  was  that  he  had  always  been  a  man 
cf  oddities  and  eccentricities;  that  for  years  he  had  been  a 
heavy  drinker,  and  usually  a  secret  and  solitary  drinker.  This 
excessive  use  of  liquor  so  persisted  in,  acting  upon  his  mind, 
a  trifle  eccentric  at  all  times,  produced  a  condition  which  the 
physicians  for  the  defense  described  as  chronic  alcoholic 
illusional  insanity;  that  he  was  a  man  of  overweening  and  in- 
ordinate vanity;  that  he  entertained  the  delusion  that  his 
wife  had  been  attempting  his  death  by  poison ;  that  he  enter- 
tained the  delusion  that  his  wife  had  been  false  to  her  marital 
vows;  that  he  entertained  the  delusion,  in  connection  with 
the  poisoning,  that  his  wife,  who  was  of  the  Catholic  faith, 
was  the  chosen  instrument  of  the  church  for  his  destruction. 

As  to  the  circumstances  attending  the  shooting  of  Mrs. 
Griffith  there  is  little  or  no  substantial  controversy,  saving 
upon  one  matter,  the  nature  of  the  shooting  itself.  Here 
the  contention  of  the  defense  is,  that  the  defendant,  even  in 
his  insanity,  did  not  designedly  cause  the  discharge  of  the 
pistol;  that  his  wife  was  making  oath,  as  her  husband  was 
demanding,  so  that  there  was  no  occasion  to  shoot  her,  that 
the  pistol  was  a  hair-trigger  weapon,  and  that  it  was  dis- 
charged accidentally,  either  because  of  the  extreme  nervous- 
ness of  the  insane  man,  or  because  his  wife  in  her  terror  and 
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fear  grasped  it,  and  attempted  to  wrest  it  from  his  hands. 
Upon  the  part  of  the  prosecution  it  was,  however,  contended, 
and  evidence  was  offered  to  show  (as  tending  both  to  prove 
sanity  and  motive)  that  while  defendant  was,  admittedly,  an 
extremely  vain  and  self-sufficient  man,  he  was  fully  com- 
petent to  transact,  and  did  transact,  business  of  magnitude 
and  consequence;  that  he  drank  heavily,  and  while  in  his 
drunken  fits  was  suspicious,  jealous,  and  abusive  of  his  wife ; 
that  differences  had  existed  between  them  of  long  standi  r:«» 
")ver  religious  questions,  and  over  the  wife's  property  rights, 
ijonceming  which  she  had  tried,  and  tried  in  vain,  to  compel 
.!rom  him  a  settlement;  that  she  had  threatened  to  leave  him 
if  he  continued  to  drink,  and  that  in  his  wrath  over  all  these 
matters,  inflamed  by  liquor,  he  had  brutally  done  the  deed. 

The  Griffiths  were  people  of  wealth  and  consequence  in  the 
community;  special  counsel,  eminent  in  the  law,  were,  as  is 
usual  in  such  cases,  employed  upon  either  side.  The  trial 
was  a  protracted  one.  Much  expert  evidence  from  physicians 
was  produced  upon  either  side,  and  many  exceptions  weie 
reserved  by  the  defense,  all  of  which  are  here  pressed  upon 
us  for  consideration.  We  can  notice  only  those  which  present 
matters  of  serious  consideration.  Some  of  the  others,  even 
if  technically  errors,  could  not,  from  the  nature  of  the  case, 
have  injured  in  the  slightest  respect  the  defendant's  rights. 

Nor  do  we  consider  it  necessary  to  present  the  facts  of  the 
case  with  any  more  elaboration  and  detail  than  as  above  given. 
It  is  perhaps,  however,  proper  to  add  that  it  was  not  pretended 
by  the  defense  that  there  was  any  foundation  in  the  slightest 
degree  for  the  charges  and  insinuations  which  the  defendant 
brought  against  his  wife;  but,  to  the  contrary,  it  was  ad- 
mitted that  she  stood  wholly  blameless  in  all  those  matters. 

The  instructions  given  and  refused  by  the  court  upon  the 
subject  of  insanity  are  first  attacked,  and  at  the  outset  it  is 
said  that  the  court  erred  in  instructing  the  jury  to  the  effect 
that  voluntary  intoxication  is  no  excuse  for  crime,  but  may  be 
considered  when  an  actual  existence  of  a  particular  motive 
is  necessary  to  constitute  a  crime  and  in  determining  the 
degree  of  crime,  and  in  further  instructing  the  jury  that  in 
weighing  the  evidence  offered  to  sliow  the  excessive  use  of 
alcohol  by  the  defendant,  as  bearing  upon  the  question  of 
his  responsibility,  they  should  keep  in  mind  the  distinction  be- 
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tween  a  state  of  ordinary  drunkenness  and  a!  »-oholie  insanity. 
It  is  urged  that  these  instructions  were  prejudicial  to  the 
defendant,  in  that  there  was  no  evidence  to  show  that  at  the 
time  of  the  shooting  the  defendant  was  drunk  or  yoluntarily 
intoxicated,  or  in  a  condition  of  involuntary  intoxication.  But 
there  was  positive  evidence  that  the  defendant  had  drunk 
liquor  upon  the  very  day  of  the  shooting.  It  wp8  in  evidence, 
from  the  testimony  of  at  least  one  of  his  physicians,  that  from 
the  defendant's  statements  he  judged  that  he  drank  about 
a  pint  of  whisky  a  day  for  a  great  many  years,  and  sometimes 
greatly  exceeded  this.  The  hypothetical  questionp  addressed 
to  the  physicians  assumed  ''that  a  man  has  used  f^m  a  pint 
to  a  pint  and  a  half  of  whisky  a  day,  intermixed  i^th  quan- 
tities of  champagne,'*  and  the  testimony  of  the  wife,  when 
asked  upon  the  cross-examination  whether  her  hu«(band  in 
times  past  had  not  propounded  similar  questions  to  her  about 
her  infidelity  and  about  his  being  poisoned,  answered  that  he 
had  done  so  **when  he  was  drunk."  Counsel  for  the  defense 
then  asked  this  question:  **And  after  he  had  been  drinking 
and  hardly  recovered  sometimes! — ^A.  Well,  it  was  principally 
from  the  effects  of  drink  he  propounded  these  question." 
Such  being  the  condition  of  the  evidence,  it  not  only  cannot 
be  said  that  it  was  error  for  the  court  to  instruct  upon  the  sub- 
ject of  voluntary  intoxication,  but,  to  the  contrary,  it  wsw  the 
duty  of  the  court  so  to  have  instructed,  in  order  that  the 
jury  might  be  enlightened  as  to  the  difference  between  such 
voluntary  intoxication  and  insanity,  the  result  of  long-contin- 
ued and  excessive  alcoholic  indulgence.  And,  finally,  upon 
this  point  it  may  be  added  that  the  court  not  only  cauticnied 
the  jury  to  distinguish  between  voluntary  intoxication  and 
insanity,  which  may  be  the  result  of  it,  but  charged  the  jury, 
at  the  request  of  the  defendant,  in  this  langfuaget  **  While 
voluntary  intoxication  or  drunkenness  is  no  excuse  for  a 
criminal  act  committed  under  its  infiuence,  yet  you  are  to  con- 
sider insanity  caused  by  it,  in  the  same  way  as  insanity  pro- 
duced  by  any  other  cause." 

Appellant  detaches  from  its  context  an  instruction  which 
the  court  gave,  to  the  effect  that  if  the  jury  entertained  » 
conviction  beyond  a  reasonable  doubt  that  the  defendant  com- 
mitted an  assault  upon  the  person  of  his  wife,  as  charged  in 
the  information,  but  not  with  an  intent  to  kill  her  or  murder 
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her,  fhey  shonld  find  the  defendant  guilty  of  assault  with  a 
deadly  weapon.  It  is  charged  against  this  instruction  that 
as,  admittedly,  such  an  assault  had  been  made,  it  commanded 
the  jury  to  find  him  guilty.  But  the  vice  of  this  is,  as  has 
been  frequently  pointed  out  by  this  court,  in  detaching  the 
instruction  and  asking  that  it  be  read  as  though  it  were  the 
only  instruction  given  by  the  court  upon  the  whole  subject- 
matter.  The  jury  were  repeatedly  and  re-repeatedly  in- 
structed upon  the  doctrine  of  reasonable  doubt  and  upou 
insanity  proved  by  a  preponderance  of  evidence  entitling  a 
defendant  to  an  acquittal  on  any  criminal  charge. 

The  court  refused  to  give  an  instruction  at  the  request  of 
the  defendant  to  the  effect  that  the  defendant  was  by  law 
presumed  to  be  a  man  of  good  character,  in  the  absence  of 
any  evidence  to  the  contrary,  and  to  show  error  reliance  is  had 
upon  People  v.  Oleason,  122  Cal.  370.  In  that  case,  however, 
an  instruction  was  actually  given  by  the  judge  to  the  effect 
that  the  people  are  not  permitted  to  assail  the  character  of  a 
defendant  until  the  defendant  has  himself  put  his  character 
in  issue  by  calling  witnesses  and  offering  evidence  in  its 
support,  and  unless  put  in  issue  by  the  defendant  the  people 
can  in  no  way  attack  his  character.  This  court's  language 
in  People  v.  Oleason,  122  Cal.  370,  was  directed  to  that  state 
of  facts,  and  it  was  held  that  it  constituted  an  unwarranted 
reflection  upon  the  defendant  in  suggesting  to  the  jury  that 
if  the  prosecution  had  had  an  opportunity  to  do  so  it  might 
possibly  have  shown  that  he  was  not  a  man  of  good  character. 
In  the  present  case  no  evidence  as  to  character  was  intro- 
duced, and  no  instruction  as  to  character  was  given,  and,  as 
is  said  further  in  People  v.  Oleason:  "Instructions  upon 
abstract  rules  of  law  which  have  no  application  to  the  evi- 
dence in  the  case,  tend  to  confuse  rather  than  to  enlighten  the 
jury,  and  ought  not  to  be  given."  While  in  People  v.  Dog- 
gett,  62  Cal.  27,  it  is  said  that  a  defendant's  good  reputation 
as  to  traits  involved  in  the  charge,  if  proved,  should  be 
weighed  as  any  other  fact  established.  The  error  of  the  court 
in  the  Qleason  case  arose  from  the  giving  of  an  instruction 
not  addressed  to  the  evidence  and  extremely  prejudicial  to 
the  defendant.  It  may  not  be  said  that  in  this  case,  in  the 
absence  of  any  evidence,  the  court's  refusal  to  give  the  desired 
instruction  was  error,  to  the  prejudice  of  defendant,  for  the 
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reason  that  the  acts  charged  against  the  defendant  were  ad- 
mitted, and  are  in  the  brief  of  the  appellant  expressly  ad- 
mitted. It  is  further  admitted  that  those  acts,  if  committed 
by  a  sane  man,  constituted  the  crime  of  which  the  defendant 
was  convicted.  The  single  issue,  therefore,  before  the  jury 
over  which  contest  was  raised  was  whether  or  not  the  defend- 
ant was  sane  at  the  time  of  their  commission. 

After  having  retired  to  deliberate  upon  their  verdict,  the 
jury  asked  to  be  returned  to  court  to  receive  further  instruc- 
tions, and  when  in  court  asked,  ''What  is  the  penalty  for  an 
assault  with  a  deadly  weapon?"  In  answer  to  this  query 
the  court  correctly  instructed  them  as  to  the  penalty.  It  has 
been  held  that  an  incorrect  instruction  upon  this  subject  is 
not  only  erroneous  in  itself,  but  is  to  be  regarded  as  pre- 
judicial to  a  defendant.  (Blashfield  on  Instructions  to  Juries, 
par.  189.)  But  upon  the  other  hand,  where  the  instruction 
upon  this  point  is  correct  in  point  of  law,  this  court  has 
declared  that  while  it  is  an  impropriety  and  irregularity,  it  is 
not  such  an  irregularity  and  impropriety  as  should  work  a 
reversal  of  the  case.  *'Nor  is  it  one  of  which  the  defendant 
may  justly  complain,  since  the  influence  upon  the  jury  is 
most  favorable  to  him."  (People  v.  Dice,  120  CaL  202; 
People  V.  Jackson,  57  Cal.  316.) 

The  instruction  to  the  effect  that  when  partial  insanity  or 
insane  delusion  or  hallucination  is  relied  upon,  it  must  be 
made  to  appear  that  the  crime  charged  was  the  product  or 
offspring  of  such  insanity,  insane  delusions,  or  hallucinations, 
and  not  the  result  of  some  sane  reasoning  and  natural  motives, 
was  an  instruction  approved  by  this  court  in  Bank  in  People 
V.  Hubert,  119  Cal.  216,^  and  upon  reconsideration  we  are 
still  of  the  opinion  that  it  is  not  only  sound  in  point  of  law, 
but,  as  addressed  to  the  evidence  in  the  case  at  bar,  was  per- 
tinent and  admissible. 

The  foregoing  disposes  of  appellant's  objections  raised 
upon  the  instructions. 

Upon  the  rulings  of  the  court  in  admitting  and  rejecting 
evidence  it  is  urged  that  the  court  erred  in  refusing  the 
defense  an  opportunity  to  present  evidence  in  rebuttal  upon 
the  proposition  of  chronic  alcoholic  insanity.  The  defendant, 
it  seems,  had  submitted  himself  for  examination  to  certain 
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medical  men  shortly  after  the  shooting,  and  had  declared  to 
them  his  symptoms,  hallucinations,  or  beliefs.  Upon  this 
they  testified  as  experts  that  he  was  suffering  from  chronic 
alcoholic  insanity,  or  as  one  of  the  physicians  phrased  it, 
"He  may  not  be  legally  insane,  but  he  certainly  is  not  sane.'* 
These  physiefans  were  carried  through  a  long  course  of  cross- 
examination  upon  the  symptoms  and  hallucinations  found  in 
chronic  alcoholic  insanity,  and  testified  fully  upon  these 
matters.  The  prosecution,  to  meet  this  evidence,  called  their 
physicians  and  medical  men  as  experts,  who  gave  their  views 
as  to  the  symptoms  and  hallucinations  which  were  present  in 
and  necessarily  accompanied  chronic  alcoholic  insanity.  They 
were  asked  and  answered  hypothetical  questions  addressed  to 
the  evidence  in  the  case,  and  declared  that  in  their  view  the 
defendant  was  not  suffering  from  chronic  alcoholic  insanity. 
A  great  deal  of  this  evidence  was  offered  and  received  upon 
either  side.  Finally,  when  the  prosecution  rested  its  rebuttal, 
defendant  attempted  to  recall  his  medical  experts  to  disprove 
by  them  certain  statements  made  by  the  experts  for  the  prose- 
cation,  and  in  particular  this  statement:  Certain  of  the 
medical  experts  for  the  prosecution  had  testified  in  expressing 
their  belief  that  the  defendant  was  not  the  victim  of  chronic 
alcoholic  insanity,  that  the  existence  of  a  delusion  touching 
the  sexnal  organs  was  always  found  in  such  cases.  The  ques- 
tion sought  to  be  asked  by  the  defense  of  their  experts  in 
surrebutter  was  the  following:  "Referring  to  the  symptou's 
of  chronic  alcoholic  insanity  state  whether  in  your  opinion  a 
delusion  with  reference  to  the  sexual  organs  of  the  patient 
is  an  essential  element  in  the  determination  of  the  existence 
of  chrome  insanity  in  the  patient."  The  question  was  ob- 
jected to,  and  the  objection  sustained  upon  the  ground  that  it 
called  for  an  opinion  in  reference  to  a  matter  which  was  not 
surrebutter.  We  think  the  ruling  was  correct.  The  defense 
in  making  out  its  case  of  insanity  had  called  its  experts ;  they 
had  been  interrogated  as  to  the  symptoms  which  they  them- 
selves said  were  necessarily  present  in  a  patient  so  afflicted. 
In  rebuttal  the  prosecution  asked  their  experts  for  their 
opinions  under  the  evidence  in  the  case,  and  in  view  of  these 
experts  the  defendant  was  not  suffering  from  this  form  of 
insanity.  Some  of  these  experts,  as  reason  for  their  belief, 
stated  that  this  particular  delusion  was  an  essential  delusion 


348  People  v,  Griffith.  [146  Cal. 

in  chronic  alcoholic  insanity.  If  it  be  conceded  that  it  was 
technically  surrebutter  to  allow  the  defense  in  turn  to  show 
by  the  opinion  of  their  recalled  experts,  that  such  a  delusion 
was  not  essential,  nevertheless  it  was  but  touching  directly 
upon  a  matter  which  these  same  witnesses  had  discussed  in- 
directly in  their  first  examinations.  If  the  practice  could  be 
continued  without  being  checked  in  the  discretion  of  the  court, 
it  could  go  on  to  infinity.  So  that,  even  if  it  be  regarded  as 
technically  evidence  in  surrebutter,  the  whole  ground  of  the 
examination  had  previously  been  completely  covered.  What 
has  here  been  said  refers  to  the  whole  line  of  questions  upon 
the  same  general  subject-matter  which  were  asked  by  the 
defense  in  surrebutter,  and  to  which  questions  the  court  sus- 
tained the  objections  of  the  prosecution.  To  illustrate  that 
the  matter  had  been  gone  into  upon  the  defendant's  case  in 
chief,  it  will  be  sufficient  to  quote  the  question  put  to  Dr. 
Nichols,  appellant's  witness,  by  one  of  his  counsel:  *'Q.  Do 
you  further  agree  with  Spitzka  on  this  proposition ;  the  per- 
secutory delusions  of  alcoholism  relate  to  the  sexual  organs, 
to  the  sexual  relations,  and  to  poisoning?  This  fact  is  so  con- 
stant a  one  that  the  combination  of  a  delusion  of  the  sexual 
organs  with  the  delusion  that  the  patient's  food  is  poisoned 
and  that  his  wife  is  unfaithful  to  him,  may  be  considered  as 
nearly  to  demonstrate  the  existence  of  alcoholic  insanity  as 
any  one  group  of  symptoms  in  mental  pathology  can  prove 
anything? — ^A.    That  is  absolutely  correct.'* 

Error  is  urged  also  in  the  asking  of  certain  hypothetical 
questions  by  the  prosecution,  it  being  insisted  that  these 
questions  contain  elements  not  found  in  the  evidence  itself. 
It  would  unduly  and  uselessly  prolong  this  to  set  forth  these 
matters  in  detail,  and  it  must  suffice  to  say  that  an  examina- 
tion of  the  evidence  in  the  case  does  not  disclose  that  there 
was  any  unfairness  or  any  hardship  to  appellant  or  to  his 
case  from  the  questions  which  were  permitted.  Nor  do  we 
perceive  that  the  court  erred  in  limiting  the  cross-examinn- 
tion  of  certain  of  the  experts. 

As  to  the  alleged  error  in  admitting  the  evidence  of  Drx. 
Bryant  and  Davisson,  in  that  it  called  for  a  disclosure  of 
privileged  communications,  not  only  was  no  such  point  or 
objection  made  at  the  trial,  but  the  rule  as  to  privileged 
oommunications  between  a  party  and  his  physician  does  not 
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apply  in  a  criminal  case.  {People  v.  West,  106  Cal.  89.)  Of 
a  hypothetical  question  asked  of  Dr.  Qardner,  it  is  said  that 
it  contained  a  r6sum6  of  the  acts  of  the  defendant  at  the  time 
of  the  shooting,  and  concluded  by  asking  for  the  opinion  of 
the  witness  as  to  whether  the  defendant  was  laboring  under 
an  insane  delusion  at  the  time  of  the  act.  The  objection  is 
highly  technical  and  is  not  supported  by  the  record  itself. 
The  question,  after  setting  forth  the  evidence,  as  in  an  as- 
sumed case,  concludes:  ''Now  state  whether  or  not  in  your 
opinion  such  a  subject  asking  such  questions,  and  acting  in 
such  a  manner,  was  laboring  under  a  delusion  in  respect  to 
his  wife*s  infidelity,  or  was  laboring  under  a  delusion  in 
respect  to  poisoning."  In  every  case  where  a  hypothetical 
question  is  asked  based  upon  the  evidence,  it  is  not  to  be 
presumed  that  the  jury  is  so  stupid  as  not  to  understand 
that  it  is  addressed  to  the  supposed  acts,  facts,  and  con- 
ditions of  the  defendant,  and  the  answer  which  the  wit- 
ness gives  to  such  hyx)othetical  question  must  have  its  weight 
with  the  jury  as  bearing  upon  the  defendant's  individual 
case,  or  else  the  jury  through  their  ignorance  and  density 
would  be  unfit  to  sit  in  any  cause.  But  we  cannot  perceive 
in  this  question  any  just  ground  for  complaint.  It  is  true 
the  facts  embraced  in  the  hypothetical  question  were  the 
facts  disclosed  by  the  evidence,  but  the  witness  was  not  asked 
if,  under  these  circumstances,  the  defendant  was  sane  or 
insane.  The  interrogatory  was  based  upon  assumptions,  and 
the  question  in  conclusion  was  whether  "such  a  subject'* 
would  be  sane  or  insane,  and  not  whether  the  defendant  was 
sane  or  insane. 

We  have  thus  considered  all  the  points  which  seem  to  call 
for  special  mention.  Upon  a  review  of  the  whole  case  we  do 
not  perceive  that  the  defendant  had  other  than  a  fair  and 
impartial  trial.  The  acts  which  he  committed  were  brutal 
and  unpardonable,  excepting  upon  the  theory  of  insanity. 
The  jury  seems  to  have  concluded  that  he  was  legally  sane 
and  responsible  for  his  acts,  but  seems  further  to  have  enter- 
tained a  reasonable  doubt  as  to  whether  or  not  he  actually 
and  deliberately  did  the  shooting,  or  whether  his  crime  ceased 
with  the  assault,  and  the  actual  shooting  was  the  result  of 
misadventure.  It  gave  him  the  benefit  of  the  doubt  in  this 
instance,  and  so  convicted  him  of  a  lesser  crime,  and  for  the 
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reasons  above  given  the  judgment  and  order  appealed  from 
are  aflSrmed. 

McParland,  J.,  and  Lorigan,  J.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  1217.    In  Bank.— Mareh  8,  1905.] 

DELIA  W.   CHASE,  Respondent,  v.  JOHN  H.  TROUT, 

Appellant. 

StBBBT   IlCPBOVElCENTS  —  CONSTRUOTION      OF   BOND    AOT  —  Evn>ENOK  OF 

VmnTLABTTY  OF  PROCEEDINGS. — Sectios  4  of  the  Street  Bond  Act  of 
1893,  making  the  bonds  issued  thereunder  for  adsessments  for  street 
Improvements  eondusive  evidence  of  the  regularity  of  the  proceed- 
ings therein  described,  is  not  intended  to  cure  defects  and  irregu- 
larities which  may  be  eured  bj  appeal  to  the  council,  but  is  designed 
to  be  conclusive  evidence  of  all  proceedings  not  jurisdictional  in 
their  nature,  which  the  legislature  might  have  dispensed  with  or 
made  immaterial  or  directory,  and  is  intended  to  cure  all  defects 
and  irregularities  which  the  legislature  has  power  to  cure  by  a 
subsequent  validating  act,  though  the  statute  may  tw  mandatory  in 
its  terms,  and  would  make  omitted  steps  illegal  and  void,  if  it 
were  not  for  the  curative  act.  [Henshaw,  J.,  McFarhind,  J.,  and 
Lorigan,  J.,  dissenting.] 

1/  -Natube  of  Jurisdictional  Steps — ^Legislaiivs  Power. — Not  every 
act  required  by  law  to  be  done  in  street  proceedings  is  "  jurisdie 
tional"  in  the  sense  that  the  legislature  cannot  validate  irregulari 
ties  or  omissions  therein,  though  maue  a  material  and  essential 
part  of  the  statutory  procedure,  and  sometimes  for  that  reasoi. 
described  ambiguously  as  **  jurisdictional. "  Where  the  court  haii 
acquired  jurisdiction  to  order  the  work  done,  *'he  entire  subject  oi 
letting  the  work,  executing  the  contract,  and  completing  the  work, 
and  the  minor  details  in  the  mode  and  manner  of  making  the  assess- 
ment are  within  the  legislative  discretion,  and  any  irregularitiec 
or  omissions  therein  are  within  the  curative  clause  of  the  Street 
Bond  Act,  notwithstanding  they  might  be  material  or  fatal  if 
offered  in  a  proceediug  in  which  they  could  be  objected  to.  [Hen- 
shaw, J.,  McFarland,  J.,  and  Lorigan,  J.,  dissenting.] 

[D. — ^Limits  of  Cubativb  Power  of  Legislature. — The  power  of  the 
legislature  to  pass  a  curative  act  is  the  same  with  respect  to  local 
assessments  as  to  general  taxes,  and  is  without  any  limits  othef 
than  those  imposed  by  the  constitution.  The  legislature  may  devise 
any  scheme  for  assessments  for  local  i  Jiprovements,  provided  it  in- 
eludes  such  notice  aud  opportunity  for  bearing  as  to  y>nstitute  due 
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proeess  of  law,  and  does  not  T->late  the  constitution.  It  may  also 
provide  therein  hj  a  enrative  clause  that  a  bond  issued  or  de^nl 
CKeented  thereunder  shall  be  conclusive  evidence  of  the  regularity  of 
all  required  steps  other  than  thoee  necessary  to  constitute  due  process 
of  IsM,  or  to  comply  with  any  requirement  of  the  constitution. 

Id4 — ^DuaGULARiTT. — The  term  '< irregularity"  is  not  limited  to  those 
things  which  are  performed,  but  defectively  or  imperfectly  done. 
It  includes  omissions  to  do  the  act  at  all  The  imperfect  perform- 
ance of  an  act,  the  doing  of  it  at  any  improper  time,  and  the  failure 
to  do  it  at  any  time,  each  ia  included  in  the  term  "irregularities." 

/j>. — ^Dkfbots  and  Omissions  Cuked— Invalid  Extension  of  Time— 
Othib  iRBBOUiA&mxs. — ^Under  the  curative  ch&use  of  the  Street 
Bond  Act  the  objections  that  the  time  for  the  completion  of  the 
work  waa  extended  after  the  time  first  fixed  had  expired,  or  that  the 
notice  of  time  for  receiving  bids  waa  insufficiently  posted  or  pub- 
lished, or  that  the  contract  did  not  provide  tha!;  the  materials  used 
should  comply  with  the  specifications,  or  that  the  superintendent 
did  not  properly  certify  to  the  record  o'  the  assessment,  or  that 
the  time  for  beginning  work  was  not  precisely  fixed  in  the  contract, 
or  that  the  certificate  of  the  engineer  did  noi  show  that  he  meas- 
ured the  work,  must,  after  the  bonds  are  issued  be  conclusively 
presumed  to  have  no  foundation  in  fact.  [Henshaw  J.,  McFarland, 
J.,  and  Lorigan,  J.,  dissenting  as  to  extensioTi  of  time.] 

\^4 — Delegation  of  Power  to  Superintendent. — The  delegation  to 
the  superintendent  of  powers  vested  by  law  in  the  council  as  to  the 
number  and  location  of  culverts,  which  might  lawfully  have  been 
given  to  the  superintendent  in  the  first  instance,  though  it  might 
otherwise  invalidate  the  assessments,  subject  to  the  curative  power 
of  the  Bond  Act.  [Henshaw,  J.,  McParland,  J.,  and  Lorigan,  J., 
dissenting.] 

U^ — ^Assessment  Lien  Paramount  to  Prior  Mortgage. — The  lien  of  a 
valid  assessment  for  street  improvements  covers  the  entire  estate, 
and  is  paramount  to  all  private  liens  upon  the  property,  including 
the  Ken  of  a  prior  mortgage  thereon. 

Id^ — ^BiGHT  OF  Mortgagee  to  Appeal — Oonstruction  of  Vbooman  Act. 
— A  prior  mortgagee  affected  by  a  street  assessment  has  the  right 
of  appeal  to  the  city  council  under  section  11  of  the  Vrooman  Act, 
which  is  to  be  liberally  construed  in  favor  of  the  person  interested 
as  respects  the  right  of  appeal. 

iDd — ^Bbsolution  of  Intention — Description  of  Work — ^Reference  to 
Plans  and  Specifications — ^Mazim^ — A  resolution  of  intention 
describing  the  general  character  of  the  street  improvements  to  be 
eonstructed  "in  accordance  with  the  plans  and  profiles  on  file  in 
the  office  of  the  city  engineer,  and  specifications  on  file  in  the 
office  of  the  city  clerk,"  is  net  void  because  these  plans  and  specifica- 
tions were  not  incorporated  into  the  resolution  and  published.  They 
are  not  an  integral  part  of  the  resolution,  a^  '.  the  maxim  applies 
that  "That  is  certain  which  can  be  made  certain.'' 
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Iiw*— DxcLA&ATiON  AS  TO  BoNDS — Impued  FINDING  AS  TO  CosT. — Where 
the  resolution  of  intention  declared  t>at  bonds  were  to  be  issued 
under  the  Street  Bond  Act,  it  is  not  required  by  the  terms  of  the 
Bond  Act  that  it  should  spec  fically  declare  that  the  cost  of  the  pro- 
posed work  will  be  greater  than  fifty  eents  per  front  foot,  but  the 
terms  of  the  resolution  sufficiently  indicate  that  the  ooundl  had 
found  the  necessary  fact  to  exist,  and  such  finding  is  implied. 

Id, — ^LlMITATIOM  OF  BiGHT  OF  ELECTION  UNDER  BOND  ACT — ^BbASONABLB 

Tims — ^Notice. — ^The  period  of  thirty  days  allowed  after  the  date 
of  the  warrant  within  which  the  statute  permits  the  owner  to  prerent 
the  issuance  of  any  bond  by  filing  an  affidavit  and  requesting  that 
no  bond  be  issued,  gives  a  reasonable  time  to  the  owner  within 
which  to  make  his  election.  Proper  notices  having  been  given, 
the  owner  is  conclusively  presumed  to  have  knowledge  of  his  right 
BO  to  elect,  and  to  preserve  his  rights  to  defeat  the  assessment 
for  irregularity  in  the  proceedings;  and  if  he  fails  to  do  so  he  loses 
such  rights  under  the  conclusive-evidence  clause  of  the  Bond  Act. 

Idw— Bbcobded  Cebtifioatb  of  Enoineeb — Oonhents  Iicmatxbial. — ^It  is 
not  material  what  were  the  contents  of  the  recorded  certificate  of 
the  engineer.  The  law  does  not  require  such  certificate,  nor  pre- 
scribe its  contents,  but  merely  requires  it  to  be  recorded  if  the 
superintendent  for  any  purpose  has  procured  a  certificate  to  aid  him. 

iDb — ^Descbiftion  of  Bonds  in  Besolution. — ^The  resolution  need  not 
copy  the  proposed  bonds  in  full;  but  It  is  sufficient  to  specify 
that  the  bonds  shall  be  issued  to  represent  the  cost  of  the  improve- 
ment, and  shall  be  serial,  specifying  terms,  time  of  payment,  and 
interest,  which  description  is  to  be  construed  in  eonnectiun  with  the 
positive  requirements  of  the  statute  concerning  the  form  and  eon- 
tents  of  the  bonds. 

Id. — ^AWABD  OF  OONTRACT — ADJOUBNMENT  OF  GOUNdL— Pbucavcts  Su- 
siONS — ^Peesumption. — ^Where  the  council  adjourned  its  session 
until  ten  o'clock  of  the  following  day,  but  resumed  business  at  nine 
o'clock  on  that  day,  the  fact  that  the  contract  was  awarded  on  that 
day  does  not  render  it  invalid,  where  it  does  not  appear  that  it  was 
awarded  before  ten  o'clock.  An  award  before  that  hour  will  not 
be  presumed. 

Id. — Gebtificats  to  Becobd  of  Assessment. — ^Where  it  appears  that 
the  warrant,  assessment,  diagram,  and  engineer's  oertifieate  were 
copied  in  the  proper  book  by  the  street  superintendent,  a  certificate 
to  the  record,  showing  its  date  and  signed  by  the  superintoident, 
is  sufficient  to  entitle  the  record  to  admission  in  evidence;  and  it 
cannot  be  inferred  that  all  of  the  documents  were  not  recorded  at 
the  time  stated. 

iDd — Cbanob  of  Grade  of  Street — Sxtffiodsnot  of  Petition — ^E«ffbot 
OF  Besolution  of  Intention. — It  is  immaterial  whether  a  previous 
petition  for  a  change  of  grade  of  the  street  was  or  was  not  signed 
by  the  owners  of  a  majority  of  the  frontage.  The  resolution  of 
intention  is  conclusive  evidence  that  the  owners  of  a  majority  of 
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the  frontage  had  petitioned  for  its  passage;  and  if  there  had  been 
no  legal  change  of  grade  the  Improvement  contemplated  would  have 
reference  to  the  legal  grade,  where  there  was  nothing  in  the  resolu- 
tion specifying  any  particular  grade  or  level;  and  no  defect  in  the 
original  petition  to  change  the  grade  can  impair  the  validity  of 
the  bonds  provided  for  in  the  resolution. 

fD. — GONTBAGTOB'S   BeTUBN   UPON   ASSKSBMENT — IBBSGULABITIES   CUBED. 

— ^The  contractor's  return  upon  the  assessment  need  not  state  with 
whom  the  superintendent  contracted.  Where  the  warrant  was  in 
favor  of  two  persons  and  the  return  was  made  by  one  of  them,  and 
shows  that  the  demand  was  made  by  virtue  of  the  warrant,  it  does 
not  show  an  untrue  statement;  and  any  irregularities  therein  are 
eured  by  the  conclusive-evidence  clause  of  the  Bond  Act. 
Apfbal  —  Bevsbsal  of  Dxtault  JuDoioN'T— Dismissal  of  Appeal 
FBOM  Oboeb  Befusino  TO  VACATE. — ^Whcre  a  judgment  by  default  is 
reversed  for  insufficiency  of  the  complaint  to  state  a  cause  of  action, 
an  appeal  from  an  order  refusing  to  vacate  the  default  and  Judg- 
ment win  be  dismissed  as  unneeessary  to  be  passed  upon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  to  vacate  default 
and  judgment.    Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Prank  G.  Pinlayson,  and  Edward  B.  Fox,  for  Appellant. 

The  condusive-evidence  clause  of  the  Bond  Act  cures  all 
omissions  that  the  legislature  might  have  dispensed  with 
and  all  irregularities  that  it  might  have  made  immaterial. 
(Ramish  v.  Hartwell,  126  Cal.  443;  Ensign  v.  Barse,  107 
N.  Y.  829;  RoUins  v.  Wright,  93  Cal.  395;  Haaren  v.  High, 
97  Cal.  445;  WHUams  v.  Board  of  Supervisors,  122  U.  S. 
154;  Smith  v.  Cleveland,  17  Wis.  573;  Buggies  v.  County  of 
Pond  du  Lac,  63  Wis.  205;  Marx  v.  Hanthom,  30  Fed.  579; 
Castillo  V.  McConnico,  168  U.  S.  680;  In  re  Orloff  Lake,  40 
La.  Ann.  142;  In  re  Douglas,  41  La.  Ann.  765  Breaux  v. 
Negretio,  43  La.  Ann.  426 ;  Castillo  v.  McConnico,  47  La.  Ann. 
1473;  Pinlayson 's  Street  Laws  of  California,  p.  229.)  Deter- 
mination by  the  council  that  a  sufficient  petition  was  filed  is 
final  and  conclusive.  (People  v.  City  of  Los  Angeles,  133 
Cal.  338 ;  Spaulding  v.  Homestead  etc,  Assn.,  87  Cal.  40 ;  In  re 
Orove  Street,  61  Cal.  453;  Humboldt  County  v.  Dinsmore, 
75  Cal.  604;  Farmers  etc.  Bank  v.  Board,  97  Cal.  318.)  The 
ordinance  of  intention  must  be  deemed  to  be  an  ordinance 
to  grade  to  the  true  grade  wherever  it  might  be.     (Emery 
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V.  San  Francisco  Gas  Co,,  28  CaL  376-377.)  And  if  the 
contractor  did  not  grade  to  the  correct  grade,  the  only  rem- 
edy was  by  appeal  to  the  council.  (Warren  v.  Riddell,  106 
Cal.  352.)  The  proceedings  to  change  the  official  grade  are 
not  open  to  attack  in  this  proceeding.  (Wingate  v.  Astoria, 
39  Or.  603.)  Since  the  property-owner  is  given  a  reasonable 
period  (thirty  days  at  least)  within  which  to  elect  whether 
he  will  attack  the  assessment  lien  or  not,  the  bond,  when 
issued,  may  be  made  conclusive  evidence  of  the  due  per- 
formance of  all  those  jurisdictional  prerequisites  which  are 
made  such  by  legislative  enactment  only,  and  not  by  reason 
of  any  requirement  of  the  constitution.  (Bronson  v.  St.  Croix 
etc.  Co.,  44  Minn.  348;  Buggies  v.  County  of  Fond  du  Lac, 
63  Wis.  205;  Ensign  v.  Barse,  107  N.  Y.  329;  People  v. 
Turner,  117  N.  Y.  227  ;i  Turner  v.  New  York,  168  U.  S.  90; 
25  Am.  &  Eng.  Ency.  of  Law,  p.  698,  note  2.)  The  superin- 
tendent's certificate  of  record  was  sufficient  in  form.  {Him- 
melman  v.  Danos,  35  Cal.  441;  Greenwood  v.  Chandon,  130 
Cal.  469,  470;  Himmelman  v.  Hoadley,  44  Cal.  225;  Moffii 
V.  Jordan,  127  Cal.  625;  Ferine  v.  Lewis,  128  Cal.  239.)  The 
curative  clause  of  the  Bond  Act  cured  any  improper  delega- 
tion of  power  to  the  superintendent,  there  being  no  constitu- 
tional objection  to  an  original  delegation  of  power  in  the 
respects  object'ed  to.  {People  v.  Bartlett,  67  Cal.  156 ;  People 
V.  Hurlhurt,  24  Mich.  69-70;*  Attorney-General  v.  Common 
Council,  29  Mich.  108,  113;  Turner  v.  City  of  Detroit,  104 
Mich.  326.) 

C.  W.  Chase,  for  Respondent 

The  legislature  has  no  power  to  make  anything  conclusive 
evidence  of  indispensable  matters.  (McCready  v.  Sexton,  29 
Iowa,  356;  •  Cooley  on  Constitutional  Limitations,  pp.  452- 
453;  Strode  v.  Washer,  17  Or.  50;  Marx  v.  Hantkom,  148 
U.  S.  183;  Abbott  v.  Lindenbower,  42  Mo.  168;  Dingley  v. 
Paxton,  60  Miss.  1038;  Wantlan  v.  White,  19  Ind.  472; 
East  Kingston  v.  Towle,  48  N.  H.  57;*  Cooley  on  Taxation, 
pp.  521-522;  Allen  v.  Armstrong,  16  Iowa,  513;  Maguiar 
V.  Henry,  84  Ky.  1;^  Ramish  v.  HartweU,  126  Cal.  443;  Lar- 


1 16  Am.  St.  Bep.  498.  «  97  Am.  Dec  575 ;  2  Am.  Bep.  174. 

19  Am.  Bep.  103.  S4  Am.  St.  Bep.  182,  and  notes. 
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son  V.  Dickey,  39  Neb.  463  ;*  Powers  v.  Fuller,  30  Iowa,  476 
6  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1050-1051;  NeweU 
V.  Wheeler,  48  N.  Y.  491;  Banner  v.  5wm5,  39  Fed.  895; 
LUtle  Rock  and  F.  8.  R.  Co.  v.  Payne,  33  Ark.  816  ;*  Lufkin  v- 
Odlveston,  73  Tex.  341;  Sibftcc  v.  Stockle,  44  Mich  562; 
iBflwt  Kingston  v.  Towle,  48  N.  H.  60;*  Davis  v.  ilftnflre,  56 
Ala.  121.)  The  legislature  cannot  validate  a  void  assess- 
ment for  street  improvements.  {People  v.  Lynch,  51  Cal. 
19-36;*  Brady  v.  King,  53  CaL  44;  Fanning  v.  Schammel, 
68  Cal.  428;  KeUy  v.  Luning,  76  Cal.  309;  Schumacker  v. 
Tobermon,  56  Cal.  511.)  The  conclusive-evidence  clause  of 
the  Bond  Act  is  void  as  allowing  an  unreasonably  short  period 
of  limitation.  {Price  v.  Hopkins,  13  Mich.  324;  Hayes  v. 
Douglas  County,  92  Wis  429  ;^  Oroesheck  v.  Seeley,  13  Mich. 
329;  Cooley  on  Constitutional  Limitations,  6th  ed.,  pp.  449 
(and  note),  450;  Baker  v.  Kelley,  11  Minn.  480;  Farrar  v. 
Clark,  85  Ind.  453;  Berry  v.  Ransdall,  4  Met.  (Ky.)  293.)  The 
Bpecifications  unlawfully  delegated  powers  to  the  street  super- 
intendent, which  renders  the  assessment  void.  {Bolton  v. 
OHXercm,  105  Cal.  247;*  Stansbury  v.  White,  121  Cal.  433: 
Orant  v.  Barber,  135  Cal.  188;  Chase  v.  Scheerer,  136  Cal. 
248 ;  Chase  v.  City  Treasurer  of  Los  Angeles,  122  Cal.  540 ; 
Richardson  v.  Heydenfeldt,  46  Cal.  68;  City  of  Stockton  v. 
Creanor,  45  Cal.  646;  Thompson  v.  Schennerhorn,  6  N.  Y. 
95;'  PAeZps  V.  May^w  e^c,  112  N.  Y.  221;  l^ow  v.  Chicago, 
56  m.  356;  Andrews  v.  Chicago,  57  111.  239.)  The  extension 
of  time  to  complete  the  work  after  the  time  expired  rendered 
the  assessment  void.  {Brock  v.  Luning,  89  Cal.  319 ;  Palmer 
V.  Bumham,  120  Cal.  366;  Dougherty  v.  Coffin,  69  Cal.  455; 
Fanning  v.  Schammel,  68  Cal.  429;  Mappa  v.  Lo5  Angeles, 
61  Cal.  309;  Beveridge  v.  Livingstone,  54  Cal.  54;  Turney  v. 
Dougherty,  53  Cd.  619.) 

SHAW,  J. — ^The  defendant  appeals  from  a  judgment  taken 
upon  his  default,  and  from  an  order  refusing  to  vacate  the 
default  and  judgment. 

The  complaint  sets  forth  a  cause  of  action  to  quiet  title. 
The  defendant's  claim  is  alleged  to  consist  of  certain  bonds 
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for  an  assessment  for  street-work,  issued  in  pursuance  of  the 
laws  commonly  known  as  the  Vrooman  Act  (Stats.  1885,  p. 
147),  and  amendments  thereto  and  the  Street  Bond  Act 
(Stats.  1893,  p.  33.)  The  proceedings  leading  up  tx>  the  issu- 
ance of  the  bonds  are  set  forth  at  length  in  the  complaint, 
and  it  is  claimed  that  there  are  numerous  irregularities  and 
defects  therein  which  make  the  bonds  absolutely  void. 

1.  Section  4  of  the  Street  Bond  Act  of  1893  declares  that 
''Said  bonds,  by  their  issuance,  shall  be  conclusive  evidence  of 
the  regularity  of  all  proceedings  thereto  under  said  Street 
Work  Act,  and  this  act,  previous  to  the  making  of  the  certified 
list  of  all  assessments  unpaid  to  the  amount  of  fifty  dollars  or 
over  by  the  street  superintendent  to  the  city  treasurer,  and  of 
the  validity  of  said  lien,  up  to  the  date  of  said  list."  Ap- 
pellant contends  that  under  this  provision  the  plaintiff  is 
precluded  from  making  the  objections,  and  that  the  defects 
and  irregularities  are  thereby  cured. 

In  Ramish  v.  Hartwell,  126  Cal.  443,  we  held  that  this 
clause  of  the  Bond  Act  was  constitutional  in  so  far  as  it  does 
not  estop  inquiry  concerning  tiiose  parts  of  the  proceedings 
which  are  essential  It  is  there  said  that  it  may  be  regarded 
as  settled  that  the  legislature  may  make  a  tax-deed  or  street- 
bond  "conclusive  evidence  of  a  compliance  with  all  provisions 
of  the  statute  which  are  merely  directory  of  the  mode  in  which 
the  power  of  taxation  may  be  exercised,  but  that  it  cannot 
make  it  conclusive  evidence  of  those  matters  which  are  essen- 
tial to  the  exercise  of  the  power;  that  as  to  those  steps  which 
are  jurisdictional  in  their  nature,  and  without  which  the 
power  of  taxation  cannot  be  called  into  exercise — such  as  the 
listing  or  assessment  of  the  property,  a  levy  of  the  tax,  some 
notice  of  its  delinquency,  and  that  the  property  will  be  sold 
therefor — ^the  legislature  cannot  deprive  the  owner  of  the 
right  to  show  want  of  compliance."  (See,  also,  Oerman  Sav. 
and  Loan  Soc,  v.  Ramish,  138  Cal.  120.)  There  has  been  some 
confusion  as  to  the  significance  of  the  word  "jurisdictional" 
in  this  and  other  decisions  on  the  subject.  The  respondent 
appears  to  claim  that  every  act  required  by  law  to  be  done 
by  any  person,  officer,  or  body  in  the  course  of  the  proceeding 
is  "jurisdictional,"  in  the  sense  here  intended,  so  that  its 
omission  or  defective  performance  ousts  jurisdiction  and  ren- 
ders all  subsequent  acts  void,  and  that  none  of  these  irregu- 
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larities  are  affected  by  the  curative  clause.  It  can  be  easily 
shown  that  this  would  make  the  curative  clause  without 
substantial  effect.  By  section  11  of  the  Vrooman  Act  any  per- 
son affected  by  the  improvement,  or  by  the  assessment,  is 
given  the  right  to  appeal  to  the  council  and  thereby  obtain 
a  hearing  and  determination  as  to  any  defect  in  the  perform- 
ance of  the  work  or  irregularity  in  the  assessment  whereby 
he  may  be  injured  or  prejudiced.  By  a  long  line  of  decisions 
it  has  become  the  settled  doctrine  that,  with  respect  to  any 
material  defect  or  irregularity  which  could  be  cured  by  the 
council,  the  remedy  by  appeal  is  the  only  remedy;  so  that 
if  the  party  does  not  appeal  he  waives  the  objection,  and  if 
he  does  appeal  the  judgment  of  the  council  is  conclusive.  As 
to  this  entire  class  of  defects  and  irregularities,  therefore,  the 
curative  clause  could  not  have  been  intended  to  have  any 
effect,  for,  as  above  shown,  they  must  all  have  been  disposed 
of,  either  by  a  failure  to  appeal,  or  by  action  of  the  council 
npon  such  appeal,  before  the  issuance  of  the  bonds — ^the  event 
which  brings  into  action  the  curative  clause.  As  to  all  other 
irregularities  up  to  the  issuing  of  the  warrant — ^those  which 
are  material,  and  which  cannot  be  remedied  by  the  council — 
another  series  of  decisions  has  established  the  principle  that 
they  are  fatal,  and  render  the  entire  proceeding  void.  In 
treating  of  this  class  of  irregularities  the  requirements  of  the 
law  found  to  have  been  disregarded  have  been  frequently  re- 
ferred to  as  "jurisdictional"  in  character,  and  this  without 
r^^rd  to  whether  they  were  or  were  not  a  part  of  the  pro- 
ceeding constituting,  or  necessary  to  constitute,  a  compliance 
with  the  mandates  of  the  state  or  federal  constitution,  the 
intention  evidently  being  merely  to  express  the  idea  that  the 
statute  made  the  requirement  a  material  and  essential  part 
of  the  statutory  plan  of  procedure.  Bespondent  now  claims 
that  this  class  of  irregularities  is  not  affected  by  the  curative 
clause.  These  two  classes  comprise  all  the  material  irregu- 
larities that  can  possibly  occur,  except  the  few  that  might 
occur  after  the  recording  of  the  assessment  and  before  the 
making  of  the  certified  list  of  assessments  unpaid, —  that  is^ 
irregularities  or  omissions  in  the  demand  and  collection  of 
the  amount  due  upon  the  land  assessed.  Immaterial  omissions 
or  defects  would  not  invalidate  the  proceeding  nor  call  for 
any  curative  provision.     With  the  trifling  exception  above 
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mentioned,  there  would  be  no  class  of  irregularities  upon 
which  the  conclusive-evidence  clause  could  have  the  slightest 
effect.  It  is  not  to  be  supposed  that  the  provision  was  in- 
tended to  be  so  futile.  It  is  dear  that  the  clause  was  intended 
to  have  a  much  wider  scope  and  to  cover  any  irregularity  in 
the  entire  proceeding.  The  true  intent  is  put  beyond  doubt, 
in  Bamish  v.  Hartwell,  and  by  the  authorities  cited  in  that  case 
in  support  of  the  proposition  above  quoted,  and  by  other 
authorities  on  the  subject.  In  Ensign  v.  Barse,  107  N.  Y. 
338,  the  court  says,  speaking  of  a  subsequent  validating  act : 
''If  the  thing  wanting  or  omitted  which  constitutes  the  defect 
is  something  the  necessity  for  which  the  legislature  might 
have  dispensed  with  by  prior  statutes,  or  if  something  has 
been  done,  or  done  in  a  particular  way,  which  the  legislature 
might  have  made  immaterial,  the  omission  or  irregular  act 
may  be  cured  by  a  subsequent  statute."  And  on  petition  for 
rehearing  the  court,  on  this  precise  question  of  the  meaning 
of  the  word  ** jurisdictional,"  said:  **A  defect  may  be  in  one 
sense  jurisdictional  relatively  to  the  authority  of  the  assessors 
acting  under  an  existing  law,  and  yet  not  so  as  it  respects  the 
power  of  the  legislature  to  pass  a  statute  curing  the  defect." 
(P.  346.)  The  proposition  is  thus  stated  by  other  authorities : 
**  Where  directions  upon  the  subject  might  originally  have 
been  dispensed  with,  or  executed  at  another  time,  irregulari- 
ties arising  from  neglect  to  follow  them  may  be  remedied  by 
the  legislature."  (Williams  v.  Supervisors,  122  U.  S.  163- 
164.)  **It  is  competent  for  them  [the  legislature]  to  sanc- 
tion, retroactively,  such  proceedings  in  the  assessment  of  the 
tax  as  they  could  have  legitimately  sanctioned  in  advance." 
(Exchange  Bank  Cases,  21  Fed.  100.)  **The  legislature  may 
make  the  tax-deed  conclusive  evidence  of  compliance  with 
every  requirement  which  the  legislature  might  originally,  in 
the  exercise  of  its  discretion,  have  dispensed  with."  {In  re 
Douglas,  41  La.  Ann.  765;  Breaux  v.  Negretto,  43  La.  Ann. 
434.)  ''Inasmuch  as  it  is  entirely  competent  for  the  legis- 
lature to  prescribe  such  formulas  as  it  pleases  with  regard 
to  the  levy  and  collection  of  taxes,  it  is  fully  within  its  power, 
by  retroactive  legislation,  to  dispense  with  their  necessity 
and  obviate  the  evils  of  their  non-observance."  (Vaughan  v. 
Swayzie,  56  Miss.  709.)  **The  healing  act  must  in  all  cases 
ho  c^onfined  to  validating  acts  which  the  legislature  might 
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previously  have  authorized  or  omitted.'*  (Jones  v.  Landis, 
50  N.  J.  L.  376.)  The  power  to  pass  such  curative  statutes 
is  the  same  with  respect  to  local  assessments  as  to  general 
taxes,  and  is  ''without  any  limit  except  such  as  is  imposed 
by  constitutional  restrictions  or  limitations. ' '  {In  re  Cammrs. 
of  Elizdbeth,  49  N.  J.  L.  497;  Blount  v.  JanesviUe,  31 
Wis.  658.)  A  curative  statute  or  clause  may  preclude  all 
investigation  except  ''the  single  inquiry  whether,  in  the  case 
presented,  the  effect  of  applying  the  statute  is  to  deprive  the 
party  of  his  property  without  due  process  of  law."  (Judson 
on  Taxation,  sec.  337.)  The  following  authorities  are  sub- 
stantially to  the  same  effect:  Rollins  v.  Wright,  93  Cal.  395; 
Haaren  v.  High,  97  Cal.  445;  Larsen  v.  Dickey,  39  Neb.  463;' 
Marx  V.  Hanthom,  30  Fed.  579 ;  In  re  Lake  40  La.  Ann.  142 ; 
Raley  v.  Ouinn,  76  Mo.  263 ;  Joslin  v.  Rockwell,  59  Hun  129 ; 
128  N.  Y.  334;  People  v.  Turner,  145  N.  Y.  451;  Castillo  v. 
McConnico,  168  U.  S.  674;  Tifft  v.  Buffalo,  82  N.  Y.  210, 
HatzunQ  v.  Syracuse,  92  Hun  204;  2  Cooley  on  Taxation. 
3d  ed.,  p.  1014;  Burroughs  on  Taxation,  p.  336;  2  Desty  on 
Taxation,  618,  619.  The  two  cases  last  mentioned  and  many 
others  which  might  be  cited  are  cases  of  local  assessments. 
The  correct  proposition  is,  that  as  the  legislature  has  power 
to  devise  any  scheme  for  the  assessment  and  levy  of  taxes 
for  local  improvements,  provided  such  scheme  includes  such 
notice  and  opportunity  for  hearing  to  the  owner  of  property 
taxed  as  will  be  sufficient  to  constitute  the  due  process  of  law 
required  by  the  constitution,  and  otherwise  complies  with 
constitutional  limitations  and  restrictions,  so  the  legislature, 
by  a  curative  clause  in  the  law  establishing  the  scheme,  may 
provide  that  the  issuance  of  a  bond,  or  the  execution  of  a  deed, 
in  the  enforcement  of  such  levy  or  assessment,  shall  be  con- 
clusive evidence  of  the  regularity  of  the  performance  of  all 
the  required  steps  in  the  proceeding,  excepting  those  that  are 
necessary  to  constitute  the  due  process  of  law,  or  to  comply 
with  any  other  constitutional  prerequisite.  As  tx)  all  these 
other  statutory  steps  or  acts,  the  same  power  which  prescribes 
them  is  competent  to  declare  that  their  non-observance  shall 
not  be  fatal  to  the  validity  of  the  tax  and  that  no  inquiry 
may  be  made  concerning  them.  This  is  substantially  tiie 
effect  of  the  statute  in  question  here.    The  conclusive-evidence 
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elaiuie  of  section  4  of  the  Bond  Act  is  a  part  of  the  law  nnder 
which  the  proceeding  was  carried  on,  and  its  effect  is  the 
same  as  if  it  declared  that,  although  all  of  these  intermediate 
steps  are  directed,  yet,  if  they  are  not  performed  as  required, 
and  the  owner  permits  the  matter  to  proceed  until  the  bond 
is  issued,  he  shall  be  thenceforth  precluded  from  proof  of 
such  non-observance,  and  the  requirements  shall  be  condu- 
siyely  presumed  to  have  been  complied  wilii,  excepting  those 
which  are  necessary  to  comply  with  constitutional  mandates. 

It  is  intimated,  rather  than  claimed,  by  the  respondent 
that  the  phrase  ** regularity  of  all  proceedings,"  included  in 
tiie  clause  of  section  4  in  question,  does  not  include  such 
defects  as  the  failure  to  perform  a  required  act,  but  only 
refers  to  the  defective  or  imperfect  performance  of  such  acts 
as  appear  to  have  been  at  least  attempted.  Some  support  for 
this  contention  is  found  in  the  opinion  in  Ratnish  v.  Hart- 
well,  126  Cal.  443,  where  it  is  said:  ''This  clause  does  not 
necessarily  imply  that  any  proceedings  were  in  fact  taken,  but 
is  limited  to  the  'regularity'  of  such  as  were  taken."  This 
however,  was  said  with  reference  to  those  parts  of  the  pre- 
scribed proceeding  as  should  be  deemed  essential  to  a  com- 
pliance with  the  constitutional  restrictions  upon  the  power  of 
the  legislature.  Any  other  signification  would  make  the 
opinion  contrary  to  all  authority.  An  "irregularity"  is  a 
"violation  or  non-observance  of  established  rules  and  prac- 
tices." (Black's  Law  Dictionary,  644.)  It  "consists  either 
in  omitting  to  do  something  that  is  necessary  for  the  due  and 
orderly  conduct  of  a  suit,  or  in  doing  it  at  an  unseasonable 
time,  or  in  an  improper  manner."  {Ex  parte  Oibson,  31 
Cal  625;*  17  Am.  &  Eng.  Ency.  of  Law,  481;  Jackson  v. 
Kittle,  34  W.  Va.  212.)  The  decisions  cited  by  respondent 
on  the  proposition  that  an  act  which  is  void  in  toto  cannot  be 
validated  by  statute  are  inapplicable  except  to  such  acts  as 
are  void  because  in  violation  of  the  constitution.  AU  other 
parts  of  the  proceedings  are  subject  to  the  rule  that  the 
power  which  creates  can  also  destroy. 

What,  then,  are  the  essentials  the  non-observance  of  which 
cannot  be  cured  t  The  property  must  be  witiiin  the  juris- 
diction of  the  local  board;  there  must  be  the  actual  perform- 
ance of  some  work  which  is  to  be  paid  for,  that  is,  a  "subject- 
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matter"  of  which  the  council  can  acquire  jurisdiction;  an 
assessment  or  apportionment  of  the  amount  to  be  raised  must 
be  made ;  and,  as  above  stated,  there  must  be  sufficient  notice 
and  opportunity  for  the  hearing  and  determination  of  griev- 
ances and  objections  to  constitute  due  process  of  law.  In  some 
cases  relating  to  ordinary  annual  taxes  it  is  said  there  must 
be  some  notice  of  sale,  and  this  is  among  the  essentials  men- 
tioned in  Romish  v.  HartweU.  But  these  decisions  do  not 
apply  to  local  assessments  under  our  statute,  where  notice  of 
rale  is  provided  for  by  the  requirement  that  a  sale  can  be 
made  only  in  execution  of  a  judgment  of  foreclosure,  in  which 
the  law  for  ordinary  execution  sales  applies. 

In  this  case  the  location  of  the  street  within  the  jurisdiction 
of  the  council,  the  actual  performance  of  the  work  as  ordered, 
and  the  making  of  a  de  facto  assessment  are  all  admitted.  By 
the  Vrooman  Act  the  city  council  is  given  jurisdiction  to  order 
made  any  of  the  improvements  therein  mentioned  by  the 
proceeding  therein  prescribed.  The  proceeding  is  begun 
by  a  resolution  of  intention  to  do  the  work  passed  by  the 
council,  which  must  be  posted  and  published.  A  notice  of 
the  work  and  resolution  is  then  to  be  posted  and  published 
by  the  street  superintendent.  At  any  time  after  the  first 
publication  of  the  resolution,  and  before  the  assessment  is 
issued,  any  property-owner  may  appear  before  the  council 
and  remonstrate  or  object  to  the  proceeding  in  any  particular 
and  obtain  a  hearing  and  decision  thereon.  At  the  expiration 
of  twenty-five  days  after  the  resolution  has  been  fully  pub- 
lished and  twenty  days  after  the  notice  is  given  by  the  street 
superintendent,  liie  statute  declares  that  the  council  is  deemed 
to  have  acquired  jurisdiction  to  order  the  work  done.  This 
part  of  the  proceeding  constitutes  **due  process  of  law"  and 
satisfies  the  constitutional  requirement.  {Brown  v.  Drain, 
112  Fed.  585;  187  U.  S.  635;  Lent  v.  Tillson,  72  Cal.  404.) 
These  seem  to  comprise  all  the  essentials  required  by  either  the 
state  or  federal  constitution. 

The  act  then  makes  provision  with  much  detail  for  advertis- 
ing for  and  receiving  bids  for  the  work,  letting  the  contract 
for  the  work  to  the  lowest  bidder,  the  execution  of  a  contract 
in  pursuance  thereof  for  the  performance  of  the  work,  and  the 
supervision  of  its  performance  by  city  overseers.  After  the 
work  is  comiileted  to  the  satisfaction  of  the  city  authoritaes 
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an  assessment  upon  the  property  benefited  is  to  be  made  in 
accordance  with  the  minute  directions  of  the  statute,  and 
when  properly  certified  and  recorded  the  several  amounts 
assessed  become  liens  on  the  several  lots.  All  persons  are 
deemed  to  have  notice  of  the  assessment  from  the  time  it  is 
recorded. 

It  is  obvious  that  the  manner  of  procedure  after  the  council 
has  acquired  jurisdiction  to  order  the  work  done — ^the  entire 
subject  of  letting  the  work,  executing  the  contract,  completing 
the  work,  and  the  minor  details  as  to  the  mode  and  manner  of 
making  the  assessment — are  matters  within  the  legislative 
discretion.  If  a  plan  entirely  different  in  detail  from  that 
contained  in  the  statute,  but  arriving  at  the  same  result  had 
been  adopted  by  the  legislature  for  the  accomplishment  of 
these  objects,  and  had  been  enacted  as  law  instead  of  the  one 
embodied  in  the  statute,  such  law,  from  a  constitutional  point 
of  view,  would  have  been  a  valid  enactment.  There  is  nothing 
in  the  constitution  which  made  the  plan  adopted  a  necessary 
one  in  these  particulars.  The  legislature  could  at  any  time 
amend  the  law  by  omitting  all  the  details  after  jurisdiction 
is  acquired,  and  giving  the  council  general  power  to  get  the 
work  done  by  such  means  and  in  such  manner  as  it  deems 
best,  and  the  law  would  still  be  constitutional.  It  must  be 
equally  competent  to  provide,  in  the  law  itself,  that  a  dis- 
regard of  its  provisions  as  to  any  of  these  intermediate  pro- 
ceedings shall  not  be  fatal  to  the  validity  of  the  assessment, 
or  that  after  a  given  stage  in  the  matter  has  been  reached, 
all  inquiry  as  to  such  proceedings  shall  be  cut  off,  and  they 
shall  be  conclusively  presumed  to  have  been  performed  in  the 
manner  required  by  the  law. 

2.  Many  of  the  plaintiff's  objections  to  the  proceedings  are 
within  the  scope  of  this  proposition.  Among  these  objections 
are  the  following:  That  the  time  for  the  completion  of  the 
work  was  extended  after  the  time  first  fixed  had  expired; 
that  the  notice  of  the  time  of  receiving  bids  for  the  contract 
was  not  posted  or  published  for  the  precise  number  of  hours 
or  days  which  plaintiff  claims  the  law  directs;  that  the  con- 
tract did  not  contain  a  provision  that  the  materials  **used" 
should  comply  with  the  specifications ;  that  the  street  superin- 
tendent recorded  the  assessment  but  did  not  properly  certify 
to  such  record;  that  the  time  for  beginning  work  under  the 
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contract  was  not  precisely  fixed  by  the  contract;  and  that 
the  certificate  of  the  engineer  docs  not  show  that  he  measured 
the  work. 

Without  determining  whether  or  not  these  objections  would 
be  fatal  or  material  if  offered  in  a  proceeding  in  which  they 
could  be  made,  it  is  sufficient  to  say  that,  under  the  curative 
clause  of  the  Bond  Act,  after  the  bonds  are  issued  the  ob- 
jections are  conclusively  presumed  to  have  no  foundation  in 
fact 

The  legislature  undoubtedly  could  have  enacted  a  valid  law, 
which  would  have  authorized  the  extension  of  the  contract 
after  the  time  first  fixed  had  expired,  or  the  receiving  of  bids 
after  a  more  limited  notice,  or  providing  that  a  contract  need 
not  expressly  provide  that  the  materials  used  shall  comply 
with  the  specifications,  or  that  the  record  of  the  assessment 
need  not  be  certified,  or  that  the  time  to  begin  work  need  not 
be  fixed  in  the  contract,  or  that  no  certificate  need  be  made  by 
the  engineer.  Having  such  power,  it  likewise  has  power  to 
declare  that  after  the  issuance  of  the  bonds  it  shall  be  con- 
clusively presumed  that  such  directions,  if  any  such  exist,  have 
been  followed. 

The  same  may  be  said  of  the  objection  that  the  specifications 
delegated  to  the  street  superintendent  powers  which  the  law 
vests  in  the  council.  Such  powers  might  lawfully  have  been 
given  to  the  street  superintendent  in  the  first  instance,  and 
hence  they  are  subject  to  the  curative  eflPect  of  the  clause  in 
question.  There  might,  of  course,  be  an  attempt  to  give  him 
such  power  as  to  enable  him  to  make  a  complete  departure 
from  the  statutory  plan  of  procedure,  and  substitute  for  the 
work  ordered  by  the  council  a  different  character  of  work 
This  would  be  equivalent  to  an  attempt  to  compel  the  making 
of  the  improvement  without  notice  of  the  character  of  the 
work  to  be  done, — ^that  is,  without  due  process  of  law, — ^and  it 
would  necessarily  be  void  notwithstanding  a  curative  clause. 
So  also  the  alternative  plan  giving  him  power  to  change  the 
amount  of  the  contract  price  and  of  the  assessment,  as  was 
attempted  and  condemned  in  Bolton  v.  GUleran,  105  Cal.  244/ 
may  be  beyond  the  reach  of  a  curative  provision,  because  it 
would  give  i)ower  to  that  oflScer  to  improve  the  street  and 
levy  an  assessment  without  a  substantial  compliance  with  con- 
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stitational  conditions.  But  we  have  here  no  attempt  to  mak3 
any  snch  radical  departure.  The  contract  price  was  fixed 
by  the  council  and  could  not  be  changed.  The  only  discretion 
given  to  the  superintendent  of  streets  was  with  respect  to  the 
manner  of  performance  of  certain  subordinate  parts  of  the 
contract;  details  in  the  application  of  the  general  plan  of  the 
work  to  the  actual  physical  conditions  disclosed  by  the  doing 
of  the  work,  which  could  not  be  absolutely  determined  before- 
hand. The  details  here  left  to  that  ofKcer  consist  of  such 
things  as  the  substitution  of  good  earth  for  spongy  material 
found  in  place  beneath  the  proposed  deposit  of  gravel,  the 
quality  of  earth  to  be  used  for  fills,  and  the  allowance  for 
settling  and  the  corresponding  change  in  tiie  form  of  what 
is  called  the  "cross-section,*'  the  culverts  to  be  put  in  where 
drainage  is  necessary,  the  slope  of  the  banks  of  fills,  and  the 
exact  shade  of  the  ''dark  slate  color"  to  be  given  to  the  surface 
of  the  sidewalk.  However  desirable  it  would  be  to  have  the 
precise  details  of  the  work,  even  to  the  smallest  fraction, 
fixed  in  advance  of  the  bids,  so  that  the  exact  cost  to  the 
contractor,  as  well  as  the  contract  price  may  be  known  at 
the  time  the  contract  is  let,  it  always  has  been,  and  always 
will  be  impossible  to  do  so.  As  was  said  in  Haugkawoui  v. 
Huhhardj  131  Cal.  678,  ''To  some  extent  such  details  must 
depend  on  unanticipated  contingencies,  and  can  be  deter- 
mined only  by  the  exigencies  of  the  actual  construction.  The 
specifications  must,  therefore,  always  fail,  more  or  less,  Id 
certainty  or  completeness  of  detail,  and  hence  the  most  accu- 
rate and  detailed  specifications  must  leave  unprovided  for 
many  questions  arising  in  the  course  of  the  work,  as  to  the 
kind  and  amount  of  the  work  or  materials  and  otiier  details 
of  construction."  The  giving  of  discretion  to  some  person  aa 
to  all  these  details,  the  culverts  possibly  excepted,  is  inevitable 
in  every  such  work.  If  not  vested  in  and  exercised  by  the 
street  superintendent,  it  will  be  exercised  by  the  contractor 
himself.  The  statute  recognizes  this  condition,  and  itself  pro- 
vides that  the  work  must  be  done  to  the  satisfaction  of  the 
street  superintendent.  The  culverts  may  not  be  subject  to 
this  necessity,  and,  in  the  absence  of  a  curative  clause,  might 
be  sufficient  to  invalidate  the  assessment.  {Or ant  v.  Barber ^ 
135  Cal.  188.)  But  unquestionably  the  legislature  might  have 
provided  in  the  statute  that  the  number  and  location  of  the 
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culverts  to  be  placed  under  any  graded  streets  should  be  con- 
trolled by  the  street  superintendent,  and  tiiat  the  contractor 
for  any  such  work  should  construct  them  where  directed  by 
such  oiBcer.  Hence  the  curative  provision  validates  the  as- 
sessment in  this  respect.  Much  more  is  this  true  of  tiie  other 
details.  AU  of  them  relate  to  the  manner  of  the  work  and 
the  method  of  procedure  to  get  it  done,  and  not  to  the  sub- 
jects of  the  notice  to  the  owners,  the  hearing  of  grievances, 
the  fact  that  work  was  done,  nor  to  the  existence  of  a  uniform 
assessment. 

With  respect  to  the  objection  as  to  the  failure  of  the  con- 
tract to  dedare  that  the  materials  '^used"  shall  comply  with 
specifications,  it  may  be  observed  tiiat  the  contract  does  re- 
quire the  contractor  to  '^furnish''  the  materials  required 
thereby  and  according  thereto.  Counsel's  argument  is,  that 
^naterials  can  be  ** furnished"  without  being  **used."  The  an- 
vwer  is,  that  no  materials  can  be  tised  without  being  furnished, 
and  if  the  materials  furnished  are  sufficient,  the  materials 
osed  must  be  sufficient  also. 

Some  other  questions  require  more  particular  notice. 

3.  The  fact  that  the  plaintiff  at  tiie  time  the  procedings 
Were  in  progress  was  a  mortgagee  only,  and  became  an  owner 
subsequently  upon  a  foreclosure  of  her  mortgage,  even  if  it 
is  conceded  that  such  fact  is  averred,  is  entirely  immaterial 
As  mortgagee  she  was  as  much  bound  by  the  proceedings  as 
if  she  had  been  the  owner,  and  her  lien  as  mortgagee,  although 
it  may  have  been  prior  in  point  of  time  to  that  of  the  assess- 
ment, was  not,  because  of  that  priority,  paramount  thereto. 
The  assessment  lien  covered  the  entire  estate  and  was  para- 
mount to  all  existing  liens  of  a  private  nature.  (Oerman  8av, 
and  L.  8oc  v.  Bamish,  138  Cal.  125;  Calif amia  etc.  Co.  v. 
Weiss,  118  Cal.  492.) 

4.  The  fact  that  the  conclusive  evidence  clause  of  liie  Bond 
Act  arbitrarily  fixes  a  period  of  thirty  days,  after  which  de- 
fects which  before  may  have  been  fatal  are  placed  beyond 
nquiry,  does  not  make  the  law  unreasonable.     There  is  no 

strict  analogy  between  such  a  law  and  a  new  statute  of  limi- 
tations shortening  the  time  previously  allowed  for  the  bring- 
ing of  an  action.  In  such  cases  it  has  been  held  that  the  new 
law  is  void  if  it  prescribes  a  period  so  short  that  it  does  not 
give  the  party  a  reasonable  time  after  it  takes  effect  within 
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which  to  begin  his  action.  Here  the  notice  of  the  proceedings 
is  suflScient  to  constitute  due  process  of  law.  The  period  of 
thirty  days  after  the  date  of  the  warrant,  within  which  the 
statute  permits  an  owner  to  prevent  the  issuance  of  any  bond 
by  filing  an  afiSdavit  and  requesting  that  no  bond  be  issued, 
gives  a  reasonable  time  to  the  owner  within  which  to  make 
his  election  whether  he  will  take  advantage  of  the  extension  of 
time  afforded  by  the  issuance  of  a  bond,  or,  by  requesting 
that  no  bond  be  issued,  preserve  such  rights  as  he  may  think 
he  hia  to  defeat  the  assessment  for  irregularity  in  the  pro- 
ceedings. The  notices  having  been  given,  he  is  conclusively 
presumed  to  have  knowledge  of  his  right  to  so  elect.  It 
should  not  be  forgotten  that,  at  the  time  the  assessment  be- 
comes due,  other  persons  have  valuable  property  rights  at 
stake  as  well  as  the  owner. 

5.  It  was  not  necessary  that  the  resolution  of  intention 
should  have  given  a  more  complete  description  of  the  work. 
The  act  provides  that  the  council  shall  pass  a  resolution  of 
intention  ** describing  the  work."  The  resolution  in  question 
declares  it  to  be  the  intention  of  the  council  that  the  described 
street  "be  graded,  graveled  and  guttered  in  accordance  with 
the  plans  and  profiles  on  file  in  the  office  of  the  city  engineer 
and  specifications  on  file  in  the  office  of  the  city  clerk  of  the 
city  of  Los  Angeles.  .  .  .  That  a  cement  curb  be  constructed 
along  each  line  of  the  roadway  of  said"  street  in  accordance 
with  said  specifications,  and  *'that  a  cement  sidewalk  five 
feet  in  widtli  be  constructed  along  each  side  of  said"  street, 
in  accordance  with  the  said  specifications. 

It  is  claimed  that  the  resolution  does  not  sufficiently  de- 
scribe the  work,  and  also  that  the  plans  and  specifications  on 
file  are  made  a  part  of  the  resolution  by  the  reference  to  them, 
and  that  the  proceedings  are  void  because  these  plans  and 
specifications  were  not  incorporated  into  the  resolution  and 
published.  The  appellant  in  answer  to  this  claim  contends 
that  the  curative  clause  of  the  Bond  Act  covers  these  defects, 
if  such  they  are.  The  resolution  of  intention  is  the  first  step 
in  the  proceeding.  It  is  to  be  published,  and  it  is  by  means  of 
such  publication,  and  the  notice  thereafter  given,  which  refers 
to  it  for  particulars,  that  the  council  acquires  jurisdiction. 
It  is  a  part  of  the  "due  process  of  law"  required  by  the  con- 
stitution, the  want  of  which  cannot  be  cured  or  waived  by  the 
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legislature.    There  must  be  a  substantial  compliance  with  the 
provisions  of  the  act  in  regard  to  this  preliminary  process. 

In  several  decisions  of  this  court,  involving  resolutions 
which  did  not  refer  to  any  sufficient  plans  or  specification«, 
it  has  been  held  that  the  phrase  '' describing  the  work"  in  the 
act,  means  that  the  resolution  must  not  only  describe  the  work 
proposed  to  be  done,  but  must  also  state,  in  general  terms  at 
least,  the  materials  of  which  such  work  is  to  be  composed. 
Thus,  it  is  said  that  a  resolution  declaring  the  intention  that 
a  certain  street  be  ** curbed"  or  "guttered,"  or  that  "suitable 
drains  and  inlets"  be  made,  or  that  a  "flushing  apparatus" 
be  provided,  does  not  sufficiently  describe  the  work,  and  that 
an  assessment  fotmded  upon  such  a  resolution  is  void. 
(Schweism  v.  Mahon,  128  Cal.  114;  Fay  v.  Reed,  128  Cal. 
358;  Bay  Rock  Co.  v.  Bell,  133  Cal.  152;  WUliamson  v.  Joyce, 
137  Cal.  107.)  In  Bay  Bock  Co  v.  Bell  and  Fay  v.  Reed 
there  was  a  reference  to  plans  and  specifications,  but  it  was 
found  that  the  reference  was  incomplete,  or  that  such  plans 
or  specifications  were  themselves  defective  and  insufficient 
to  remove  the  uncertainty  as  to  the  materials.  The  question 
whether  or  not  an  ordinance  can  be  aided  by  a  reference  to 
documents  on  file  was  mentioned,  but  in  each  case  it  was 
expressly  left  undecided.  There  is  no  decision  in  this  state 
on  the  exact  point.  It  has  been  held  that  such  an  ordinance 
can  be  aided,  as  to  the  description  of  the  street  to  be  improved, 
by  a  reference  to  records  or  to  facts  manifest  to  the  eye  on  the 
street  itself.  (Williams  v.  Bergin,  116  Cal.  57;  Cohen  v.  Ala- 
meda, 124  Cal.  507.)  It  was  not  claimed  that  the  things  tiius 
referred  to  must  also  be  published.  There  are  other  cases  of 
similar  import.  The  authorities  of  other  states,  with  practical 
unanimity,  establish  the  rule  that  a  reference  to  plans  and 
specifications  on  file  will  serve  to  make  sufficient  the  descrip* 
tion  of  the  work  in  a  resolution  of  this  character,  where,  by 
the  terms  of  the  description  in  the  resolution  itself,  it  would 
be  void.  The  following  authorities  are  substantially  to  this 
effect :  Stone  v.  Cambridge,  6  Cush.  270;  Boehme  v.  Monroe 
106  Mich.  404;  Jenney  v.  Des  Moines,  103  Iowa,  350;  Carlin- 
vUle  V.  McClure,  156  111.  496;  Chicago  etc.  R.  R.  Co.  v.  Chi- 
cago 172  111.  69;  Lehmers  v.  Chicago,  178  111.  530;  Clafflin 
V.  Chicago,  178  111.  594;  Shannon  v.  Hinsdale,  180  111.  202; 
Brewster  v,  Peru,  180  lU.   124;  2  Beach  on  Public  Cor- 
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poratioDS,  seo.  1182;  McQuillin  on  Municipal  Ordinances, 
sec.  545. 

This  does  not  make  the  plans  and  specifications  referred  to 
an  integral  part  of  the  resolution  so  that  they  must  also  be 
published  in  order  to  comply  with  the  statute  requirino:  the 
publication  of  the  resolution.  The  rule  is  but  an  application 
of  the  maxim,  ''That  is  certain  which  can  be  made  certain.'' 
(Ciy.  Code,  sec.  3538.)  It  applies  not  only  to  ordinances,  but 
to  all  documents  alike.  It  is  the  same  rule  which  allows  refer- 
ences to  a  map,  plat,  or  to  other  documents  in  a  description 
of  land.  Where  such  descriptions  are  required  to  be  pub- 
lished,— as  in  a  notice  of  sale  of  land,  for  instance, — ^it  is  never 
necessary  to  incorporate  in  the  publication  the  map  or  plat 
referred  to  in  order  to  make  a  legal  publication.  The  pur- 
pose to  be  served  by  the  publication  of  the  resolution  is,  in 
the  first  place,  to  inform  interested  persons  of  the  general 
character  of  the  improvement  proposed,  and,  in  tiie  second 
place,  to  make  a  specific  declaration  of  the  particular  kind  of 
improvement,  as  a  basis  of  future  action.  The  plans  and 
specifications  being  on  file  in  a  public  office  both  purposes  will 
be  as  well  accomplished  by  a  mere  reference  to  them  as  by 
setting  them  forth  in  full  as  a  part  of  the  resolution.  The 
plans  and  specifications  referred  to  supply  all  the  informa- 
tion required  to  make  the  character  of  the  work  and  mate- 
rials absolutely  certain.  We  hold  that  a  resolution  of  inten- 
tion sufficiently  describes  the  work  if  it  states  the  kind  of 
work  to  be  done,  as  stated  in  the  statute,  and  refers  to  plans 
and  specifications  on  file  in  the  office  of  the  city  clerk  or 
engineer,  which  give  the  details  as  to  the  materials  to  be  used, 
and  that  the  matters  referred  to  need  not  be  published. 

6.  The  Bond  Act  provides  (sec.  2)  that  "Whenever  the  city 
council  .  .  .  shall  find,  upon  estimates  of  the  engineer,  that 
the  cost  of  any  proposed  work  .  .  .  will  be  greater  than  fifty 
cents  per  front  foot"  it  may  determine  that  bonds  shall  be 
issued  under  the  act,  and  (sec.  3)  that  when  said  city  council 
shall  determine  that  bonds  shall  be  issued  "it  shall  so  declare 
in  the  resolution  of  intention  to  do  said  work."  (Stats.  1893, 
p.  33.)  These  provisions  do  not  make  it  necessary  that  the 
council  should  by  a  formal  statement  declare  sudi  finding. 
The  council  must,  of  course,  ascertain  and  find  that  the  cost 
will  exceed  the  amount  named,  but  this  does  not  mean  that 
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there  must  be  an  express  written  declaration  of  such  finding 
similar  to  that  required  in  an  action  in  the  superior  court,  or 
at  all.  The  resolution,  after  the  recital  as  to  the  cost,  declares 
that  '*it  is  hereby  determined  that  bonds  shall  be  issued"  as 
provided  in  the  act.  The  passage  of  the  resolution  containing 
this  declaration  sufficiently  indicated  that  the  council  had 
found  the  necessary  fact.  "Where  a  legislative  body  is  given 
power  to. act  whenever  it  shall  find  a  given  fact  to  exist,  it  is 
not  necessary,  as  a  condition  to  the  exercise  of  the  power, 
that  such  body  should  previously  or  contemporaneously  make 
a  declaration  that  the  fact  exists.  The  fact  that  it  ta^es  the 
action  raises  the  presumption  that  it  had  upon  inquiry  ascer- 
tained the  existence  of  the  fact,  unless  the  statute  giving  the 
power  explicitly  requires  an  express  finding  or  declaration 
of  the  conditions  precedent  The  Bond  Act  does  not  require 
any  declaration  whatever  as  to  the  cost.  All  that  is  required 
to  be  stated  in  the  resolution  is  the  determination  of  the  coun- 
eil  that  bonds  shall  be  issued.  This  the  resolution  does,  and 
this  implies  a  finding  that  the  cost  exceeded  the  amount  re- 
quired. (McQuiUin  on  Municipal  Ordinances,  sec.  140; 
Oerman  8av.  and  L.  8oc.  v.  Bamish,  138  Cal.  130 ;  Spaulding 
V.  Homestead  etc,  Assn.,  87  CaL  45;  Farmers  etc.  Bank  v. 
Board,  97  Cal.  328;  People  v.  Los  Angeles,  133  Cal.  342.) 

7.  It  is  claimed  that  the  contract  was  awarded  at  a  time 
when  the  council  was  not  lawfully  in  session.  There  is  noth- 
ing in  the  point,  even  if  we  concede  that  the  curative  clause 
does  not  place  it  beyond  inquiry.  It  is  alleged  that  the  coun- 
cil, being  in  session  the  day  before,  had  adjourned  that  session 
to  the  next  day  at  ten  o'clock,  but  that  in  fact  said  adjourned 
session  was  csJled  to  order  and  began  to  transact  business  at 
nine  o'dock,  and  that  the  contract  was  awarded  on  that  day. 
It  is  not  alleged  that  the  contract  was  awarded  before  ten 
o'dock,  and  it  will  certainly  not  be  presumed  that  such  was 
the  fact.    Further  oommeiit  is  unnecessary. 

8.  With  regard  to  the  supposed  defect  in  the  certificate 
attached  to  the  record  of  the  assessment  and  in  the  record 
itself,  it  may  be  further  said  that  the  facts  alleged  show  no 
such  irregularity.  It  appears  that  the  warrant,  assessment, 
diagram,  and  engineer's  certificate  were  copied  in  the  proper 
book  by  the  street  superintendent,  and  that  the  certificate  wa« 
in  the  following  words,  written  underneath  them:  ''Recorded 
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9 :15  a.  m.  Apr.  11,  A.  D.  1896.  P.  A.  Howard,  Street  Super- 
intendent City  of  Los  Angeles."  The  criticism  seems  to  be 
that  the  documents  may  have  occupied  several  pages  of  the 
record,  and  the  certificate  is  insufficient  because  it  does  not 
expressly  state  that  all  of  the  documents  were  recorded  at  that 
time.  This,  however,  is  implied  from  the  words  used  and 
the  place  where  they  appear  inmiediately  following  the  docu- 
ments, coupled  with  the  further  consideration  that  the  law 
required  all  these  documents  to  be  recorded  by  that  oflScer  in 
that  book.  This  would  be  a  sufficient  showing  to  admit  the 
record  in  evidence,  and  it  by  no  means  justifies  or  authorizes 
the  conclusion  that  the  documents,  or  any  of  them,  were  not 
recorded  at  the  time  stated. 

9.  Section  2  of  the  Vrooman  Act  provides:  "that  whenever 
the  grade  of  a  street  shall  hereafter  be  changed,  the  petition 
of  the  owners  of  a  majority  of  the  feet  fronting  thei'eon,  ask- 
ing for  grading  the  same  to  the  new  grade,  shall  be  a  condi- 
tion precedent  to  the  ordering  of  such  grading  to  be  done." 
It  is  alleged  that  the  grade  had  been  changed  before  the  pro- 
ceedings here  involved  were  begun,  and  that  the  change  of 
grade  was  made  upon  a  petition  which  was  not  signed  by  the 
owners  of  the  major  part  of  the  frontage,  as  required  by  sec- 
tion 38  of  the  act  as  amended  in  1893.  (Stats.  1893,  p.  89.) 
It  is  further  alleged,  in  effect,  that  the  resolution  of  inten- 
tion to  do  the  work  for  which  these  bonds  were  issued,  was 
preceded  by  and  founded  upon  a  petition  asking  that  the 
street  be  graded  to  the  new  grade,  which  petition  was  not 
signed  by  the  owners  of  a  majority  of  the  frontage,  as  re- 
quired by  section  2  above  quoted.  Hence,  it  is  claimed  the 
proceeding  was  unauthorized  and  the  bonds  void.  In  Oerman 
Sav.  and  L.  Soc.  v.  Ramishf  138  Cal.  130,  it  is  said  that  in  such 
a  case  the  passage  by  the  council  of  the  resolution  of  intention 
to  do  the  work  **is  itself  conclusive  evidence  that  at  its  pas- 
sage the  persons  whose  names  appeared  upon  the  petition  were 
owners  of  a  majority  of  the  frontage,"  and  this  seems  to 
answer  the  contention.  A  further  and  sufficient  answer  to  the 
point  is,  that,  as  pleaded,  it  is  completely  self -destructive.  The 
act  of  1893  aforesaid  relating  to  a  change  of  the  theoretical 
grade  just  as  positively  requires  the  filing  of  a  petition  there- 
for by  the  owners  of  a  majority  of  the  frontage,  as  a  condition 
pr(H5edent  to  the  change,  as  does  soction  2  of  the  Vrooman  Act 
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above  quoted,  in  case  of  an  order  for  the  grading  to  be  done. 
If  the  absence  of  such  petition  would  render  the  proceeding 
void  in  the  latter  case,  it  would  have  the  same  effect  upon  the 
former.  Hence,  taking  the  whole  allegation  aa  true,  as  we 
must,  it  follows  that  the  order  purporting  to  change  the  theo- 
retical grade  was  itself  void;  or,  in  other  words,  that  there 
has  been,  in  contemplation  of  law,  no  change  of  the  grade 
such  as  is  contemplated  by  the  quoted  clause  of  section  2 
aforesaid.  There  having  been  no  change  of  grade,  there  was 
no  necessity  for  any  petition  of  property-owners  as  a  condi- 
tion precedent  to  the  power  of  the  council  to  order  the  grad- 
ing done  to  the  legal  grade.  The  bonds  are  unaffected  by  the 
filing  of  an  insufficient  petition  purporting  to  be  made  in 
pursuance  of  a  provision  not  applicable  to  the  case.  The 
resolution  to  do  the  work  of  grading  does  not  specify  any 
particular  level,  altitude,  or  grade  to  which  the  surface  of  the 
street  must  be  reduced  or  raised,  and  it  must  therefore  be  taken 
to  refer  to  whatever  grade  was  then  lawfully  established. 

10.  In  regard  to  the  contents  of  the  certificate  of  the  city 
engineer  recorded  with  the  assessment,  it  should  be  said  that 
the  act  nowhere  specifies  what  such  certificate  shall  contain, 
nor  requires  that  any  such  certificate  shall  be  made.  If  the 
Rtreet  superintendent  finds  himself  able  to  make  the  assess- 
ment without  the  aid  of  any  certificate  from  the  engineer, 
there  is  nothing  in  the  statute  forbidding  him  from  doing  so. 
If  he  procures  such  certificate  to  aid  him,  the  statute  requires 
that  the  same,  whatever  it  contains,  must  be  recorded.  Only 
that  and  nothing  more.  {Reid  v.  Clay,  134  CaL  215;  O'Dea 
V.  Mitchell,  144  Cal.  374.) 

11.  The  description  of  the  bonds  in  the  resolution  of  inten- 
tion was  sufficient.  It  specifies  that  the  bonds  shall  be  issued 
to  represent  the  cost  of  the  improvement,  and  shall  be  serial, 
extending  over  a  period  of  ten  years,  an  equal  portion  to  be 
paid  annually  on  the  second  day  of  January  of  each  year 
after  their  date,  and  to  bear  interest  at  seven  per  centum  per 
annum,  payable  semi-annually  on  the  second  days  of  July  and 
January.  This,  in  connection  with  the  positive  requirements 
of  the  statute  concern] ug  the  form  and  contents  of  the  bonds, 
describes  them  sufficiently.  It  is  not  intended  that  the  reso- 
lution should  copy  the  proposed  bonds  in  full. 

12.  We  can  see  no  reasonable  objections  to  the  form  or  suffi- 
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ciency  of  the  contractor's  return  upon  the  assessment.  It  was 
not  necessary  that  it  should  state  with  whom  the  street  super- 
intendent contracted.  The  warrant  was  in  favor  of  Stansbury 
and  Moore.  The  return  was  made  by  Moore,  and  states  that 
he  is  the  contractor  named  in  the  assessment,  diagram,  and 
warrant.  Moore  was  certainly  named  in  the  warrant,  and  as 
the  diagram  and  assessment  are  not  in  the  record  we  must 
presume  that  they  also  name  him,  so  that  the  statement  is  not 
untrue,  even  if  Stansbury  was  also  named  and  the  statement 
was  material.  It  is  clearly  shown  therein  that  the  demand 
was  made  by  virtue  of  the  warrant,  though  it  is  not  expressed 
in  the  same  language  as  that  which  counsel  for  respondent 
uses  in  his  brief  to  express  the  same  idea.  Besides,  these 
irregularities,  if  material,  are  cured  by  the  conclusive  evi- 
dence clause. 

The  conclusion  is  liiat  the  complaint  sets  forth  no  irregu- 
larity in  the  proceedings  which  is  not  cured  by  the  Bond  Act, 
and  hence  that  the  bonds  of  the  defendant  are  valid  and  the 
complaint  does  not  state  a  cause  of  action.  The  judgment 
must  therefore  be  reversed. 

The  writer  of  this  opinion  was  the  judge  of  the  court  below 
who  presided  when  the  judgment  was  rendered.  He  desires  to 
say  that  the  judgment  was  given  on  default,  ex  parte,  and 
without  any  consideration  of  the  effect  of  the  curative  pro- 
vision here  discussed. 

13.  The  appeal  from  the  order  refusing  to  vacate  the  de- 
fault may  as  well  be  dismissed.  The  reversal  vacates  the 
judgment,  and  no  further  proceedings  can  be  had  in  the  court 
below,  except  upon  an  amended  complaint,  which  must  be 
served  on  the  defendant.  This  will  necessarily  open  the  de- 
fault. The  appeal,  therefore,  presents  a  question  wholly 
immaterial  to  the  rights  of  the  parties,  except  as  to  costs,  and 
as  the  two  appeals  are  presented  on  the  same  transcript  and 
briefs  the  appellant  will  recover  all  costs. 

The  appeal  from  the  order  is  dismissed,  and  the  judgment 
is  reversed  with  costs. 

Angellotti,  J.,  Van  Dyke,  J.,  and  Beatty,  G.  J.,  concurred. 

HENSHAW,  J.,  dissenting. — I  dissent,  and  adhere  to  the 
subjoined  opinion  heretofore  rendered  in  department  I 
think  the  correct  rule  for  the  interpretation  of  the  statute  in 
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question  was  laid  down  in  Bamish  y.  HartweU,  126  Cal.  443, 
which  case,  and  others  which  have  followed  its  construction 
of  the  law,  are  reversed  by  the  prevailing  opinion.  Moreover, 
they  are  reversed  upon  a  line  of  authority  dealing  with  the 
general  taxing  power,  which  is  not  only  a  high  prerogative 
power  of  a  government  itself,  but  one  whose  daily  exercise  is 
necessary  to  the  very  existence  of  the  government  It  is 
natural,  therefore,  that  in  dealing  with  questions  of  the  col- 
lection of  taxes — ^the  very  life-blood  of  a  nation's  existence — 
to  find  courts  construing  somewhat  liberally  curative  acts,  and 
looking  in  their  interpretation  to  discover  but  one  thing — 
namely,  whether  the  subject  who  is  taxed  has  had  his  day  in 
court.  But  I  do  not  believe  it  was  the  intention  of  our  legis- 
lature— ^nor  yet  necessary  to  a  construction  of  this  law — ^to 
clothe  street  contractors  with  this  high  governmental  preroga- 
tive, and  by  putting  a  bond  for  street-work  in  their  hands  to 
declare,  as  is  declared  in  the  opinion,  that  the  property-owner 
is  forever,  and  in  every  forum,  shut  out  from  tiie  right  of 
contesting  its  legality. 

McFarland,  J.,  and  Lorigan,  J.,  concurred  in  the  dissenting 
opinion. 

The  following  opinion  was  rendered  in  Department  Two, 
April  2,  1904:— 

HENSHAW,  J. — This  action  was  brought  to  quiet  plain- 
tiff's title  against  a  lien  upon  her  lands  claimed  by  defendant 
by  virtue  of  his  ownership  of  certain  street  bonds.  The  plain- 
tiff sought  to  have  the  bonds,  the  assessment,  the  warrant,  the 
diagram,  and  the  proceedings  for  the  street-work  and  the 
contract  for  it  so  far  as  they  affected  her  lands  declared  to  be 
null  and  void,  and  sought  further  to  have  the  bond  delivered 
to  the  clerk  of  the  court  and  by  him  canceled.  The  complaint 
is  therefore  in  its  nature  a  bill  of  peace  against  the  out- 
standing street  bonds.  Defendant  made  default,  and  liie 
judgment  granted  plaintiff  the  relief  sought.  Defendant  ap- 
peals from  that  judgment  and  from  the  order  of  the  court 
refusing  to  vacate  his  default. 

The  questions  here  presented  have  to  do  with  the  provisions 
of  the  general  street  laws  of  the  state,  the  Vrooman  Act,  and 
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the  Street  Bond  Act  (Stats.  1893,  p.  33).  The  latter  portion 
of  section  4  of  said  last-named  act,  after  setting  forth  tiie 
conditions  whereunder  and  the  terms  whereby  such  bonds 
may  be  issued,  provides  as  follows:  "Said  bonds,  by  their  issu- 
ance, shall  be  conclusive  evidence  of  the  regularity  of  all 
proceedings  thereto  under  said  Street  Work  Act  and  this  act, 
previous  to  the  making  of  the  certified  list  of  all  assessments 
unpaid  to  the  amount  of  $50  or  over  by  the  street  superin- 
tendent, to  the  city  treasurer,  and  of  the  validity  of  said  lien, 
Qp  to  date  of  said  list.*'  In  Bamish  v.  Hartwell,  126  CaL 
443,  this  conclusive-evidence  clause,  as  it  may  for  convenience 
be  called,  was  considered  by  this  court.  It  was  therefore  deter- 
mined that  the  provision  making  the  bond  conclusive  evidence 
of  the  validity  of  the  lien  was  unconstitutional  and  void,  as 
depriving  a  person  of  his  property  without  due  process  of 
law,  and  the  true  rule  regarding  the  extent  and  scope  of  the 
operation  of  the  conclusive-evidence  clause  is  distinctly  and 
succinctly  laid  down.  It  is  there  said:  **We  have  seen  that 
the  legislature  had  the  authority  to  declare  that  the  issuance 
of  the  bond  should  be  conclusive  evidence  of  certain  facts, 
provided  such  facts  were  not  essential  to  the  jurisdiction  of 
the  officers  to  create  the  assessment;  and  to  the  extent  that 
the  legislature  could  exercise  this  power  it  should  be  upheld. 
In  the  first  portion  of  the  sentence  above  quoted  the  legisla- 
ture has  not  assumed  to  make  the  bond  conclusive  evidence  of 
the  existence  of  any  jurisdictional  fact,  or  that  any  step  essen- 
tial to  the  creation  of  an  assessment  has  been  taken,  but  has 
merely  declared  that  it  shall  be  conclusive  evidence  of  the 
'regularity'  of  all  proceedings  prior  thereto.  This  clause  does 
not  necessarily  imply  that  any  proceedings  were  in  fact  taken, 
but  is  limited  to  the  'regularity'  of  such  as  were  taken,  and 
leaves  the  owner  at  liberty  to  show  in  defense  of  his  property 
that  no  jurisdiction  to  authorize  the  work  or  make  the  assess- 
ment was  in  fact  acquired." 

Under  the  rule  here  laid  down,  which  may  not  be  gainsaid, 
we  may  turn  without  further  discussion  or  citation  of  author- 
ities to  the  attacks  made  by  the  complaint  against  the  validity 
of  the  bonds;  attacks  which  for  the  purposes  of  this  appeal 
are  to  be  taken  as  true  upon  all  matters  of  fact  properly 
averred.  These  attacks  are  some  fifteen  or  more  in  number, 
but  it  will  not  be  necessary  to  consider  them  all,  since  the 
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grounds  of  some  of  them  at  least  are  well  ta^en,  and  they 
are  sufficient  to  invalidate  the  bonds  in  question. 

1.  It  appears  that  the  contract  was  dated  upon  September 
28,  1895,  and  the  work  was  to  be  completed  "one  hundred 
and  twenty  days  thereafter."  This  means  the  designated 
number  of  days  after  the  date  of  the  contract.  {Palmer  v. 
Burnham,  120  Cal.  366.)  The  time  for  the  completion  of  the 
work  as  originally  fixed  expired  on  the  twenty-sixth  day  of 
January,  1896.  The  only  extension  of  time  was  that  granted 
by  the  council  on  February  3,  1896,  and  was  made  by  the 
street  superintendent  on  February  6, 1896,  when  a  forty  days' 
extension  was  attempted  to  be  given.  Under  a  numerous  and 
unbroken  line  of  authorities,  the  council  did  not  have  the 
power  to  authorize  the  extension  after  the  time  for  the  com- 
pletion of  the  contract  had  expired,  and  the  assessment  which 
followed  would  be  void.  (Tumey  v.  Dougherty,  53  Cal.  619: 
Beveridge  v.  Livingstone,  54  Cal.  54 ;  Mappa  v.  Los  Angeles, 
61  Cal.  309 ;  Fanning  v.  Schammel,  68  Cal.  429 ;  Dougherty 
V.  Coffin,  69  Cal.  455;  Brock  v.  Luning,  89  Cal.  319;  Palmer 
V.  Burnham,  120  Cal.  364.) 

This  radical  defect,  however,  appellant  insists,  is  cured  by 
the  conclusive-evidence  clause  of  the  Bond  Act,  and  herein 
the  reasoning  is  that  the  conclusive-evidence  clause  of  the 
act  is  in  its  nature  curative,  and  validates  anything  and 
everything  done  or  not  done,  jurisdictional  or  otherwise,  the 
doing  of  which  the  legislature  might  in  the  first  instance  have 
dispensed  with.  This,  within  certain  limitations,  is  true,  but 
the  limitations  are  set  forth  in  Ramish  v.  Hartwell,  126  Cal. 
443,  and  are  all  important.  If,  for  example,  the  legislature 
has  prescribed  certain  steps  as  being  necessary  to  the  acquire- 
ment or  exercise  of  jurisdiction,  the  omission  to  take  these 
steps  will  not  be  rectified  by  the  conclusive-evidence  clause, 
nor  will  it  be  an  answer  to  say  that  the  legislature  might  have 
dispensed  with  them  or  substituted  others  for  them.  It  must 
be  remembered  that  the  conclusive-evidence  clause  was  not 
designed  to  confer,  and  could  not,  if  it  were  designed,  confer, 
any  added  or  new  jurisdiction,  nor  can  it  be  construed  to  per- 
mit the  acquirement  of  jurisdiction  by  pursuing  a  mode  other 
than  Ihe  one  which  the  legislature  has  advisedly  prescribed. 
As  well  might  it  be  said  that  because  the  legislature  could 
have  provided  for  personal  service  of  the  notice  of  street-work 
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instead  of  service  by  publication  and  posting,  notice  by  pub- 
lication and  posting  was  utterly  dispensed  with  under  the 
provisions  of  the  conclusive-evidence  clause.  It  could  not  be 
dispensed  with  even  if  it  were  shown  that  actual  notice  was  in 
fact  given  to  every  property-owner,  because  the  mode  pre- 
scribed is  a  process  of  law  and  the  only  process  ordained  by 
law  for  charging  the  property-owner  with  notice.  So,  in  this 
instance,  it  has  been  held  by  all  of  the  decisions  that,  after 
the  expiration  of  the  time  fixed  for  the  completion  of  the 
contract,  the  council  has  not  '' power  ^'  to  extend  liie  time  for 
the  completion  of  the  work.  Lacking  power,  they  lack  juris- 
diction, and  an  attempt  to  extend  the  time  under  such  cir- 
cumstances is  an  act  in  excess  of  jurisdiction  rendering  subse- 
quent proceedings  void.  Nor  does  it  matter  that  the  legisla- 
tnire  might  have  authorized  the  council  to  extend  the  time 
after  such  default  upon  the  part  of  the  contractor.  The  fact 
remains  that  it  heus  not  done  so,  and,  as  has  been  said,  the 
conclusive-evidence  clause  was  not  designed  to  confer  any 
new  or  added  jurisdiction  upon  the  council,  but  merely  to 
correct  irregularities  in  proceedings  done  within  their  juris- 
diction. 

2.  The  specifications  under  which  the  street  improvement 
was  made  delegated  powers  which  the  law  requires  to  be 
exercised  by  the  council.  Without  setting  forth  these  speci- 
fications, it  is  sufficient  to  say  that  they  are  identically  the 
same  as  those  discussed  and  condemned  in  Chase  v.  Scheerer, 
136  Cal.  248,  and  substantially  identical  with  those  likewise 
condemned  in  Siansbury  v.  White,  121  Cal.  435,  and  Chase 
7.  Treasurer  of  Los  Angeles,  122  Cal.  541.  The  acquirement 
by  the  council  of  jurisdiction  to  order  the  work  done  means 
no  more  than  that  it  acquires  jurisdiction  to  legally  order  the 
work  done.  The  conclusive-evidence  clause  cannot  operate 
to  cure  a  defect  of  this  nature — a  defect  going  to  tiie  very 
exercise  of  the  jurisdiction  which  the  council  had  acquired. 
It  was  not  within  their  jurisdiction  to  delegate  these  powers 
to  the  street  superintendent,  and  for  the  reasons  above  given, 
under  subdivision  1,  the  conclusive-evidence  clause  cannot 
be  construed  to  rectify  proceedings  taken  by  the  council  in 
excess  of  its  jurisdiction  and  in  violation  of  its  powers. 

3.  The  motion  to  vacate  the  default  was  based  upon  an 
alleged  mistake  in  law  upon  the  part  of  the  defendiint,  who 
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believed  tiiat  the  defects  pleaded  in  the  complaint  were  un- 
answerable and  fatal  to  the  validity  of  his  bond.  As  the  sole 
ground  for  vacating  the  default  was  that  this  belief  was  mis- 
taken,  and  as  appears  from  the  foregoing  it  was  not  a  mis- 
taken belief,  the  trial  court  properly  refused  to  make  the 
order. 

The  judgment  and  order  appealed  from  are  therefore  af- 
firmed. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 

The  following  opinion  was  rendered  by  the  court  in  Bank 
on  petition  for  rehearing  March  31,  1905 : — 

SBLA.W,  J. — On  petition  for  rehearing. 

The  petition  for  a  rehearing  is  denied. 

In  response  to  an  objection  urged  somewhat  at  length  in 
the  petition  for  a  rehearing,  we  think  it  proper  to  say  that  a 
mortgagee  of  property  affected  by  a  street  assessment  has  the 
right  of  appeal  to  the  city  council  secured  by  section  11  of  the 
Vrooman  Act  (Stats.  1885,  p.  156),  as  fully  as  the  owner  of 
the  property.  The  rule  of  strict  construction  in  regard  to 
proceedings  to  assess  property  for  local  public  improvements 
does  not  apply  to  those  provisions  of  the  law  which  are  made 
for  the  benefit  of  the  property-owners  to  enable  them  to  pre- 
sent objections  to  irregularities  in  the  proceedings.  With 
respect  to  such  provisions  the  statute  will  be  liberally  con- 
strued in  favor  of  the  person  interested.  (City  Street  Imp. 
Co.  V.  Bdbcoch,  139  Cal.  692.)  The  provision  that  ''all  other 
persons  directly  interested  in  any  work  provided  for  in  this 
act  or  in  the  assessment"  may  appeal  to  the  council  is  in- 
tended to  allow  any  person  to  appeal  who  has  a  direct  interest, 
either  as  a  lienholder,  or  as  owner  in  any  property  affected 
by  the  assessment,  and  to  distinguish  persons  having  such 
direct  interest  from  l^ose  who  have  an  interest  only  as  mem- 
bers of  the  body  usually  designated  as  the  public. 

Beatty,  C.  J.|  Angellotti,  J.,  and  Van  Dyke,  J.,  concurred 
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[In  Bank.— Biareh  3,  1905.] 

In  the  Matter  of  the  Application  of  SAMUEL  T.  MOCK  to 
be  admitted  to  Practice  as  an  Attorney. 

Attorneys — Admission  to  Pra.cticb — Jurisdiction — ^District  Courts 
OF  Appeal. — ^Under  the  amendment  of  1905  to  section  279  of  the 
Code  of  Civil  Procedure^  the  admission  of  attorneys  of  other  states 
and  countries  to  practice  in  all  the  courts  of  this  state  is  placed 
wholly  within  the  jurisdiction  of  the  district  courts  of  appeal,  and 
the  law  does  not  authorize  an  admission  of  such  attorDeys  by  this 
court. 

APPLICATION  of  Samnel  T.  Mock  to  be  admitted  to 
practice  as  an  attorney  in  the  courts  of  this  state. 

The  facts  are  stated  in  the  opinion  of  the  court. 

THE  COURT.— Samuel  T.  Mock,  a  citizen  of  the  United 
States,  has  applied  to  this  court  to  be  admitted  to  practice  as 
an  attorney  and  counselor  in  all  the  courts  of  this  state. 

He  has,  by  the  production  of  his  license,  issued  by  the 
supreme  court  of  the  state  of  Wisconsin,  established  the  fact 
that  he  has  been  admitted  to  practice  law  in  the  highest  court 
of  a  sister  state,  and  has  produced  satisfactory  evidence  to  the 
effect  that  be  is  in  good  standing  at  the  bar  of  said  sister  state, 
and  is  a  man  of  good  moral  character.  He  is,  therefore,  en- 
titled to  have  his  application  granted  if  this  court  has  the 
power  to  grant  it. 

The  legislature  of  this  state,  at  its  present  session,  has 
amended  the  section  of  the  Code  of  Civil  Procedure  relative 
to  the  admission  of  attorneys  from  other  states  and  countries 
to  practice  in  all  the  courts  of  this  st'ate  (sec.  279),  so  as  to 
place  such  matter  entirely  in  the  jurisdiction  of  the  district 
courts  of  appeal  provided  for  by  the  recent  amendment  to 
the  constitution.  By  section  277  of  the  Code  of  Civil  Pro- 
cedure, as  amended,  it  is  provided  that  every  person  admitted 
to  practice  by  a  district  court  of  appeal,  **  either  upon  exam- 
ination or  upon  the  production  of  a  license  from  another 
state,  .  .  .  may  practice  as  an  attorney  in  all  the  courts  of 
this  state,  including  the  supreme  court."  By  section  279,  as 
amended,  it  is  provided  that  one  may  be  admitted^  on  license^ 
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to  practice  in  all  the  courts  of  this  state  "by  any  district 
court  of  appeal,"  and  there  is  nothing  in  the  law  as  it  now 
exists  that  purports  to  authorize  this  court  to  make  any  such 
order  of  admission.  It  is  undoubtedly  true  that  this  court 
has  the  power,  as  a  matter  of  comity,  to  permit  an  attorney 
from  any  other  state  to  present  argument  to  this  court  in  any 
pending  cause,  but  we  are  of  the  opinion  that  it  has  not,  under 
the  law  as  it  is  now  written,  the  power  to  make  an  order 
admitting  one  to  practice  in  all  the  courts  of  this  state,  and 
that  the  applicant  must  make  his  application  to  a  district 
court  of  appeal. 

The  application  is  therefore  denied,  without  prejudice  to 
the  right  of  the  applicant  to  apply  tx)  any  district  court  of 
appeaL 


[Sac.  No.  1143.    Department  One. — Mareh  18,  1905.] 

B.  M.   GEEEN  et  al.,   Executors,  etc..   Appellants,   v.   H. 
DUVERGEY  et  al.,  Respondents. 

Appeal — Obdeb  Dektimo  New  Tmal— REvnrw — Oedeb  to  Pat  Monet 
INTO  Ck)UBT — ^Nonsuit  on  Opening  Statement. — ^Upon  appeal  from 
an  order  denying  a  new  trial,  the  sufficiency  of  the  pleadings 
or  any  acts  of  the  conrts  thereon  cannot  be  reviewed,  but  an  order 
requiring  the  plaintiffs  to  pay  money  into  court  as  a  condition  upon 
which  they  should  proceed  to  trial,  and  the  action  of  the  court  in 
granting  a  nonsuit  on  the  opening  statement  of  plaintiff's  may 
be  reviewed  as  errors  of  law  occurring  at  the  trial,  and  excepted 
to  by  plaintiffs. 

iDd — ^Action  to  Cancel  Deed — Oftee  to  Restore  Consideration — Is- 
sues— Erroneous  Order  for  Patmknt  into  Court. — In  an  action 
to  cancel  a  deed  for  fraud  and  undue  influence  in  securing  the  deed 
for  an  inadequate  consideration,  at  a  time  when  the  grantor  was 
mentaUy  incompetent,  where  a  demand  had  been  made  for  a  deed 
before  suit,  accompanied  by  an  offer  to  restore  the  consideration, 
which  was  refused,  and  the  offer  was  repeated  in  the  complaint, 
and  the  answer  of  the  defenuants  sought  to  defeat  the  right  of 
action,  an  order  of  court  requiring  the  plaintiffs  to  pay  the  amount 
into  court  before  judgment,  as  a  condition  upon  which  they  would 
be  aUowed  to  proceed  to  trial,  was  erroneous. 

ji>. — Conditional  Offer  to  Bestore — Demand  for  Deed — Tenpbb — 
.▲ogeptangb  Essential  to  Enforce  Patment. — The  offer  to  restore 
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the  consideration  aeeompanied  bj  the  demand  for  a  deed  wm  not 
a  tender  in  discharge  of  an  obligation  of  which  the  defendants  could 
require  a  performance  without  the  performance  demanded  on  their 
part;  and  where  the  offer  was  kept  good  in  the  avermenta  of  the 
complaint  the  defendants  could  not  require  the  money  to  be  paid 
into  court  without  signifTing  an  acceptance  o'  the  offer  in  aeeord- 
ance  with  tne  terms  of  the  demand. 

2i>. — Ebsob  in  Nonsuit — Affiamativk  Dstensx  not  Pbovkd— Opxnimq 
Statement  Admitted. — ^It  was  error  for  the  court  to  grant  a  non- 
suit where  an  affirmatiye  defense  in  the  answer  was  not  proved 
by  defendants  or  admitted  hj  the  plaintiffs,  and  where  the  opening 
statement  of  the  plaintiff  contained  an  offer  to  prove  all  the  allega- 
tions of  the  complaint  and  amendments  thereto,  which  were  admitted 
for  the  purpose  of  the  motion  for  nonsuit,  and  established  a  cause 
of  action. 

Id. — ^Admission  bt  PLAiNTirra — Csbtihoatb  o^  Dkpobit  GiyxN  pob 
Deed — Pledge  as  Collate&al — ^Payment  or  Bbsidus — Oitkb  to 
Bestoee  Value. — The  admission  bj  plaintiffs  that  a  certificate  of 
deposit  given  in  payment  for  the  deed  sought  to  be  canceled  had 
been  pledged  for  a  debt  of  the  grantor  to  another  bank,  which  had 
cashed  the  certificate  and  paid  the  amount  of  such  debt,  and  that 
plaintiffs  as  his  executors  had  received  the  residue,  does  not  show 
any  bar  to  the  right  to  rescind  and  to  cancel  the  deed  for  fraud  and 
undue  influence,  merely  because  the  identical  certificate  received 
Muld  not  be  restored.  It  was  sufficient  to  offer  to  restore  the  value 
(^f  the  certificate,  which  was  not  the  consideration  as  toeh,  bat 
merely  represented  the  amount  of  mon^  specified  therein. 

Id.—  Bescission  fob  Fbaxtd— Placing  Pasties  in  Statu  Quo — Substan- 
tial Equitt. — ^It  is  not  an  invariable  rule  that  the  rescission  of  a 
contract  obtained  by  fraud  will  be  denied  merely  on  the  ground 
that  the  parties  cannot  be  placed  identically  in  statu  quo.  If  equity 
can  be  done  between  the  parties  by  placing  them  Bubetantially 
in  the  same  position,  as  far  as  praetieable,  equity  will  grant 
relief. 

iD«— Rescission  bbfobb  Suit— Ebxping  Tsmdib  Unnsoissabt.— The 
rescission  for  the  fraud  of  the  defendanta  was  aeeomplished  before 
suit,  by  notice  thereof,  with  demand  for  a  deed,  and  an  offer  to 
restore  the  certificate  of  deposit  received.  The  grantor  was  not 
required,  in  a  suit  to  enforce  the  rescission,  to  keep  the  certifieata 
of  deposit  intact,  nor,  if  collected,  was  he  required  to  let  the  money 
lie  idle  in  his  possession.  It  was  sufficient  that  he  should  be  able 
to  restore  its  equivalent,  wnen  the  defendanta  should  demand  it, 
and  tender  a  reconveyance,  or  when  its  restoration  should  be  ad- 
judged by  the  court. 

Id. — Rescission  not  Waived. — The  collection  of  the  money  on  the  cer- 
tificate of  deposit,  or  the  deposit  thereof  as  security  for  a  loan 
for  less  than  one  half  its  value,  did  not  have  the  effect  to  revoke 
withdraw,  or  waive  the  rescission. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Trinity 
County  denying  a  new  trial.    N.  D.  Amot,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

D.  J.  Hall,  T.  B.  Dozier,  Milton  J.  Qreen,  and  Gavin  Me- 
Nab,  for  Appellants. 

The  law  only  requires  a  conditional  oflfer  to  restore  every- 
thing of  value  received  by  the  party  rescinding,  upon  con- 
dition that  the  other  party  shall  do  likewise.  (Civ.  Code, 
sec.  1691;  Loaiea  v.  Superior  Court,  85  Cal.  31,  32;*  Bohr- 
backer  v.  Kleebauer,  119  Cal.  260;  Maddock  v.  BusseU,  109 
Cal.  426.)  A  certificate  of  dei>06it  merely  represents  an 
amount  of  mon^  in  bank.  (Bouvier's  Law  Dictionary.)  A 
substantial  restoration  is  all  that  is  required  {HiU  v.  WU- 
$on,  88  Cal.  97.) 

James  W.  Bartlett,  Beid  &  BarUett,  C.  W.  Cross,  and  H. 
B.  Given,  for  Bespondents. 

A  rescission  was  waived  by  taking  the  consideration  and 
using  it  as  the  property  of  the  grantor.  (21  Am.  &  Eng. 
Bncy.  of  Law,  pp.  77,  84,  87.)  A  rescission  cannot  be  ad- 
judged when  the  identical  property  received  has  been  dis- 
posed of  and  cannot  be  restored.  (Civ.  Code,  sec.  1503; 
KeUey  v.  Owens,  120  Cal.  502,  511;  Bailey  v.  Fox,  78  Cal. 
889,  397;  Sinclair  v.  NeiU,  1  Hun,  81;  Boss  v.  Tiiierton,  6 
Hun,  284;  Curiiss  v.  EoweU,  39  N.  T.  211;  Cohh  v.  Hatfield, 
46  N.  T.  536;  Durrett  v.  Simpson,  3  T.  B.  Mon.  517 ;»  Schiffer 
V.  Dietz,  83  N.  T.  307-308;  Masson  v.  Bovet,  1  Denio,  69 ;» 
Thurston  v.  Blanchard,  22  Pick.  18;*  Cook  v.  Oilman,  34 
N.  H.  661;  Lyon  v.  Bertram,  20  How.  (U.  S.)  154,  155;  Gar- 
land V.  Spencer,  46  Me.  530,  531;  Orymes  v.  Sanders,  93 
D.  S.  55-63. 

HABBISON,  C— This  action  was  brought  by  Bobert  Wood- 
bum  to  obtain  a  judgment  canceling  and  declaring  void  a 
deed  of  conveyance  of  certain  mining  property  made  by  him 
to  the  defendants,  upon  the  ground  that  it  was  executed  by 
him  by  reason  of  fraudulent  representations  and  undue  in- 
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tl6  Am.  Dee.  115.  ^33  Am.  Dee.  700,  and  note. 
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fluence  on  the  part  of  the  defendants,  and  at  a  time  when  he 
was  mentally  incompetent  to  transact  ordinary  business,  and 
that  upon  being  restored  to  capacity  and  discovery  of  the 
fraud  he  had  rescinded  the  transaction  and  demanded  a 
reconveyance  of  the  property,  offering  at  the  same  time  to 
restore  the  consideration  he  had  received  therefor. 

The  deed  of  conveyance  was  executed  October  14, 1899,  and 
the  notice  of  rescission  and  the  demand  for  a  reconveyance 
was  made  October  24th,  and  upon  its  refusal  this  action  was 
commenced  against  the  grantees  therein  October  28,  1899. 
Issues  were  joined  upon  the  allegations  of  the  complaint,  but 
before  the  trial  of  these  issues  Woodbum  died,  and  in  Aprils 
1901,  the  executors  of  his  will — ^the  appellants  herein — ^were 
substituted  as  plaintiffs  in  the  cause.  In  the  complaint  it 
is  alleged  that  at  the  time  of  the  execution  of  the  deed  Wood- 
burn  received  from  the  defendants  the  sum  of  twenty-five 
thousand  dollars  as  the  consideration  for  its  execution,  and 
that  the  property  was  then,  and  at  all  times  since  has  been, 
of  the  value  of  one  hundred  and  fifty  thousand  dollars.  In 
their  original  answer  the  defendants  denied  that  they  *'paid*' 
to  Woodburn  twenty-five  thousand  dollars  as  the  considera- 
tion for  the  execution  and  delivery  of  the  deed  "except  as 
follows";  and  allege  that  they  were  at  that  time  the  owners 
of  a  certificate  of  deposit  for  twenty-five  thousand  dollars, 
deposited  in  the  Bank  of  California  in  San  Francisco,  which 
by  its  terms  was  made  payable  to  one  of  them,  and  that  at 
the  time  of  the  execution  of  said  deed  the  payee  named  in 
the  said  certificate  of  deposit  duly  indorsed  the  same  to 
Woodbum  or  his  order,  and  that  Woodbum  received  and 
accepted  the  said  certificate  of  deposit  in  full  payment  and 
satisfaction  for  the  execution  to  them  of  the  said  deed  of 
conveyance.  In  August,  1901,  after  the  appellants  had  been 
substituted  as  plaintiffs  in  the  action,  the  defendants  filed  a 
supplemental  answer,  in  which  they  alleged  that  Woodbum, 
in  November,  1899,  borrowed  from  the  Bank  of  Shasta  County 
fifty-five  hundred  dollars,  and  transferred  and  assigned  to  the 
hank  the  said  certificate  of  deposit  as  collateral  security  there- 
for ;  and  that  on  April  23,  1900,  he  borrowed  from  that  bank 
the  further  sum  of  three  thousand  dollars,  and  that  the  said 
bank  received  and  continued  to  hold  the  certificate  of  deposit 
as  such   collateral  security  until  after  his   death;   that  in 
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December,  1900,  by  virtue  of  an  agreement  on  the  part  of  the 
executors  of  his  will — ^the  present  plaintiffs — the  certificate 
of  deposit  was  paid  by  the  Bank  of  California  to  the  Bank 
of  Shasta  County,  and  that  the  latter  bank,  after  reimbursing 
itself  for  the  moneys  loaned  to  Woodburn,  paid  the  remainder 
to  the  plaintiffs  as  his  executors,  and  that  the  assets  of  the 
estate  of  Woodburn  do  not  exceed  the  sum  of  sixteen  thou- 
sand dollars.  Upon  these  facts  the  defendants  alleged  that 
the  transaction  was  ratified  and  confirmed,  both  by  Wood- 
burn  in  his  lifetime  and  by  his  executors  since  his  death,  and 
that  as  they  have  put  it  out  of  their  power  tx)  restore  to  the 
defendants  the  certificate  of  deposit  which  was  given  to  Wood- 
burn,  they  cannot  maintain  the  present  action. 

When  the  case  came  on  for  trial,  the  plaintiffs  having  pre- 
viously given  notice  thereof,  moved  the  court  to  strike  out 
defendant's  supplemental  answer,  and  also  presented  a  de- 
murrer to  its  sufficiency.  During  the  argument  thereon,  it 
was  admitted  on  their  behalf  that  the  averments  in  said  an- 
swer of  the  pledge  of  the  certificate  of  deposit  by  Woodburn 
to  the  Bank  of  Shasta  County  as  collateral  security  for  loans 
to  him,  and  its  subsequent  collection  by  that  bank  from  the 
Bank  of  California  and  pajonent  of  the  balance  thereof  to 
the  plaintiffs,  were  true.  The  court  thereupon  ordered  that  the 
plaintiffs  immediately  deposit  with  the  clerk  of  the  court 
twenty-five  thousand  dollars,  or  a  certificate  of  deposit  of  the 
Bank  of  California  for  that  sum,  payable  upon  demand  to 
the  order  of  the  clerk,  to  abide  the  result  of  the  trial,  and  that 
upon  such  deposit  the  demurrer  to  the  supplemental  answer 
would  be  sustained,  and  the  motion  to  strike  it  out  would  be 
granted,  and  that  failing  to  make  such  deposit  the  pleading 
would  stand.  The  plaintiffs  excepted  to  this  order,  and  the 
hearing  of  the  case  was  continued  until  September  30,  1901, 
and  the  plaintiffs  were  given  until  that  day  within  which  to 
make  the  said  deposit.  When  the  cause  was  called  for  trial 
on  that  day  the  plaintiffs'  counsel  stated  that  they  declined 
to  make. the  deposit  ordered  by  the  court,  upon  the  ground 
that  the  court  had  no  authority  to  require  them  to  make  such 
deposit  before  a  decree  was  rendered  in  their  favor.  The 
court  thereupon  ordered  that  the  demurrer  to  the  supple- 
mental answer  be  overruled,  and  that  the  motion  to  strike  it 
out  be  denied,  to  which  order  the  plaintiffs  thereupon  duly 
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excepted.  The  court  then  stating  that  it  was  ready  to  proceed 
with  .the  trial  of  the  cause,  counsel  for  the  plaintiffs  made  an 
opening  statement  to  the  effect  that  they  would  prove  all  the 
allegations  set  forth  in  their  complaint,  and,  while  admitting 
that  the  facts  set  forth  in  the  aforesaid  supplemental  answer, 
so  far  as  relates  to  the  hypothecation  by  Woodbum  of  the 
certificate  of  deposit  and  the  subsequent  cashing  of  the  same, 
were  substantially  true,  stated  that  they  would  also  proye 
that  at  all  times  since  the  commencement  of  the  action  Wood- 
burn  and  his  executors  had  been  and  were  then  able,  ready, 
and  willing  to  return  to  the  defendants,  or  to  pay  into  court 
subject  to  their  order,  twenty-five  thousand  dollars,  either  in 
gold  coin  or  in  the  form  of  certificate  of  deposit  for  that  sum, 
whenever  the  court  should  by  its  decree  and  judgment  order 
the  reconveyance  of  the  mining  properties  to  the  plaintiffs. 
Upon  this  statement,  Mr.  Cross,  of  counsel  for  defendants, 
said,  "Then  we  ask  this  court  as  preliminary  to  the  proceed- 
ings in  this  case,  that  you  pay  that  money  into  court  for  us." 
And  upon  the  court  replying,  "You  may  take  such  an  order,'' 
counsel  for  the  plaintifib  excepted  thereto,  and  stated  liiat 
they  declined  to  pay  it  upon  the  grounds  previously  stated. 
Thereupon  Mr.  Cross  moved  for  a  nonsuit  upon  the  grounds 
that  they  were  entitled  thereto,  by  reason  of  the  opening 
statement  and  the  admission  made  by  plaintiffs'  counsel,  and 
the  failure  of  plaintiffs  to  pay  into  court  the  twenty-five 
thousand  dollars  which  the  court  had  ordered  them  to  pay 
as  a  condition  of  the  right  to  proceed  with  the  trial  of  the 
cause.  The  court  thereupon  granted  the  motion  for  a  nonsuit, 
and  ordered  that  a  judgment  of  dismissal  be  entered,  to  which 
the  plaintiffs  duly  accepted.  The  plaintiffs  afterwards  moved 
for  a  new  trial,  which  was  denied  by  the  oourt^  and  from  this 
order  the  present  appeal  has  been  taken. 

Upon  an  appeal  from  an  order  granting  or  denying  a  new 
trial,  only  such  matters  can  be  considered  as  are  made  grounds 
upon  which  the  superior  court  is  authorized  to  grant  or  deny 
the  motion.  Neither  the  sufficiency  of  a  pleading  nor  the 
action  of  the  superior  court  upon  a  demurrer  thereto,  pr  upon 
a  motion  to  strike  out  the  pleading  or  any  portion  thereof, 
can  be  considered.  Aa  no  evidence  was  introduced  before  the 
court  in  the  present  case,  only  the  errors  of  law  occurring  al 
the  trial  and  excepted  to  by  the  plaintiff  can  be  considered. 
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The  trial  of  a  cause  includes  all  the  rulings  of  the  court  and 
the  proceedings  before  it  which  conduce  to  the  decision  which 
it  makes  upon  the  issues  in  the  case  as  the  basis  of  its  judg- 
ment. {People  V.  Turner,  39  Cal.  270;  Moore  v.  Bates,  46 
Cal.  29.)  Any  erroneous  ruling,  by  virtue  of  which  a  party 
is  precluded  from  introducing  evidence  in  support  of  his 
cause  of  action  as  set  forth  in  his  complaint  or  his  defense, 
is  an  error  of  law  occurring  at  the  trial.  The  action  of  the 
court  in  improperly  granting  or  refusing  a  nonsuit  is  also  an 
error  of  law,  whether  made  upon  the  opening  statement  of 
counsel  or  after  the  close  of  the  evidence  in  the  cause.  (Craig 
V.  Hesperia  Land  and  Water  Co.,  107  Cal.  675.)  Under  these 
principles,  the  order  of  the  court  requiring  the  plaintiffs  to 
pay  into  court  the  sum  of  twenty-five  thousand  dollars,  as  a 
condition  upon  which  they  could  proceed  to  trial,  and  the 
order  granting  a  nonsuit  upon  the  opening  statement  and 
admissions  of  their  counsel,  may  be  reviewed  as  errors  of  law 
occurring  at  the  trial.  We  are  of  the  opinion  that  in  each  of 
these  rulings  the  court  committed  error,  and  that  the  plain- 
tiffs* motion  for  a  new  trial  should  have  been  granted. 

1.  A  party  to  a  controversy  involving  a  right  to  a  certain 
sum  of  money  cannot  be  required  to  pay  that  money  into 
court,  unless  it  is  either  clearly  admitted  by  him  in  his  plead- 
ing or  shown  in  some  proceeding  in  the  cause  that  he  has 
himself  no  right  to  retain  it,  and  that  his.  antagonist  is  en- 
titled to  it,  or  at  least  has  an  absolute  interest  therein.  Such 
admission  must  be  free  from  any  condition,  and  the  antagonist 
must  himself  claim  an  immediate  right  to  the  money  before 
he  can  ask  that  it  be  deposited  in  court.  If  the  admission 
make  the  right  of  the  other  party  dependent  upon  his  per- 
formance of  some  condition,  or  if  the  other  party  does  not 
claim  any  right  to  the  money,  or  disputes  the  existence  of  the 
condition,  the  court  will  not  order  the  money  to  be  deposited 
before  a  hearing  in  the  cause  and  a  judicial  determination  of 
the  respective  rights  of  the  parties,  for  the  reason,  as  given  by 
Lord  Cairns  in  Uagall  v.  Currie,  L.  B.  2  Ch.  App.  449,  that 
**if  money  is  ordered  to  be  brought  in,  which  is  not  clearly 
due,  very  gross  injustice  may  be  done,  as  the  defendant  may 
be  put  to  great  inconvenience,  and  afterwards  be  told  that  his 
view  of  the  case  was  correct."  A  court  ought  not  to  require 
a  litigant  to  surrender  his  property  to  another,  or  for  his 
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benefit,  until  there  has  been  a  judicial  hearing  and  determina- 
tion that  he  has  no  right  to  such  property ;  but  an  order  that 
he  pay  money  into  court  without  such  hearing  is,  in  effect^ 
an  arbitrary  judgment  against  his  right  to  its  possession. 
The  principle  upon  which  the  rule  rests  was  very  fully  con- 
sidered in  McKim  v.  Thompson,  1  Bland,  150,  wherein  it 
was  held  that  the  order  for  such  payment  must  depend  upon 
a  judicial  determination,  upon  the  facts  as  then  shown  to  the 
court,  that  the  party  from  whom  the  payment  is  asked  has 
no  right  or  title  to  hold  the  money,  and  that  he  cannot  be 
allowed  at  any  subsequent  stage  of  tiie  cause  to  contradict  or 
explain  away  those  facts.  The  same  principle  was  declared  b> 
Lord  Cottenham  in  Richardson  v.  Bank  of  England^  4  Mylne 
&  Co.  165.  (See,  also,  Peacham  v.  Daw,  6  Madd.  98;  Hopkins 
V.  McEldery,  4  Md.  Ch.  23 ;  McTighe  v.  Wadleigh,  22  N.  J. 
Eq.  81;  Daniell  on  Chancery  Practice,  •1780.)  Section  572 
of  the  Code  of  Civil  Procedure  prescribes  the  condition  under 
which  the  courts  of  this  state  may  make  such  an  order  to  be 
"when  it  is  admitted  by  the  pleading,  or  shown  upon  the 
examination  of  a  party,  tliat  he  has  in  his  possession,  or  under 
his  control,  any  money  or  other  thing  capable  of  delivery, 
which,  being  the  subject  of  litigation,  is  held  by  him  as  trustee 
for  another  party,  or  which  belongs  or  is  due  to  another 
party."  If  the  money  in  the  possession  of  the  party  is  not 
the  subject  of  the  litigation,  but  its  payment  is  an  incident 
thereto,  dependent  upon  the  judgment  to  be  rendered  in  the 
action,  as  in  the  case  of  an  action  for  redemption,  specific 
performance,  accounting,  rescission,  or  the  like,  the  provisions 
of  this  section  do  not  authorize  such  order;  and  in  all  cases 
nrhen  it  may  be  made  it  must  appear  that  the  party  holds  the 
money  as  trustee,  or  that  it  "belongs  or  is  due  to  another 
party."  In  Jenkins  v.  Hinman,  5  Paige,  309, — an  action  to 
redeem  from  a  mortgage, — ^the  court  denied  the  defendant's 
motion  for  an  order  that  the  plaintiff  pay  into  the  court  the 
amount  admitted  by  him  to  be  due  upon  the  mortgage,  upon 
the  ground  that  the  defendant  claimed  the  absolute  title  to 
the  land,  and  repudiated  the  idea  that  anything  was  due  to  him 
upon  the  mortgage.  Birdsall  v.  Waldron,  2  Edw.  Ch.  315, 
was  an  action  by  a  vendee  for  specific  performance.  Prior  to 
conmiencing  the  action  the  vendor  (defendant  in  the  action) 
had  refused  to  accept  the  purchase  money,  which  the  vendee 
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had  tendered  him.  While  the  action  was  pending  the  defend- 
ant asked  for  an  order  requiring  plaintiff  to  pay  into  court 
the  money  which  he  had  tendered  before  suit.  The  court 
denied  his  application,  saying:  **The  complainant  would  not 
be  obliged  to  pay  the  purchase  money  before  obtaining  a 
title,  and  much  less  can  he  be  compelled  to  part  with  his  money 
while  the  vendor  is  resisting  the  performance/'  The  oflEer  by 
Woodburn  to  restore  the  certificate  of  deposit  was  not  a  tender 
made  in  discharge  of  dn  obligation  on  his  part  which  the  de- 
fendants could  require  him  to  perform,  on  pain  of  some  for- 
feiture, nor  was  it  an  admission  by  him  that  it  belonged  to 
them.  The  offer  was  coupled  with  a  demand  for  performance 
on  their  part,  and  could  not  be  enforced  by  them  without  such 
performance.  As  the  offer  was  kept  good  by  the  averments 
of  the  complaint,  the  defendants  cannot  demand  that  the 
money  be  paid  into  court,  unless  they  signify  their  acceptance 
of  the  offer  in  accordance  with  the  terms  of  the  demand. 
(See  Irvin  v.  Gregory,  13  Gray,  215.) 

Counsel  for  respondents  have  not  presented  any  principle 
of  law  in  their  briefs  in  support  of  this  order,  nor  have  they 
cited  any  authority  in  which  such  an  order  has  been  sustained. 
MUler  V.  Louisville  etc.,  83  Ala.  274,^  cited  by  them,  involved 
only  the  sufficiency  of  the  complaint  as  against  a  general  de- 
murrer, and  although  the  court,  in  reply  to  the  objection  that 
the  complaint  failed  to  show  that  a  tender  of  the  money  had 
been  made,  stated  that  the  averment  on  this  point  would  have 
been  more  complete  if  the  complainant  had  offered  to  bring 
the  same  into  court,  yet,  by  affirming  the  order  overruling 
the  demurrer,  and  holding  that  the  omission  was  not  fatal  to 
the  complaint,  it  necessarily  held  that  as  it  was  not  necessary 
to  make  such  averment,  the  plaintiff  could  not  be  required  to 
deposit  the  money  in  court  in  advance  of  the  trial.  In  Sneed 
V.  Town,  9  Ark.  575,  the  proposition  does  not  appear  to  have 
been  presented  in  the  case,  and  was  not  determined  or  even 
discussed  in  the  opinion  therein. 

2.  Although  the  order  overruling  the  plaintiffs'  demurrer 
to  the  supplemental  answer  was  a  judicial  declaration  that  tli'* 
facts  alleged  in  that  answer  stated  a  defense  to  the  plaintiffs* 
cause  of  action,  yet  the  court  was  not,  for  that  reason,  author- 
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ized  to  grant  a  nonsuit  or  render  judgment  dismissing  the 
complaint  without  &ny  proof  of  the  facts  alleged  in  the 
answer,  or  an  admission  by  the  plaintiflEs  that  all  of  these  facts 
were  true.  In  the  absence  of  such  admission,  all  of  the  alle- 
gations were  controverted  by  virtue  of  section  462  of  the  Code 
of  Civil  Procedure,  and  it  devolved  upon  the  defendants  to 
establish  them  by  evidence,  and  unless  so  established  the  court 
was  not  authorized  to  grant  a  nonsuit.  The  order  overruling 
the  demurrer  disposed  of  the  issue  of  law  presented  by  the 
pleading,  but  the  order  granting  a  nonsuit  could  be  made  only 
upon  a  consideration  by  the  court  of  the  evidence  introduced 
by  the  plaintiffs,  or  their  statement  of  what  they  intended 
to  prove,  and  a  decision  by  it  that  it  was  insufficient  to 
establish  the  cause  of  action  set  forth  in  their  complaint.  Such 
decision,  if  erroneous,  would  be  an  error  of  law  occurring  at 
the  trial,  and  reviewable  upon  an  appeal  from  the  order  de- 
nying a  new  trial.  The  motion  by  the  defendants  for  a  non- 
suit upon  the  opening  statement  and  admissions  of  the 
plaintifib  conceded  the  truth  of  all  the  averments  in  the  com- 
plaint and  the  amendments  thereto.  This  was  an  admission 
that  the  defendants  had,  by  means  of  fraud  and  undue  in- 
fluence, obtained  the  mining  property  from  Woodbum  at  a 
sum  greatly  less  than  its  value;  that  upon  discovering  the 
fraud  Woodbum  had  immediately  notified  them  of  his  rescis- 
sion of  the  transaction  and  demanded  a  reconveyance  of  the 
property,  and  had  tendered  to  them  the  certificate  of  deposit 
which  he  had  received  from  them,  and  that  upon  their  refusal 
he  had  commenced  the  present  action ;  that,  at  all  times  since 
said  tender  the  said  Woodbum,  during  his  lifetime,  and  the 
plaintiffs  as  his  executors  since  his  death,  had  been  able,  ready, 
and  willing  to  restore  to  them,  or  pay  into  court  subject  to 
their  order,  the  money  which  had  been  received  from  the 
defendants,  upon  receiving  from  them  a  good  and  sufficient 
reconveyance  of  said  mining  property.  Upon  these  facts 
being  shown  by  the  plaintiffs,  or  admitted  by  the  defendants, 
the  court  was  not  authorized  to  grant  a  nonsuit. 

The  ground  chiefly  relied  upon  by  the  respondents  in  sup- 
port of  the  nonsuit  is  that  by  reason  of  the  conduct  of  Wood- 
bum  and  the  plaintiffs  in  reference  to  the  certificate  of  deposit, 
they  had  put  it  out  of  their  power  to  restore  it  to  the  de- 
fendants, and  that  inasmuch  as  they  cannot  restore  the  identi- 
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cal  property  which  was  received  from  the  defendants,  they 
have  lost  their  right  of  rescission.  This  prop)osition,  however, 
is  not  sustained  either  by  the  authorities  cited  in  its  support 
or  by  the  statute.  None  of  the  cases  cited  hold  that  when  a 
defrauded  party  has  promptly  rescinded  the  transaction  and 
immediately  thereafter  commenced  an  action  to  enforce  such 
rescission,  he  has  been  denied  relief  merely  because  at  the 
hearing  of  the  cause  he  was  not  able  to  restore  the  identical 
property  which  he  had  received.  Section  1691  of  the  Civil 
Code  makes  no  such  requirement,  but  merely  requires  him 
to  restore  '^everything  of  value"  which  he  has  received  from 
Ae  other  party  under  the  contract.  This  provision  is  based 
upon  the  equitable  principle  that  he  who  seeks  equity  must 
"do  equity";  but  the  requirement  to  do  equity  will  vary 
with  the  circumstances  of  the  cases  in  which  the  rule  is  in- 
voked, and  in  the  present  case  tiie  rule  will  be  satisfied  by  re- 
turning the  twenty-five  thousand  dollars  in  gold  coin  which 
the  certificate  of  deposit  represented. 

The  ''certificate  of  deposit"  was  not  the  consideration  for 
which  the  defendants  purchased  the  mining  property  from 
Woodbum.  They  did  not  agree  to  give  him  the  certificate 
of  deposit  in  exchange  for  the  mining  property,  but  they 
purchased  the  property  from  him  for  the  sum  of  twenty-five 
thousand  dollars,  and  the  certificate  of  deposit  was  accepted 
by  him  in  payment  therefor,  as  representing  that  amount  of 
money.  It  would  be  a  reproach  upon  the  administration  of 
justice  to  concede  that  equity  is  too  feeble  to  relieve  a  party 
from  a  fraudulent  transaetion  upon  the  ground  that  he  has 
collected  the  amount  of  &  certificate  of  deposit,  or  check, 
or  other  obligation  which  he  received  in  that  transaction,  and 
is  thus  unable  to  restore  the  identical  thing  which  he  re- 
ceived. It  is  noi  an  invariable  rule  that  the  rescission  of  a 
contract  obtained  by  fraud  will  be  denied  merely  upon  the 
ground  that  the  parties  cannot  be  placed  in  statu  quo.  If 
equity  can  still  be  done  between  the  parties,  courts  will  grant 
r^ef  to  the  defrauded  party.  {Neblett  v.  McFarland,  92 
U.  S.  101;  Pierce  v.  Wilson,  34  Ala.  596;  Myrick  v.  Jacks, 
33  Ark.  425;  Oatling  v.  Newell,  9  Ind.  572;  Tarkington  v. 
Purvis,  128  Ind.  182;  Montgomery  v.  Pickering,  116  Mass. 
227;  Broum  v.  Norman,  65  Miss.  969;^  Paquin  v.  MiUken, 
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163  Mo.  79;  Masson  v.  Bovet,  1  Denio,  69;^  Bank  v.  Peters, 
123  N.  Y.  279;  Wharton  on  Contracts,  sec.  285.)  "Parties 
engaged  in  a  fraudulent  attempt  to  obtain  a  neighbor's  prop- 
<jrty  are  not  the  objects  of  the  special  solicitude  of  the  courts.'' 
(Neblett  v.  McFarland,  92  U.  S.  101.)  ** Restoration  is  not 
exacted  on  account  of  any  feeling  of  partiality  in  regard  to 
the  fraudulent  party.  The  law  cares  very  little  what  his  loss 
may  be  and  exacts  nothing  for  his  sake.''  (Masson  v.  Bovet, 
T  Denio,  69.^)  The  provision  in  section  3407  of  the  Civil  Code, 
ihat  in  case  of  rescission  on  the  ground  of  ''mistake"  it  is 
tiufficient  if  the  party  against  whom  it  can  be  adjudged  can 
i)e  restored  to  **  substantially  the  same  position  as  if  the  con- 
v.ract  had  not  been  made,"  taken  in  connection  with  section 
i{408,  clearly  indicates  that  such  restoration  is  sufficient  in 
iiase  of  rescission  on  the  ground  of  fraud. 

Section  1691  of  the  Civil  Code  declares  that  the  rescission 
of  a  contract  which  is  authorized  by  section  1689  of  the  Civil 
Code  is  "accomplished"  by  complying  with  the  rules  pre- 
scribed therein,  and  if  such  rescission  is  not  acceded  to  by  the 
other  party  it  may  be  enforced  by  action.  In  such  action  the 
court  determines  whether  the  plaintiff  had  a  sufficient  ground 
for  rescinding  the  contract,  and  whether  he  has  complied 
with  the  provisions  of  section  1691.  If  so,  the  judgment 
therein  affirms  the  rescission  made  by  the  plaintiff,  and  de- 
termines the  rights  of  the  parties  as  they  existed  when  the 
rescission  was  made.  "The  court  proceeds  on  the  principle 
khaX  as  the  transaction  ought  never  to  have  taken  place,  the 
parties  are  to  be  placed  as  far  as  possible  in  the  situation 
in  which  they  would  have  stood  if  there  had  never  been  any 
such  transaction."  {NeblePt  v.  McFarland,  92  U.  S.  101.) 
Woodbum,  upon  the  discovery  of  the  fraud,  gave  to  the  de- 
fendants herein  prompt  notice  of  his  rescission,  and  his 
offer  at  that  time  to  restore  the  certificate  of  deposit  made  the 
rescission  complete.  This  offer,  though  refused  by  the  de- 
fendants, followed  almost  immediately  by  the  offer  made  in 
the  complaint,  entitled  him  to  the  aid  of  the  court  in  securing 
him  the  result  and  fruit  of  such  rescission.  (Loaiza  v.  Su- 
perior Court,  85  Cal.  11.')  After  he  had  "accomplished"  the 
rescission  and  conunenced  his  action  for  its  enforcement,  he 
was  not  required  to  keep  the  certificate  of  deposit  intact,  at 
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the  risk  of  any  subsequent  inability  of  its  maker  to  pay  tiie 
same,  nor,  if  collected,  was  he  required  to  let  the  money  lie 
idle  in  his  possession.  The  refusal  of  the  defendants  to 
accept  it  when  tendered  to  them,  did  not  require  from  him 
more  than  to  be  able  to  restore  it  or  its  equivalent  when  they 
should  tender  their  deed  of  reconveyance,  or  when  he  should 
obtain  judgment  in  the  action.  As  was  said  in  the  Loaiza  case, 
be  was  only  required  to  be  able  to  ''make  the  offer  good 
whenever  they  should  comply  with  his  demand.*'  The  col- 
lection of  the  money  represented  by  it,  or  his  depositing  it 
as  security  for  a  loan  of  less  than  half  its  amount  did  not 
have  the  effect  to  revoke  or  withdraw  his  rescission.  Any 
inference  that  his  rescission  was  thereby  withdrawn  is  fully 
overcome  by  the  offer  in  his  complaint,  and  his  ability  during 
his  lifetime  and  that  of  his  executors  after  his  death  to 
restore  the  twenty-five  thousand  dollars  whenever  the  de- 
fendants should  demand  it,  or  whenever  its  restoration  should 
be  adjudged  by  the  court.  "Equivocal  acts  which  do  not 
clearly  evince  a  purpose,  with  complete  knowledge  of  the 
fraud,  to  retain  the  property  as  his  own,  will  not  defeat  the 
right  of  the  person  defrauded  to  rescind.  The  act  must  be 
unequivocal,  and  must  show  an  election  to  retain  the  prop- 
erty after  discovering  the  deceit  before  the  right  to  rescind 
is  gone.  Where  subsequent  acts  are  relied  on  as  a  defense 
in  a  case  where  fraud  is  clearly  established,  the  act  must  stand 
upon  the  clearest  evidence,  and  must  evince  a  purpose  to 
waive  or  forgive  the  fraud,  and  must  amount  to  a  clear 
election  not  to  rescind.'*  (Tarkington  v.  Purvis,  128  Ind. 
182.)  **When  the  original  fraud  is  clearly  established  by 
circumstances  not  liable  to  doubt,  a  confirmation  of  such  a 
transaction  is  so  inconsistent  with  justice,  so  unnatural,  so 
liable  to  be  connected  with  fraud,  that  it  ought  to  be  watched 
with  the  utmost  strictness,  and  to  stand  only  upon  the 
clearest  evidence  as  an  act  done  with  all  the  delibera- 
tion that  ought  to  attend  a  transaction  tiie  effect  of  whicb 
is  to  ratify  that  which  in  justice  ought  never  to  have  takeur 
place."  (Morse  v.  Royal,  12  Ves.  373.  See,  also.  Pierce  v. 
Wilson,  34  Ala.  606;  Montgomery  v.  Pickering,  116  Mass. 
227.) 

To  the  extent  that  the  court  granted  a  nonsuit  upon  the 
ground  that  the  plaintiffs  had  failed  to  pay  the  twei.ty-five 
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thonsand  dollarB  into  court,  it  erred,  for  the  reasons  stated 
in  the  former  part  of  this  opinion. 
The  order  denying  a  new  trial  should  be  reversed. 

Cooper,  C,  and  Gray,  C,  eoncurred 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
denying  a  new  trial  is  reversed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[Sae.  No.  1292.     Department  One.— Mareh  18,  1905.] 

VALLEJO  FERRY  COMPANY,  Respondent,  v.  CITY  OP 
VALLEJO  et  al..  Appellants. 

Municipal  Charter — V^habj*  1  tsbjtebino  with  Fsbbt — ^Injitnction. 
— The  right  of  the  city  o^  Vallejo,  under  its  charter,  to  establish 
a  wharf  on  its  water-front  at  the  foot  of  a  street,  and  to  determlDe 
the  necessity  therefor  by  the  ordinance  anthorirjig  its  construction, 
cannot  be  exercised  in  such  a  manner  as  to  injure  or  destroy  ferry- 
rights  at  the  foot  of  a  parallel  street  vested  in  others  by  the  eity, 
without  pretense  of  compensation,  and  the  dty  may  be  enjoined 
from  interfering  with  the  operation  of  the  ferry  in  the  mode  of 
construction  of  such  wharf. 

Id. — ^liiMiTSD  Power  of  Cptt  to  Bun4>  Wharf — Ownership  of  V^atbr- 
Pbokt — Power  of  Oene&al  Qoyernmknt  Inappuoablb. — The  dty 
of  Vallejo  does  not  own  itn  water-tront,  and  in  building  a  wharf 
it  has  no  general,  munidpal,  d  governmental  powers,  but  only  such 
powers  as  are  given  by  its  chf.rter,  which  does  not  clothe  it  with 
an  absolute  right  to  construct  a  wharf  irrespeetive  of  the  vested 
rights  of  others.  The  power  vested  in  the  general  government,  which 
is  sovereign  over  navigable  waters  such  as  Mare  Island  Straits,  to 
improve  the  same,  without  compensation  for  injury,  cannot  apply 
to  the  city  of  Vallejo,  which  has  no  such  power. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County  and  from  an  order  denying  a  new  trial  A.  J.  Buckles, 
Judge. 

The  facts  are  stated  in  the  opinion. 
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L.  G.  Harrier,  and  J.  M.  Gregory,  for  Appellants. 

P.  N.  Hall,  for  Respondent 

CIIIPMAN,  C. — This  is  an  action  to  restrain  the  board  of 
trustees  of  the  city  of  Vallejo  from  constructing  a  wharf 
extending  from  the  foot  of  Virginia  Street  into  Mare  Island 
Straits,  a  navigable  body  of  water  lying  between  said  city  and 
Mare  Island.  The  court  decreed  that  defendants  might  pro- 
ceed to  erect  the  proposed  wharf  according  to  the  prepared 
plans  of  defendants  when  modified  in  the  manner  designated 
in  the  decree  and  so  as  not  to  interfere  with  the  enjoyment 
by  plaintiffs  of  its  ferry  franchise. 

Defendants  appeal  from  the  judgment  and  from  the  order 
den3ring  their  motion  for  a  new  trial.  The  action  was  begun 
in  1897  and  was  tried  in  1899,  but  for  some  unexplained  reason 
was  not  brought  here  until  April,  1904.  There  is  but  little, 
if  any,  controversy  concerning  the  facts  as  shown  by  the  evi- 
dence. The  disagreement  is  rather  as  to  the  legal  effect  of 
the  facts.  Georgia  and  Virginia  streets  in  the  City  of  Vallejo 
are  parallel,  and  run  due  east  and  west,  terminating  on  the 
west  at  the  water-front  on  Mare  Island  Straits,  Georgia  Street 
being  next  south  of  Virginia  Street  Many  years  ago  a 
wharf  was  extended  from  the  foot  of  Virginia  Street  several 
hundred  feet  across  the  flats  to  deep  water,  at  the  end  of  which 
was  a  landing-place  for  vessels.  This  wharf,  however,  **had," 
as  stated  by  defendants  in  their  brief,  ''for  a  long  time  been 
practically  deserted,  and  at  the  time  of  this  action  was  really 
no  wharf  at  all."  On  March  18,  1896,  the  city,  after  having 
advertised  according  to  law  for  bids,  sold,  and  by  ordinance 
granted,  to  one  Whitney,  and  his  assigns,  for  the  sum  of 
$10,151  and  the  payment  of  a  license-tax  of  forty  dollars 
monthly,  a  franchise  to  construct,  keep,  and  take  tolls  upon  a 
public  ferry  running  between  the  city  of  Vallejo  and 
Mare  Island  Navy  Yard,  for  the  term  of  twenty  years. 
On  March  28,  1896,  Whitney  conveyed  all  his  rights  under 
this  franchise  to  plaintiff.  The  ordinances  fixed  the  ferry- 
landing  on  the  Vallejo  side  where  it  had  previously  been  for 
many  years  and  particularly  described  it  as  it  there  was 
and  substantially  still  is,  at  the  end  of  the  wharf  which  ex- 
tended out  several  hundred  feet  from  the  foot  of  Georgia 
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Street.  The  landing  was  owned  by  private  persons  from  whom 
plaintiff  purchased  it,  and  spent .  considerable  money  in 
improving  it.  The  ordinance  also  described  the  slip  on  the 
Mare  Island  side  established  by  the  United  States  naval  au- 
thorities, to  which  the  ferry  was  to  run.  In  June,  1897,  the  city 
decided,  by  resolution  duly  passed,  to  construct  a  new  wharf 
at  the  foot  of  Virginia  Street  in  the  place  of  the  old  wharf; 
it  had  plans  prepared,  which  were  adopted,  and  bids  were 
invited  to  carry  out  such  decision.  These  plans  contemplated 
a  wharf  which  would  extend  one  hundred  and  fifty  feet  fur^ 
ther  west  into  the  straits  than  the  old  Virginia-Street  wharf, 
and  about  two  hundred  and  sixty-five  feet  further  west  than 
the  ferry-slip  on  the  Vallejo  side  of  the  straits,  and  was  to 
terminate  in  a  broad  head  or  pier,  one  wing  of  which  ex- 
tended some  feet  south  of  the  south  line  of  the  approach  to  the 
pier.  The  court  found  that  this  projecting  arm  of  the  pier, 
if  constructed  according  to  the  proposed  plans  for  the  n^w 
wharf,  ''will  extend  in  front  of  the  entrance  of  said  slip  and 
will  interfere  with  and  prevent  free  ingress  and  egress  of  said 
ferry-boats  of  plaintiff  to  and  from  said  ferry-slip  last  men- 
tioned, and  will  obstruct  the  use  by  said  plaintiff  of  said  ferry- 
slip  and  will  daily,  when  the  tide  is  strongly  ebbing  or  flowing, 
entirely  prevent  plaintiff  from  carrying  on  said  ferry  business 
and  prevent  plaintiff  from  conducting  said  ferry  and  will 
inflict  on  plaintiff  great  and  irreparable  injury  and  damage 
and  plaintiff  has  no  adequate  relief  or  remedy  at  common  law 
for  said  injury  and  damage."  The  general  course  of  the 
straits  is  nearly  northwest  and  southeast,  and  the  current  is 
strongest  at  flood  tide  on  the  Vallejo  side.  The  ferry-slip 
was  constructed  with  its  opening  northwesterly  for  greater 
safety  and  ease  in  entering  and  departing  with  the  ferry-boat. 
The  northeasterly  side  of  the  slip  is  one  hundred  and  forty 
feet  long,  and  at  its  extreme  end  is  only  about  one  hundred  and 
twenty-five  feet  from  the  southern  wing  of  the  proposed 
wharf  on  Virginia  Street.  The  distance  between  the  Vallejo 
and  Mare  Island  slips  is  about  fifteen  hundred  feet.  The 
evidence  was  without  conflict  that  the  current  is  strong  in  the 
straits  because  of  the  narrowness  of  the  deep  channel;  that 
with  the  wind  from  the  north  or  northwest  and  on  an  ebb  tide, 
or  with  the  customary  southerly  wind  and  a  flood  tide,  the 
£e**ry-boat  would  collide  with  the  south  wing  of  the  proposed 
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wharf  if  built;  that  owing  to  the  prevailing  winds  and  cur- 
rents which  the  ferry-boat  must  encounter,  and  owipg  to  the 
fact  that  vessels  are  frequently  anchored  along  the  straits 
between  Mare  Island  and  Vallejo,  the  ferry-boat  cannot  be 
confined  to  nor  can  it  take  a  direct  course  from  slip  to  slip, 
but  must  describe  the  arc  of  a  circle  to  reach  the  Vallejo  slip, 
thus  bringing  the  boat  in  close  proximity  to  the  proposed  new 
wharf  and  subjecting  it  to  imminent  danger  of  collision  with 
it.    The  opinion  of  witnesses  who  are  masters  of  vessels  and 
pilots  familiar  with  existing  conditions  was  uniformly  to  the 
effect  that  the  ferry-boat  could  not  be  safely  operated  from 
the  Vallejo  slip  if  the  city  should  build  the  wharf  upon  the 
proposed  plan.    The  evidence  was  also  without  conflict  that 
the  proposed  plans  for  the  Virginia-Street  wharf  could  be 
modified  to  its  advantage  by  omitting  the  southerly  wing  or 
L,  and  extending  the  wharf  northerly  instead.    The  defend- 
ants called  but  one  witness,  Mr.  Otto  Von  Qeldem,  a  civil 
engineer  of  long  and  wide  experience.    He  testified:  **I  have 
made  special  examination  of  the  situation  with  reference  to 
the  landing  of  the  ferry-boat  at  Georgia-Street  wharf  as  it 
would  be  affected  by  the  proposed  wharf  on  Virginia  Street.'' 
He  was  shown  a  diagram  representing  the  situation  as  it  would 
be  upon  the  completion  of  the  new  wharf,  and  was  asked  if 
the  ferry-boat  could  operate  under  the  circumstances  shown 
by  the  diagram.     He  testified:  ** Under  these  circumstances 
as  existing  now,  the  ferry-slip  pointed  in  this  way,  the  wharf 
[the  new  wharf]   extended  150  feet,  making*  this  a  defined 
corner   [referring  to  the  south  wing],  I  don't  think  that 
ferry-boat  could  manipulate  there.  .  .  .  The  flood  tide  and  the 
wind  as  it  generally  blows  on  this  coast  would  drive  the  ferry- 
boat on  to  the  comer  of  the  extended  wharf."  He  stated  that 
the  situation  might  be  improved  by  changing  the  direction  of 
the  ferry-fllip  so  as  to  point  directly  across  the  current;  he 
thought  that  would  be  feasible,  but  he  added:  "I  do  not  want 
to  make  that  definite  statement.    There  are  tides  and  winds 
when  it  might  be  different"    He  further  testified  that  "there 
is  no  apparent  reason  why  the  pier-head  of  the  proposed  wharf 
should  be  carried  out  that  way   (i.  e.  by  the  south  wing), 
when  it  will  be  just  as  well  the  other  way.     The  conditions 
are  rather  crowded  any  way."    Again:  **  The  crowded  con- 
dition of  affairs  could  be  obviated  by  diverting  the  Virgiiiia- 


396      Vallbjo  Ferry  Co.  v.  City  of  Vallejo.      [146  CaL 

Street  wharf  over  to  the  northwest,  starting  at  about  the 
terminus  of  the  present  wharf.  ...  In  that  case  there  would 
be  no  trouble  at  all  to  run  the  ferry."  Plain tiflf's  is  the  only 
ferry  crossing  to  Mare  Island  from  Vallejo.  Most  of  the  gov- 
ernment employees  at  the  navy  yard  reside  at  Vallejo,  the 
number  varying  from  five  hundred  to  over  seventeen  hundred, 
who  cross  at  different  hours  daily  by  the  ferry.  There  is, 
besides  this,  considerable  miscellaneous  traffic  by  the  ferry. 
The  service  is  conceded  to  be  of  considerable  importance  to  the 
people  of  Vallejo  and  also  to  the  government.  The  evidence 
Is,  that  the  service  is  satisfactory  to  plaintiff's  patrons,  and 
is  adequate  to  the  requirements  of  the  traffic  Appellants' 
contention  to  the  contrary  finds  no  support  in  the  evidence. 

It  is  contended  that  the  finding  of  the  court  is  not  supported 
by  the  evidence  that  the  injury  to  plaintiff  would  be  irrepa- 
rable if  allowed  to  build  its  proposed  wharf.  Because,  first, 
plaintiff  could  extend  the  northern  arm  of  its  slip ;  second,  it 
could  change  the  direction  of  its  slip ;  and  third,  it  could  im- 
prove its  boat.  There  is  no  evidence  that  a  different  or  other 
boat  would  change  or  improve  matters.  The  otiier  two  means 
of  avoiding  the  injury  rest  upon  the  testimony  of  Mr.  Von 
Geldern.  They  were  suggested  by  him  as  a  possible  solution 
in  case  the  new  wharf  should  be  built  upon  the  proposed  plans, 
but  he  was  not  willing  to  testify  definitely  that  it  would  be 
feasible  to  change  the  direction  of  the  slip,  and  as  to  ex- 
tending its  north  arm  sufficiently  to  meet  the  proposed  new 
situation,  his  testimony  was  not  that  this  was  the  best  or 
proper  thing  to  do.  On  the  contrary,  his  opinion  was,  that  the 
problem  would  be  best  solved  by  extending  the  pier-head  of  the 
Virginia-Street  wharf  north  away  from'  the  ferry-slip  rather 
than  south  toward  it,  and  his  reasons,  as  well  as  those  of  other 
experts  seem  to  have  been  satisfactory  to  the  court.  The  evi- 
dence was  that  plaintiff  could  not,  except  by  the  expenditure 
of  several  thousand  dollars,  so  change  its  slip  as  to  make  it 
safe  to  operate  the  ferry  should  defendants'  plans  be  carried 
out.  But  appellants  claim  that  the  city  has  the  right  to 
build  a  wharf  at  the  point  proposed;  that  in  passing  the 
ordinance  in  pursuance  of  this  right  the  city  necessarily  and 
conclusively  determined  that  there  existed  a  public  necessity 
for  the  wharf,  and  that  it  was  therefore  no  infringement  of  any 
right  vested  in  plaintiff,  but  that  it  is  plaintiff's  duty  and  is 


Mardi,  1905.]    Vallejo  Peury  Co.  v.  City  op  Vallbjo.    397 

its  only  right  to  adjust  its  means  of  enjoying  its  franchise 
to  the  needs  of  the  city  for  the  new  wharf. 

It  cannot  be  doubted  that  the  city  has  the  right  to  con- 
struct a  wharf  at  Virginia-Street  water-front  (sec.  34,  Charter 
of  the  city, — Stats.  1899,  p.  381),  and  it  may  be  admitted  that 
the  necessity  for  establishing  the  wharf  was  determined  by 
the  ordinance  authorizing  its  construction.  But  this  does  Dot 
mean  that  the  city  may  in  the  exercise  of  such  right  interfere 
to  the  extent  of  destroying  rights  vested  in  others  by  the  city, 
and  that,  too,  without  pretense  of  compensation. 

The  city  does  not  own  the  water-front,  and  in  building  a 
wharf  it  proceeds  under  no  general  municipal  powers  to  erect 
wharves,  for  it  has  none,  and  has  only  such  as  are  given  by 
its  charter.  (Low  v.  MarysvUle,  5  Cal.  214;  San  Pedro  v. 
Southern  Pacific  R.  R.  Co.,  101  Cal.  333.)  Section  2919  of 
the  Political  Code  provides  that  "No  authority  must  be 
granted  under  this  chapter  to  interfere  with  vested  rights, 
nor  to  interfere  with  or  infringe  grants  heretofore  made  by 
state  authority.**  It  would  seem  reasonable  that  if  the  city 
cannot  grant  wharf  privileges  which  may  interfere  with  vested 
rights  it  could  not  itself  build  a  wharf  so  as  to  interfere  with 
such  rights.  The  court  said  in  San  Pedro  v.  Southern  Pacific 
B.  R.  Co.,  101  Cal.  333:  *'The  authority  given  in  this  section 
[a  charter  provision  similar  to  that  in  the  Vallejo  charter] 
does  not,  however,  clothe  the  plaintiff  with  an  absolute  right 
to  construct  a  wharf  at  any  point  on  its  water-front  which 
it  may  select,  irrespective  of  the  rights  of  others;  but  it  is 
intended  to  confer  upon  it  the  same  authority  to  do  the  acts 
therein  enumerated  which  a  natural  person  would  possess, 
and  to  give  to  its  acts  a  sanction  which  it  would  not  otherwise 
have.*'  There  is  no  evidence  of  any  necessity  for  erecting 
the  proposed  wharf  so  as  to  interfere  with  plaintiff's  rights. 
The  evidence  is,  that  no  necessity  for  such  a  structure  exists. 
The  decree  does  not  prohibit  the  building  of  such  a  wharf 
as  the  evidence  shows  is  required  and  is  best  for  the  city. 
The  claim  that  if  the  rights  of  plaintiff  and  defendants  con- 
flict the  right  of  the  municipality  must  prevail  cannot  be 
sustained  in  the  present  case.  The  authorities  cited  to  the 
effect  that  the  owner  of  a  ferry  franchise  from  the  legislature 
of  a  state  has  no  property  in  the  flow  of  a  river,  and  has  no 
sUim  to  compensation  for  injuries  caused  to  him  by  an  im- 
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provenient  of  the  river  by  the  United  States,  do  not  apply. 
The  doctrine  invoked  relates  to  the  power  of  the  general 
government  as  sovereign  over  the  navigable  waters  of  our 
country,  such  as  Mare  Island  Straits.  The  city  of  Vallejo 
has  no  such  power. 

So  far  as  we  can  discover,  the  decree  was  just  and  equitable 
and  preserved  to  the  city  every  right  and  privilege  to  which 
the  evidence  showed  it  has  any  reasonable  or  just  claim. 

It  is  advised  that  the  judgment  and  order  be  affirmed. 

Gray,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Van  Dyke,  J.,  Shaw,  J.,  Angellotti,  J. 


[Sac.  No.  1110. '  Department  TVo.— March  20,  1905.] 

BANK  OF  VISALIA,  Appellant  v.  GEORGE  T.  SMITH, 
WUTCHUMNA  WATER  COMPANY,  and  W.  M.  CUR- 
TIS, Administrator  of  Estate  of  S.  Z.  Curtis,  Deceased, 
Respondents. 

MORTGAOB   OF    LAND    AND    WaTKB-DITOH — StOCK   OF    WaTKB    COMPANY— 

Inclusion  not  Prxsuicsd. — ^A  mortgage  of  lands,  and  abo 
of  that  "certain  water-ditch  which  ecnvejs  water  to  said 
lands  for  farming  purposes,  known  as  the  Curtis  ditch,  with 
all  water-rights  and  privileges  appurtenant  to  caid  ditch,  or  l^ 
means  of  which  said  ditch  is  supplied  irith  water,"  cannot  be  pre- 
sumed to  include  shares  of  stock  owned  bj  the  mortgagor  in  a 
water  company,  in  the  absence  of  evidenoe  that  the  water  oompanj 
owned  the  ditch  or  the  water  flowing  therein,  or  the  means  by  which 
the  ditch  was  supplied  w>ith  water.  The  form  of  the  mortgage 
warrants  an  inference  thatt  the  dit<*h  was  the  property  of  the  mort- 
gagor under  a  title  distinct  from  any  claimed  by  the  water  com- 
pany. 
Id. — Shabxs  of  Stock — Personal  Propkrtt — Appubti-nanoi  to  Land 
— ^BuBDEK  of  Pboof — SuppOBT  OF  FINDING* — Shares  of  stock  are 
personal  property,  transferable  by  indorsement  and  delivery  of  the 
certificate,  and  are  not  presumptively  appurtenant  to  land.  If  the 
plaintiff  would  claim  tha^  the  shares  of  stock  in  question  represented 
water-rights  or  privileges  which  were  appurtenant  to  the  mortgaged 
ditch,  or  by  means  of  which  it  is  supplied  with  water,  it  was  ineum- 
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bent  on  the  plaintiff  to  prove  it;  and  in  the  absence  of  such  evi- 
dence a  finding  that  the  shares  of  stock  were  not  appurtenant  to  the 
land,  nor  included  in  the  property  mortgaged,  is  supported. 

Id. — Action  to  Compel  Transfer  of  Stock — In  ..omissible  Evidencb — 
Title  under  Foreclosure. — In  an  action  to  compel  a  transfer  of 
the  shares  of  the  stock  of  the  water  company  to  the  plaintifc,  the 
mortgage  and  judgment-roll  in  the  action  foreclosing  it,  and  the 
conveyance  thereunder,  under  which  plaintiff  claims  title,  were  all 
properly  excluded  from  evidence,  it  appearing  that  there  was  noth- 
ing in  the  mortgage,  judgment,  or  conveyance  containing  any  men- 
tion of  shares  of  stock. 

Id. — ^Finding  Outside  of  Issues — Estoppel — ^Hearsay. — ^A  finding  in 
the  foreclosure  suit  as  to  the  use  of  water  by  virtue  of  the  shares 
of  stock  upon  which  no  issue  was  tendered,  it  being  held  in  the 
conclusion  of  law  that  the  shares;  of  stock  were  not  included  in 
the  mortgage,  and  the  judgment  of  foreclosure  being  silent  there- 
upon, cannot  operate  as  an  admission  or  ''"^oppel,  and  has  no  greater 
dignity  as  evidence  than  hearsay,  and  was  properly  excluded  from 
evidence  in  the  present  action. 

APPEAL  from  an  order  of  the  Superior  Court  of  Tulare 
•IJounty  denjnng  a  new  trial.     W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion. 

Charles  Q.  Lamberson,  for  Appellant 

Bradley  &  Famaworth,  for  Respondents. 

HARRISON,  C— July  13,  1894,  S.  Z.  Curtis  (since  de- 
ceased) executed  to  the  plaintiff  a  mortgage  upon  certain 
land  in  Tulare  County,  as  security  for  the  payment  of  a 
promissory  note  then  executed  by  him  to  the  plaintiff.  The 
property  covered  by  the  mortgage  is  described  therein  as 
follows : — 

"The  south  half  of  the  south^^/tsi  (quarter  of  section  24; 
also  all  of  section  23  and  the  west  Iialf  of  section  24;  all  in 
township  17  south,  of  range  25  east,  M.  D.  M. 

**Also  that  certain  water-ditch  which  conveys  water  to  said 
lands  for  farming  purposes,  known  as  the  Curtis  Ditch ;  with 
all  the  water-rights  and  privileges  appurtenant  to  said  ditch, 
or  by  means  of  which  said  ditch  is  supplied  with  water. 

•'Together  with  all  and  singular  the  tenements,  heredita- 
ments and  appurtenances  thereunto  belonging,  and  the  rents, 
issues  and  profits  thereof 
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Curtis  died  intestate  April  4, 1896,  without  having  paid  the 
note,  and  the  defendant  W.  M.  Curtis  was  appointed  the  i 

administrator  of  his  estate.    Thereafter,  the  plaintiff  herein,  | 

in  an  action  therefor,  obtained  judgment  for  the  foreclosure 
of  the  mortgage,  under  which  the  mortgaged  property  was 
sold  to  B.  E.  Hyde,  who  subsequently  conveyed  it  to  the 
plaintiff.  Curtis  was  at  the  time  of  executing  the  mortgage 
the  owner  of  five  shares  of  the  capital  stock  of  the  defendant 
corporation,  Wutchumna  Water  Company,  which  is  still  stand- 
ing in  his  name  on  the  books  of  the  corporation,  and  the  plain- 
tiff seeks  by  this  action  a  judgment  declaring  it  to  be  the 
owner  of  these  shares  of  stock,  and  directing  the  defendant 
W.  M.  Curtis  to  surrender  the  certificate  therefor,  and  the  de- 
fendant Smithy  as  the  secretary  of  the  corporation,  to  issue  to 
it  the  certificate  for  the  same,  claiming  that  it  acquired  title 
thereto  by  virtue  of  the  aforesaid  mortgage  and  conveyance  to 
it  The  court  found  that  the  shares  of  stock  were  not  included 
in  the  property  mortgaged  by  Curtis  to  the  plaintiff,  and  are 
not  appurtenant  to  the  land  or  other  property  mortgaged 
by  him,  and  rendered  judgment  in  favor  of  the  defendants. 
From  this  judgment  the  plaintiff  has  appealed. 

The  shares  of  stock  are  not  mentioned  in  the  description 
of  the  property  mortgaged,  or  in  any  of  the  proceedings  for 
the  foreclosure  of  that  mortgage,  or  in  the  conveyance  made 
upon  the  sale  thereof,  or  in  the  conveyance  to  the  plaintiff, 
but  the  plaintiff  contends  that  th^  are  appurtenant  to  the 
property  mortgaged,  and  included  in  that  portion  thereof 
which  specifies  the  Curtis  ditch,  under  the  clause  ''with  all 
the  water-rights  and  privileges  appurtenant  to  said  ditch,  or 
by  means  of  which  said  ditch  is  supplied  with  water."  This 
description  does  not,  however,  mention  the  shares  of  stock, 
nor  do  its  terms  give  rise  to  any  presumption  that  they  are 
appurtenant  to  the  Curtis  ditch,  or  that  they  represent  any 
water-right  or  privilege,  "by  means  of  which  said  ditch  is 
supplied  with  water. "  ''A  thing  is  deemed  to  be  appurtenant 
to  land  when  it  is  by  right  used  with  the  land  for  its  benefit." 
Civ.  Code,  sec.  662.)     Whether  such  appurtenance  exists  is  \ 

a  question  of  fact,  to  be  determined  upon  extrinsic  evidence, 
and  the  burden  of  establishing  such  fact  is  upon  him  who 
claims  a  right  to  the  appurtenance.  Shares  of  stock,  as  such, 
are  not  presumptively  appurtenant  to  land,  and  if  the  plain* 
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tiff  would  claim  that  the  shares  of  stock  in  question  represent 
water-rights  or  privileges  which  are  appurtrnant  to  the  Curtis 
ditch,  or  by  means  of  which  the  ditch  is  supplied  with  water, 
it  was  incumbent  upon  it  to  introduce  evidence  of  such  fact. 
There  is  no  presumption  that  the  Curtis  ditch  is  owned  by  the 
Wutchumna  Water  Company,  or  that  the  capital  stock  of 
that  corporation,  or  any  of  its  shares,  bears  any  relation  to 
that  ditch,  or  to  the  means  by  which  it  is  supplied  with  water. 
On  the  contrary,  the  fact  that  Curtis  mortgaged  the  ditch  to 
the  plaintiff  justifies  an  inference  that  it  was  his  own  prop- 
erty, under  a  title  distinct  from  any  claimed  by  the  Wutch- 
umna Water  Company.  The  capital  stock  of  this  oorporation 
represents  the  property  owned  by  it,  and  in  the  absence  of  any 
evidence  that  it  was  the  owner  of  the  Curtis  ditch,  or  of  the 
water  flowing  therein,  it  must  be  held  that  the  shares  of  its 
capital  stock,  owned  by  Curtis,  was  property  distinct  from 
that  mortgaged  by  him  to  the  plaintiff. 

The  superintendent  testified  before  the  superior  court  that 
prior  to  the  construction  of  the  Wutchumna  water-ditch, 
Curtis  and  two  others  had  constructed  a  ditch  (of  which  he 
owned  a  one-half  interest),  sometimes  called  the  Curtis,  Lind- 
say, and  Moffett  ditch,  and  sometimes  the  Curtis  ditch,  ex- 
tending from  the  St.  John 's  River  as  far  as  to  the  Curtis  ranch, 
and  that  the  ranch  was  irrigated  from  the  water  flowing 
through  this  ditch ;  that  the  Wutchumna  water-ditch  was  taken 
out  of  the  Kaweah  River,  several  miles  above  the  head  of  this 
Curtis  ditch,  and  that  in  constructing  the  Wutchumna  ditch, 
when  this  ditch  was  reached,  its  channel  was  utilized  for  the 
Wutchumna  ditch,  so  that  for  the  distance  of  about  two  and 
three-quarter  miles  from  this  point  of  intersection  the  water 
from  the  two  ditches  was  intermingled,  and  carried  along 
the  same  channel  until  the  Curtis  ranch  was  reached,  and 
that  the  ranch  was  irrigated  from  the  waters  so  carried  along 
this  ditch.  There  was  no  evidence,  however,  tending  to  show 
that  any  water-right  or  privilege  was  appurtenant  to  the 
Curtis  ditch,  or  to  the  Wutchumna  ditch,  or  was  the  means 
by  which  either  of  said  ditches  is  supplied  with  water. 

The  plaintiff  offered  in  evidence  the  mortgage  from  Curtis 

to  it,  and  the  judgment-roll  in  the  action  for  its  foreclosure, 

together  with  the  conveyance  made  to  it  by  virtue  of  the  sale 

under  that  judgment,  but  as  neither  of  these  documents  oon- 
CZLVI.    cai.-at 
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tain  any  mention  of  the  shares  of  stock,  the  evidence  was  prop- 
erly excluded. 

In  the  finding  of  fact  contained  in  the  judgment-roll  of  the 
foreclosure  suit  the  court  found  the  foregoing  matters  testified 
to  by  the  superintendent,  and  also  found  that  from  1892 
to  the  time  of  his  death  in  1896  Curtis  was  owner  of  the  five 
shares  of  stock  and  of  the  land  described  in  the  mortgage, 
and  was  entitled  to  such  proportion  of  the  water  flowing 
in  said  ditch  as  that  number  of  shares  bore  to  the  whole 
number  of  shares  issued  by  the  corporation,  and  that,  with 
a  slight  exception,  the  water  represented  by  and  belonging  to 
him  by  virtue  of  his  ownership  of  said  shares  was  used  entirely 
upon  the  said  land,  and  was  conducted  thereto  from  the  ditch 
of  the  Wutchumna  company  through  a  ditch  known  as  the 
Curtis  ditch,  and  that  during  a  portion  of  each  year  the  water 
used  upon  said  land  had  been  supplied  exclusively  through 
these  ditches  by  virtue  of  the  ownership  of  said  shares  of 
stock;  and  the  appellant  urges  that  it  thus  appears  that  the 
water  was  appurtenant  to  the  land,  and  that  its  right  to  the 
shares  of  stock  is  thereby  shown.  There  was,  however,  no 
issue  before  the  court  in  the  foreclosure  suit  upon  which  it 
was  authorized  to  find  these  facts,  and  in  its  conclusions  of  law 
it  held  that  the  said  shares  of  stock  were  not  included  in  the 
mortgage  from  Curtis  to  the  plaintiff,  and  were  not  appurte- 
nant to  the  mortgaged  land.  In  the  judgment  which  was  ren- 
dered upon  these  findings  no  direction  is  given  respecting  these 
shares  of  stock,  nor  is  any  reference  made  to  them  therein. 
The  finding  being  therefore  irrelevant  to  any  issues  before 
the  court  in  the  present  action,  it  was  properly  excluded. 

A  finding  made  hy  a  court  of  fact  upon  which  there  is  no 
issue  in  the  case  before  it,  and  which  does  not  enter  into  or 
form  the  basis  of  the  judgment  rendered  in  the  action,  is  not 
admissible  in  another  action  between  the  same  parties  as  evi- 
dence of  that  fact,  either  as  an  admission  or  by  way  of 
estoppel.  (House  v.  Lockwood,  137  N.  Y.  259 ;  Black  on  Judg- 
ments, sec.  619;  Freeman  on  Judgments,  sec.  251.)  It  is  the 
judgment,  and  not  the  preliminary  determination  of  the  court 
or  jury,  which  creates  the  estoppel.  Only  that  which  is  the 
matter  directly  adjudged,  or  which  appears  upon  the  face 
of  the  judgment  to  have  been  so  adjudged,  is  conclusive  be- 
tween the  parties.    (Code  Civ.  Proc.,  sees.  1908,  1911.)     Such 
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finding  outside  of  any  iasae  in  the  case  is  only  a  declaration 
made  by  the  judge  who  tried  the  former  action  of  his  opinion 
formed  upon  the  evidence  that  he  had  heard  {LiUis  v.  Emi- 
grant  Ditch  Co.,  95  Cal.  553),  and  has  no  greater  dignity  as 
evidence  than  hearsay. 

There  was,  moreover,  no  evidence  before  the  court  authoriz- 
ing it  to  hold  that  the  shares  of  stock  in  the  corporation  were 
appurtenant  to  the  Curtis  ranch.  The  record  does  not  show 
the  character  of  the  corporation  Wutchumna  Water  Company, 
nor  of  the  purposes  for  which  it  was  incorporated,  nor  is 
there  any  evidence  of  the  terms  upon  which  it  acquired  the 
right  to  make  use  of  the  Curtis  ditch,  or  whether  there  is  any 
relation  between  it  and  the  Curtis  ranch.  Neither  was  it  shown 
that  there  is  any  limitation  upon  the  character  of  its  capital 
stock,  or  any  restriction  upon  the  power  of  its  stockholders 
to  dispose  of  the  same.  The  shares  of  its  capital  stock  are 
declared  by  statute  to  be  personal  property,  and  in  the  absence 
of  any  restriction  upon  their  alienability,  either  in  its  articles 
of  incorporation  or  in  its  by-laws,  they  are  transferable  by 
the  indorsement  of  the  owner  and  delivery  of  the  certificate. 
If  it  should  be  assumed  that  the  corporation  is  the  owner  of  the 
Wutchumna  ditch,  and  also  of  the  Curtis  ditch,  it  does  not 
follow  that  the  shares  of  its  capital  stock  held  by  Curtis  were 
appurtenant  to  the  Curtis  ranch.  There  is  nothing  incon- 
sistent between  his  being  the  owner  of  the  stock  and  also 
having  a  right  to  receive  water  from  the  company  by  virtue  of 
a  contract  independent  of  such  ownership;  and  for  all  that 
appears  in  the  record  there  may  be  other  rights  incident  to 
the  shares  of  stock  than  that  of  receiving  water  from  the  ditch. 
The  stockholders  of  a  corporation  have  no  estate  in  the  land 
or  other  property  of  the  corporation,  and  the  transfer  by  a 
stockholder  of  the  stock  owned  by  him,  does  not  transfer  any 
of  the  property  of  the  corporation,  or  affect  any  right  or 
obligation  of  the  corporation  in  reference  to  the  property 
held  by  it.  Whether  Curtis  purchased  the  five  shares  owned 
by  him  in  the  open  market,  or  accepted  them  in  compensation 
for  the  right  to  use  the  Curtis  ditch,  is  not  shown.  For  all 
that  appears  in  the  record,  the  corporation  may  have  been 
formed  for  the  purpose  of  constructing  the  Wutchumna  ditch 
and  selling  the  waters  therein  for  irrigating  the  lands  along  its 
course.    Its  stockholders  may  or  may  not  be  the  owners  of  any 
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of  those  lands.    There  was  therefore  no  evidence  before  the 
court  in  support  of  the  demand  of  the  plaintiff. 

Whether  the  plaintiff  has  the  right  to  receive  water  from 
the  Wutchumna  company  for  the  purpose  of  irrigating  its 
land,  either  by  virtue  of  contract  or  from  previous  use,  or  as 
an  appurtenance  to  the  land,  or  for  any  other  reason,  is  a 
question  which  is  not  presented  upon  this  appeal  and  is  not 
determined.  All  that  is  here  decided  is,  that  upon  the  evi- 
dence presented  to  the  superior  court  the  plaintiff  failed  to 
show  that  it  is  the  owner  of  the  shares  of  the  capital  stock  of 
the  Wutchumna  Water  Company  held  by  Curtis  in  his  life- 
time, or  entitled  to  a  transfer  of  them  to  itself  upon  the  books 
of  the  corporation. 

The  judgment  and  order  denying  a  new  trial  should  be 
affirmed* 

Cooper,  C,  and  Chipman,  0.,  concurred. 

For  the  foregoing  reasons  the  judgment  and  order  denying 
the  new  trial  are  affirmed. 

McFarlandy  J.,  Lorigan,  J.,  Henshaw,  J. 


[8.  F.  No.  8897.    In  Bank.— Mareh  20, 1909.] 

In  the  Matter  of  the  Estate  of  HENET  PICHOIB,  Deceased. 
LOUISE  MOOSBR  et  al.,  Appellants,  v.  AM.  VIGNIBB, 
Executor,  et  al.,  Respondents. 

Estates  or    Dbosased  Pkbsons  —  Distubotion  —  Tbost— Dioibidii 

UPON  APPBAIi^-FmAIi  AOOOXTNT— AdJIJDIOATION  as  TO  EZPBNSBB— 

MABSHALmo  Assets* — ^Where,  npon  a  former  appeal  from  a  deeree 
of  distribution,  this  court  decided  that  a  tmst  created  Ij  the  will 
of  the  deceased  was  void  as  to  the  real  property  and  ralid  as  to 
the  personal  property,  and  ordered  distribution  accordingly,  the 
court  below,  upon  the  going  down  of  the  remittitur,  properly  refused 
an  application  of  the  beneficiaries  of  the  trust  to  marshal  assets 
so  as  to  impose  a  share  of  the  expenses  of  administration  upon 
the  real  property,  where  it  appeared  that  aU  such  expepees  were 
included  as  paid  out  of  the  personal  property  in  the  settled  account 
of  the  executor,  which  had  become  a  final  adjudication  between  the 
parties. 
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lU. — ^BeNTS    AMD    PBOITTS    OF    BeaLTT — IlCPROP^R    BB-XXAXDIATION    OV 

SsTTLKD  AooouMT — ^BiOHTS  OF  HxDL — The  couit  in  probate  had  no 
power,  in  carrying  out  the  deelsion  of  this  court  as  to  the  distribu- 
tion of  the  realty,  to  re-examine  the  settled  accoant  of  the  executor 
to  ascertain  whether  any  part  of  the  jnoneys  included  therein  repre- 
sented the  net  amount  of  rents  and  profits  collected  by  the  executor 
from  the  real  property;  but  the  decision  of  this  court  ordering 
distribution  of  the  real  estate  to  the  heir  must  be  construed  as 
operating  upon  the  estate  in  its  condition  at  the  time  of  the  going 
down  of  the  remittitur,  and  the  heir  will  be  entitled  to  the  rents 
and  profits  as  part  of  the  realty  which  had  accrued  since  the  settle- 
ment of  the  account  rendered  prior  to  the  former  appeaL 

APPEAL  from  a  decree  of  distribntion  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.  J.  V.  Cof- 
fey, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lindley  &  Eickhoff,  and  Charles  W.  Slack,  for  Appellanta. 

Smith  &  Pringle,  and  John  A.  Wright,  for  Respondents. 

HBNSHAW,  J. — ^Upon  a  former  appeal  in  the  matter  of 
this  estate  (Estate  of  Pichoir,  139  Cal.  682)  it  was  decided  that 
the  trust  in  the  will  of  the  deceased  as  to  the  realty  was  void, 
while  the  trust  as  to  personalty  was  valid.  It  was  decreed 
by  the  judgment  of  this  court  that  the  real  property  should  be 
distributed  to  the  heir  at  law,  while  the  personalty  should 
be  distributed  to  the  trustees  under  the  trust.  Upon  the  going 
down  of  the  remittitur,  application  was  made  by  the  bene- 
ficiaries of  the  trust  for  a  marshaling  of  the  assets  in  order 
to  impose  upon  the  real  property  its  proportionate  share  of  the 
expenses  of  administration.  The  application  was  refused 
upon  the  ground  that  the  accounts  of  the  executor,  showing 
payment  of  these  expenses  out  of  the  personal  property  of  the 
estate,  had  been  settiied,  and  had  become  a  final  adjudication 
of  this  question  between  the  parties. 

The  view  of  the  court  in  probate  in  this  regard  was.uphdd 
in  the  opinion  heretofore  rendered  on  this  appeal  in  Depart- 
ment One,  and,  to  that  extent,  the  judgment  is  here  afSrmed. 

But  the  court  in  probate,  in  attempting  to  foUow  the 
judgment  of  this  court  in  the  distribution  of  the  realty,  re- 
examined the  accounts  of  the  executor,  and  found  that  of 
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the  personal  property  shown  by  those  accounts,  some  $3,593  61 
represented  the  net  amount  of  rents  collected  by  the  executor 
from  the  real  property.  It  held  these  rents  and  issues  of  the 
realty  to  be  a  part  of  the  realty  itself,  and,  accordingly, 
ordered  distribution  to  the  heir  at  law  of  the  real  property 
and  of  this  sum  of  $3,593.61. 

In  this  the  court  in  probate  erred.  If  the  accounts  of  the 
executors  were  settled  so  as  to  conclude  appellants  upon  the 
proposition  that  the  personalty  must  bear  the  whole  expense 
of  administration,  and  if  the  accounts  could  not  be  looked 
into  or  revised  for  this  purpose,  it  must  equally  follow  that 
there  could  be  no  revision  of  them  such  as  was  here  made. 
If  the  personal  property  shown  in  the  accounts  was  personal 
property  for  one  purpose,  it  was  personal  property  for  the 
other,  and  the  judgment  of  this  court  ordering  distribution 
of  the  realty  to  the  heir  at  law  must  be  construed  as  operat- 
ing upon  the  estate  in  its  condition  at  the  time  of  the  going 
down  of  the  remittitur.  In  other  words,  there  should  have 
been  distributed  to  the  heir  at  law  the  realty  of  the  estate,  and 
the  heir  at  law,  equally  with  the  appellants  here,  was  estopped 
from  reopening  the  executor's  accounts  to  show  that  of  the 
personal  property  therein  contained  some  of  it  represented  the 
rents  and  issues  of  the  realty.  The  decree  of  distribution, 
therefore,  should  be  modified  by  striking  therefrom,  as  part 
of  the  description  of  the  real  property  distributed  to  the  heir 
at  law,  the  following:  ''And  also  the  sum  of  $3,593.61  in  gold 
coin  of  the  United  States,  being  the  net  amount  of  rents 
appearing  by  the  accounts  of  the  said  executor  to  have  been 
received  by  him  from  the  real  property  during  his  administra- 
tion after  deducting  his  expenses  in  the  care  and  preservation 
of  the  said  real  property."  But  upon  the  other  hand,  there 
should  be  allowed  to  the  heir  at  law,  as  part  of  the  real 
estate,  the  net  proceeds  of  the  rents,  issues,  and  profits  of  the 
real  estate  included  in  said  sum  of  $3,593.61,  which  may  have 
accrued  since  the  settlement  of  the  executor's  accounts  ren- 
dered prior  to  the  former  appeal. 

It  is  therefore  ordered  that  the  decree  of  distribution  be 
modified  in  accordance  with  the  foregoing,  and  that  upon  the 
rehearing  of  the  matter  the  court  in  probate  shall  allow  to 
th5  heir  at  law,  as  part  of  the  realty,  whatever  it  may  fltnd  to 
be  the  net  proceeds  of  the  realty  by  way  of  rents,  issues,  or 
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profits  which  have  accnied  since  the  settlement  of  the  ex- 
ecutor's said  accounts. 

Shaw,  J.,  Van  Dyke,  J.,  Angellotti,  J.,  and  Lorigan,  J., 
concurred. 


[Sac.  No.  1119.    Department  Tw-.— Mareh  21,  1905.] 

EMMA  S.  SNBDIKER,  AppeUant,  ▼.  DAVID  P.  AYERS 
et  al.,  Respondents. 

CtoRPosATiONS — Suit  by  Dirigtobs  on  Puechised  Claims — Pubchasi 

OF     OOBPOBATE      PBOPEBT7  AT  EXECUTION      SaIjE — VaIiIDITY  —  QOOD 

Patth. — The  purchase  of  the  property  of  a  corporation  by  a  minor- 
ity of  its  directors,  at  an  execution  sale  npon  a  judgment  obtained 
by  them  upon  lawful  claims  against  tho  corporation  bought  with 
their  private  funds,  at  full  face  value,  is  not  presumptively  void, 
and  will  not  be  avoided  if  it  appears  that  such  directors  acted 
openly,  in  good  faith,  with  the  knowledge  of  the  plaintiff,  and  with- 
out any  fraud  or  misrepresentation,  to  protect  their  own  interests 
against  the  plaintiff  and  other  shareholders,  who  had  been  notified 
of  the  financial  condition  of  the  corporation,  and  had  failed  and 
refused  to  contribute  to  pay  its  debts,  so  as  to  prevent  the  loss  of 
the  corporate  property. 
Jj>' — OoNSTBucnoN  or  CJodb — Breach  or  Tbust— Relation  ofDibectobs 

TO    OORPO&ATION  —  PERSONAL    INTEREST — SCRUTINY    OF    ACTION. — 

Though  section  2230  of  the  CivU  Code,  forbidding  a  trustee  to  take 
part  in  any  transaction  concerning  the  trust  in  which  he  or  one 
for  whom  he  acts  as  agent  has  an  interest  adverse  to  the  beneficiary, 
applies  to  the  directors  of  a  corporation,  it  is  not  intended  therein, 
or  by  any  other  provision  of  law,  to  make  a  transaction  between  a 
director  and  his  corporation,  in  which  he  has  a  personal  interesti 
ipso  facto  void.  Such  a  transaction  is  subject  to  rigid  scrutiny, 
and  is  voidable  for  any  fraud  or  violation  of  the  duties  of  their 
trust  on  the  part  of  the  directors,  but  it  will  not  be  held  void,  if  it  is 
shown  that  the  directors'  actions  were  open  and  aboveboard,  and 
taken  in  good  faith,  without  any  purpose  of  fraud. 
Id. — ^Averment  of  Fraud  and  Collusion — Burden  of  Proof — ^Findinqb 
— ^Presumption  —  Support  or  Judgment.  —  Where  the  plaintiff 
averred  fraud  and  collusion  on  the  part  of  two  directors  with  a 
trustee  holding  the  title  to  the  corporate  property,  the  burden  is 
npon  the  plaintiff  to  prove  such  averment.  Where  the  findings 
establish  the  contrary,  and  show  that  the  directors  did  not  own  a 
majority  interest  in  the  corporation,  and  did  not  control  the  action 
of  the    directors,  it  will  be    presume!  that  their    votes  were    boI 
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necessary  to  the  eorporate  action ;  and  where  the  findings  sapport  the 
judgment  in  their  favor  it  will  be  affirmed. 
Id. — ^Validitt  or  Pttbghass  by  Dibeotob  as  Judomsnt  Gbxditq»— Dis> 
TiNonoN. — ^It  violates  no  principle  of  law  or  equitj  to  permit  th« 
judgment  creditor,  even  though  he  be  a  director  of  the  debtor  cor- 
poration^  to  become  a  purchaser  of  the  eorporate  property.  Such 
ease  is  distinguishable  from  cases  where  a  director,  without  personal 
interest  in  the  action,  purchases  the  corporate  property  under  exeea- 
tion  sale  in  a  suit  of  a  third  party  against  the  corporation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ne- 
vada County.    F.  T.  Nilon,  Judge, 

The  facts  are  stated  in  the  opinion. 

Frank  M.  Parcells,  for  Appellant. 

The  action  by  the  directors  was  a  breach  of  trust,  which 
vitiated  it.  (Civ.  Code,  sees.  2230,  2234;  Graves  v.  Mono  Lake 
Hydraulic  Min.  Co,,  81  Cal.  303 ;  Chamberlain  v.  Pacific  Wool- 
Growing  Co,,  54  Cal.  103;  Davis  v.  Rock  Creek  etc,  Co.,  55 
Cal.  359  ;i  Wickersham  v.  Crittenden,  93  Cal.  29 ;  3  Thompson 
on  Corporations,  sec.  4011.)  Directors  of  a  corporation  can- 
not purchase  its  property  at  execution  sale.  (Hoyle  v.  Platts- 
burgh  etc,  B,  B,  Co,,  54  N.  T.  329 ;  Hoffman  S,  C.  Co.  v.  Cum- 
berland C,  and  I.  Co.,  16  Md.  456.*)  A  trustee  cannot  acquire 
the  title  of  the  beneficiary  at  a  public  sale.  {Broder  v.  Conk- 
lin,  121  Cal.  282,  286 ;  Maryland  Fire  Ins.  Co,  v.  Dalrymple. 
25  Md.  266  ;•  Cumberland  Coal  and  Iron  Co.  v.  Parish,  42 
Md.  605 ;  Colbum  v.  Morton,  1  Abb.  App.  Dec,  385 ;  Valentine 
V.  Belden,  20  Hun,  542;  Lingke  v.  Wilkinson,  57  N.  T.  457; 
Holman  v.  Holman,  66  Barb.  215;  FuUon  v.  Whitney,  5 
Hun,  19.) 

J.  M.  Walling,  for  Respondents. 

A  director  of  a  corporation  has  the  same  rights  as  any 
other  creditor  to  enforce  his  debt  against  the  corporation. 
(Bonney  v.  Tilley,  109  Cal.  346;  Twin  Lick  Oil  Co.  v.  Mar- 
bury,  91 U.  S.  587 ;  Angell  &  Ames  on  Corporations,  sec.  390 ; 
Morawetz  on  Corporations,  sec.  787.)  A  director  enforcing 
a  debt  against  the  corporation  may  purchase  the  corporate 


1 36  Am.  Bep.  40.  <  89  Am.  Dee.  779,  and  note. 

1 77  Am.  Dee.  811. 


March,  1905.]  Snediker  v.  Ayebs.  409 

property  sold  to  satisfy  it     {Patterson  y.  Portland  Smelt- 
ing etc.  Works,  35  Or.  96.) 

GRAY,  C. — ^This  is  an  action  brought  by  the  plaintiff  to 
recover  his  interest  in  a  certain  mine  known  as  **The  Eaf?le 
Bird.''  It  is  alleged  and  found  that  one  of  the  defendants, 
the  Eagle  Bird  Mining  Company  (a  corporation),  and  its 
trustees  and  agents,  Ayers  and  Underwood,  in  working  and 
developing  said  Eagle  Bird  mine,  became  legally  indebted, 
and  that  two  of  the  other  defendants,  Baeder  and  Powell,  who 
were  directors  thereof,  bought  up  the  outstanding  claims 
against  the  corporation,  and  bringing  suit  thereon  obtained 
judgment  and  sold  out  the  mine  and  the  other  property  of 
the  corporation  under  execution,  and  became  the  purchasers 
thereof  at  said  sale. 

The  plaintiff's  contention  is,  that  this  judgment  and  sale 
were  fraudulent  and  void  and  should  be  canceled.  The  judg- 
ment was  for  the  defendants,  and  the  appeal  is  by  the  plain- 
tiff from  said  judgment. 

The  question  presented  for  decision  is,  Could  the  directors 
of  the  corporation  legally  purchase  with  their  own  funds 
claims  against  their  corporation  and  enforce  payment  thereof 
by  suit  and  execution  sale,  purchasing  the  property  themselves 
at  said  salef 

It  is  found  as  follows:  ** Neither  Ayers,  Baeder  nor  Powell 
have  been  guilty  of  any  fraud  or  misrepresentations,  what- 
ever, nor  have  they  or  either  of  them  conspired  to  defraud 
plaintiff,  or  to  prevent  the  development  or  sale  of  said  mining 
claims.  That  at  the  time  of  the  purchase  next  hereinafter 
described,  defendants  Baeder  and  Powell  were  directors  of  said 
Eagle  Bird  Mining  Company.  The  purchase  of  Baeder  and 
Powell  of  claims  against  said  'Eagle  Bird  Mining  Company,' 
and  the  taking  of  assignments  thereof  to  themselves  was  done 
by  them  in  good  faith  and  only  for  the  purpose  of  protecting 
their  interests  in  said  property.  That  before  such  purchase 
was  made  plaintiff  and  all  others  interested,  were  by  the 
secretary  of  said  corporation,  notified  in  writing  of  the  finan- 
cial condition  of  the  company;  the  amount  due  from  each; 
that  if  payment  was  not  made  the  property  would  be  lost 
and  that  attachments  had  been  levied  upon  the  property 
by  creditors  thereof.    Plaintiff  failed  and  refused  at  all  times 
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to  pay  any  amount  whatever  to  liquidate  the  company  in- 
debtedness. No  judgment  was  obtained  by  Raeder  and  Powell, 
or  either  of  them  by  collusion.  The  corporation  made  default 
for  the  reason  it  had  no  defense  to  the  action.  Ayers  was 
not  an  officer  of  and  was  not  a  representative  of  said  oorpora- 
tion,  except  that  he  held  the  title  to  said  property  in  trust  for 
said  corporation.  Ayers,  Raeder,  and  Powell  collectively  did 
not,  nor  did  either  of  them  at  any  time  own  a  majority  of 
interest  in  said  corporation,  nor  did  said  parties  or  either  of 
them  control  the  board  of  directors  of  said  corporation.  Plain- 
tiff had  full  knowledge  of  all  proceedings  taken  by  Raeder 
and  Powell  against  said  trustee  and  said  corporation.  After  a 
sale  of  said  mining  claims  under  execution  was  had.  nr>d 
before  the  period  of  redemption  thereof  had  expired,  a  stocE- 
holders'  meeting  was  had,  at  which  meeting  plaintiff  was 
represented  by  proxy;  at  such  meeting  the  condition  of  affairs 
of  the  company  was  considered,  and  each  party  interested 
was  called  on  to  contribute  his  proportion  to  redeem  said 
mining  claims.  Plaintiff  failed  and  refused  to  do  so.  That  all 
claims  held  by  Raeder  and  Powell  against  said  corporation 
and  included  in  the  judgment  obtained  by  them  against  said 
corporation  were  just  and  legal  demands,  due  and  unpaid, 
afld  were  purchased  by  said  Raeder  and  Powell  at  their  full 
face  value  with  their  own  private  funds.'* 

It  is  provided  by  section  2230  of  the  Civil  Code  that 
**  Neither  a  trustee  nor  any  of  his  agents  may  take  part  in  any 
transaction  concerning  the  trust  in  which  he  or  any  one  for 
whom  he  acts  as  agent  has  an  interest,  present  or  contingent, 
adverse  to  that  of  his  beneficiary."  The  above  section  applies 
to  the  directors  of  a  corporation,  but  it  was  not  intended 
thereby,  nor  is  there  anything  in  any  other  provision  of  the 
law  which  makes  a  transaction  between  a  director  and  his 
corporation  in  which  tue  former  has  a  personal  interest  ipso 
facto  void.  Such  a  transaction  is  subject  to  rigid  scrutiny 
and  is  voidable  for  any  fraud  or  violation  of  the  duties  of 
their  trust  on  the  part  of  the  directors.  But  it  will  not  be  held 
void  where  it  is  shown  that  the  directors'  actions  were  open 
and  aboveboard,  and  taken  in  good  faith  without  any  purpose 
of  fraud.  {Schnittger  v.  Old  Home  etc.  Min.  Co.,  144  CaL 
603,  and  cases  therein  cited.) 

Tne  plaintiff  alleged  fraud  and  collusion  on  the  part  of 
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the  directors,  and  the  burden  was  on  him  to  establish  these 
allegations.  The  findings  show  the  contrary.  The  findings 
also  show  that  Raeder  and  Powell  did  not  own  a  majority 
interest  in  the  corporation  and  did  not  control  the  board  of 
directors.  It  is  fair  to  presume,  therefore,  that  the  action  of 
the  corporation  in  reference  to  the  suit  was  taken  through 
the  directors  other  than  Raeder  and  Powell,  and  that  the 
votes  of  the  latter,  if  they  voted  at  all,  were  not  necessary  to 
the  action  taken  on  behalf  of  the  corporation. 

In  Bonney  v.  TUley,  109  Cal.  346,  it  was  held  that  a  di- 
i-ector  could  recover  against  the  corporation  on  a  note  assigned 
U>  him  the  amount  which  he  paid  for  the  note. 

It  violates  no  principle  of  law  or  equity  to  permit  the 
judgment  creditor,  even  though  he  be  a  director  of  the  debtor 
corporation,  to  become  the  purchaser  at  the  execution  sale  of 
ithe  corporation  property.  Such  a  case  is  distinguishable  from 
those  cases  where  a  director,  with  no  personal  interest  in  the 
action,  becomes  the  purchaser  under  execution  sale  in  a  suit 
-of  a  third  party  against  the  corporation.  The  findings  sup- 
port the  judgment. 

We  advise  that  the  judgment  be  aftemed 

Harrison,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  afSrmed.     Henshaw,  J.,  Lorigan,  J.,  Angellotti,  J. 


[Bfte.  Not.  1105,  1204.    Department  Two.— Ifareh  22,  1005.] 

GEOBGB  J.  REINER,  Respondent,  v.  HENRY  C.  SCHROB- 
DER,  Appellant 

AonoN  TO  Qunr  Title— Possession  of  Owkkb  not  Essential. — ^Not- 
withstanding ft  former  different  mle,  it  is  not  now  necessary  that 
the  ofFner  of  land  should  be  in  possession  thereof  to  enable  him  to 
maintain  an  action  to  qniet  title. 

Id. — Detbbminino  Nature  or  Action — ^Pleaoinos — ^Issues — Tbiax«— 
Judgment — Injunction. — The  nature  of  the  action  must  be  dotsr- 
aiined  bj  the  issues  as  made  by  the  pleading  and  submitted  to  the 


412  Rbiner  i;.  Sghroeder.  [146  GaL 


jury.  Where  the  complaint  dietiiietly  alleged  plaintiff's  ownership 
and  right  of  possession,  and  an  ouster  by  defendant,  and  prayed 
judgment  that  plaintiff  is  the  ofFner  of  the  property,  and  that  de- 
fendant has  no  interest  therein,  and  that  he  be  restrained  from 
interfering  therewith,  the  fr.ct  that  plaintiff  did  not  allege  spedfl- 
eally  that  defendant  claimed  some  inter jst  therein,  and  call  upon 
him  to  set  it  forth,  as  usual  in  an  action  to  quiet  title,  does  not 
disprove  the  nature  of  the  action,  the  defendant  having  met  the 
complaint  by  a  denial  of  plaintiff's  ownership  and  an  assertion 
of  title  in  himself.  Where  the  issues  thus  formed  were  tried  by 
jury  and  decided  in  plaintiff's  favor,  the  court  properly  gave  judg- 
ment accordingly,  and  the  injunction  included  therein  was  author- 
ized. 
Id. — Claim  fob  Damagbs — ^Disbbgabo  bt  Juby — Isstjb  as  to  Owneb- 
SHIP  NOT  Affected. — ^The  fttet  that  a  claim  for  damages  was  made 
in  the  complaint  cannot  affect  the  result  of  the  trial  of  the  issue 
of  ownership,  especially  where  such  claim  was  ignored  by  the  jury, 
and  no  damages  were  awarded  other  than  a  nominal  sum  of  one 
dollar. 

Id. — SUPPOBT  OF   VeBDICT — OWKEBSHIP  OF  MiNINO  CLAIM — CONFLIOnNO 

Evidence. — ^Where  the  location  and  ownership  of  a  mining  claim 
was  in  controversy,  and  the  evidenee  was  substantially  conflicting, 
and  the  jury  manifesUy  disbelieved  the  defenilmt's  evidence  and 
accepted  that  given  by  the  plaintiff  as  to  the  priority  of  location 
and  ownership,  their  verdict  in  his  favor  will  not  be  disturbed. 

Id. — ^Injunction — ^Imjuby  to  Mining  Claim — Damagb  Ikmatkbial. — 
— ^Where  the  court  upon  sufficient  evidence  recited  in  its  decree  en- 
joining the  defendant  that  the  land  was  mining  land,  chiefly  valu- 
able for  its  minerals,  and  that  defendant  took  possession  and  ousted 
the  plaintiff,  and  made  excavations  and  removed  gold-bearing  earth 
and  minerals,  and  that  his  acts  unless  restrained  would  cause 
plaintiff  irreparable  injury,  the  defendant  cannot  escape  the  conse- 
(juences  of  his  unauthorized  acts,  on  the  ground  that  the  ore 
mined  by  him  was  left  in  the  tunnel  or  on  the  dump,  and  would 
benefit  the  plaintiff.  No  damages  having  been  awarded,  the  ques- 
tion of  damage  is  immaterial.  The  severing  of  the  ores  from  the 
mine  was  an  injury  to  the  plaintiff's  freehold,  and  he  was  properly 
restrained  from  interfering  therewith. 

Fd. — JuBT  Tbial— Findings. — ^It  is  only  in  cases  solely  of  equitable 
cognizance  in  which  the  general  verdict  of  a  jury  will  not  support 
a  judgment;  but  where  the  plaintiff  has  been  ousted  from  posses- 
sion, and  the  question  of  ownership  is  in  issue,  the  parties  are 
entitled  to  a  jury  trial  upon  that  issue,  and  their  general  verdict 
thereupon  is  conclusive  upon  the  court,  and  no  findings  are  required 
thereupon. 

Jo. — Injunction — Ancillary  Remedy — Facts  Properly  Recited  in 
Decree. — The  injunction  was  an  ancillaiy  remedy,  depending  upon 
the  question  of  ownership ;  and  it  was  sufficient  for  the  court  to  find 
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in  its  deeree  and  reeite  therein  the  faeti  follldent  to  wumnt  the 
injunction,  and  it  waa  not  neeenaij  that  th^  ahonld  appear  in 
findings  separate  from  the  deeree. 

APPEALS  from  a  jndgment  of  the  Superior  Court  of 
Siskiyou  County  and  from  an  order  denying  a  new  trial. 
John  F.  Ellison,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

C.  H.  Lindl^,  H.  B.  Baynes,  and  John  H.  Magoffey,  for 
Appellant 

B.  S.  Taylor,  and  Qillis  ft  Tapseott,  for  Bespondent. 

CHIPMAN,  C. — There  are  two  appeals  in  this  ease,  taken 
by  defendant  at  different  times  on  separate  transcripts. — 
Sac.  No.  1105,  an  appeal  from  the  judgment  on  the  judgment- 
roll,  and  Sac.  No.  1201,  an  appeal  from  the  order  denying 
plaintiff's  motion  for  a  new  triaL  Both  appeals  will  be  dis- 
posed of  in  this  opinion. 
« 

Appeal  from  the  judgment  Plaintiff  alleges  in  his  com- 
plaint :  1.  ''That  he  is  now  and  ever  since  July  1st,  1899,  has 
been  the  owner  and  entitled  to  the  possession  of  certain  real 
estate,  described  as  'Schroeder  Consolidated  Quartz  Mining 
Claim,'  consisting  of  the  'Mountain  Boy,'  'Gold  Medal,'  'Wah 
Up,'  'Bosalie'  and  the  'Windsor'  lode  claims  and  also  that 
'Mammoth'  mine  and  the  'Snow  Flake'  mine,  particularly 
described  in  the  complaint;  2,  that  all  of  said  property  is 
mining  land  and  valuable  for  its  gold  bearing  rock  and  earth ; 
8,  that  about  November  3,  1900,  defendant  took  forcible  pos- 
session of  that  portion  of  said  mining  lands  described  as  the 
'Mammoth'  mine  and  the  'Snow Flake'  mine,  and  ousted  and 
dispossessed  plaintiff  therefrom  and  put  up  stakes  around 
said  lands,  and  recorded  a  mining  location  in  the  mining 
records  of  Siskiyou  County,  in  his  own  name,  under  the  name 
of  the  'Enterprise'  mine,  describing  the  location;  4,  that  all 
of  said  mining  land  first  above  described  constituted  a  group 
of  mining  claims,  and  the  same  were  worked  together  as  one 
mine  by  plaintiff  herein;  5,  that  plaintiff  was  at  the  time 
deriving  large  profits  from  the  part  of  said  mine  so  taken  as 


414  Reiner  v.  Schrobder.  [146  CaL 

aforesaid  from  his  possession,  to  wit — a  profit  of  $50  per  day ; 
that  there  was  exposed  and  available  sufficient  ore  at  said 
place  to  run  said  mill  for  a  period  of  at  least  one  year  and  that 
by  reason  of  said  acts  of  defendant  plaintiff  has  been  deprived 
of  the  opportunity  to  mill  said  ore  to  his  damage  of  $18,250." 
There  is  a  second  cause  of  action  consisting  of  the  allegations 
set  forth  above,  except  the  last,  marked  5.  It  is  further  al- 
leged that  plaintiff  purchased  said  mine  to  make  a  sale  thereof, 
and  that  he  received  many  offers  for  the  same  since  defend- 
ant's said  acts,  but  that  by  reason  thereof  he  has  been  pre- 
vented from  making  any  sale  to  his  damage  of  twenty  thou- 
sand dollars;  that  defendant  has  been  extracting  and  remov- 
ing valuable  ores  and  minerals  from  the  said  portion  of  the 
said  mines  so  held  by  him,  and  though  notified  and  requested 
to  desist  from  so  doing  still  continues  to  extract  and  remove 
the  same;  that  said  acts  of  defendant,  if  continued,  will  cause 
plaintiff  irreparable  damage  and  injury  and  render  said  prop- 
erty valueless. 

Plaintiff  prays  that  he  be  adjudged  to  be  the  owner  of  said 
property,  and  that  defendant  has  no  right  therein;  that  de- 
fendant be  restrained  from  interferii5g  with  the  same,  or  any 
part  thereof;  and  for  damages  in  the  sum  of  $38,250,  *'and  for 
such  other  or  further  relief  as  may  be  agreeable  to  equity.  * ' 

In  his  answer  defendant  denies  plaintiff's  ownership  or 
right  of  possession  of  said  Schroeder  mine,  or  of  any  of  said 
mining  claims  embraced  therein.  As  to  the  said  Manunoth 
mine,  defendant  denies  plaintiff's  ownership  and  right  of 
possession,  and  alleges  that  the  boundaries  of  said  mine  are 
coincident  with  the  boundaries  of  said  Rosalie  quartz  mine, 
which  was  prior  in  point  of  time  to  said  Mammoth,  and  that 
the  said  Schroeder  Consolidated  mine  was  patented  March  2. 
1898,  and  embraced  all  of  said  Mammoth  location,  and  what- 
ever title  plaintiff  has  to  the  said  Mammoth  mine  was  merged 
in  said  Schroeder  Consolidated  mine. 

As  to  the  said  Snow  Flake  mine,  claimed  by  plaintiff,  it  is 
alleged  by  defendant  that,  for  reasons  set  forth,  the  location 
ttereof  by  plaintiff's  grantor  was  not  made  in  conformity  to 
the  laws  of  the  United  States,  and  was  therefore  void,  and 
that  prior  thereto  defendant  made  a  legal  and  valid  location 
thereof  under  the  name  of  the  Mountain  Treasure  and  entered 
into  immediate  possession  thereof^  became  and   is   now   the 


^fa^ch,  1905.]  Rbineb  v.  Schboedek.  415 

owner  and  entitled  to  the  exclusive  possession.  Defendant 
denies  that  he  entered  upon  or  took  possession  of  the  prem- 
ises mentioned  in  the  complaint  as  the  Mammoth  mine,  or 
entered  as  alleged  upon  any  of  the  ground  described  in  the 
complaint  except  in  and  upon  the  said  Mountain  Treasure 
mine.  Defendant  then  alleges  that  he,  by  a  mistake  of  law, 
failed  to  record  the  notice  of  his  location  of  said  Mountain 
Treasure  mine,  and  that  he  thereafter,  to  wit,  November  5, 
1900,  relocated  said  ground  under  the  name  of  the  Enter- 
prise mine  and  duly  recorded  his  notice  of  location  prior  to 
the  recording  of  the  location  of  said  Snow  Flake  claim  by 
plaintiff's  predecessor,  and  that  defendant  is  the  owner  and 
entitled  to  possession  of  said  ground  by  virtue  of  his  said 
locations  of  the  said  Mountain  Treasure  and  Enterprise  mines. 
Defendant  denies  specifically  the  allegations  of  damage  and 
the  alleged  particular  acts  of  trespass,  and  as  a  separate  de- 
fense alleges  that  on  January  18,  1901,  plaintiff  entered 
into  a  written  contract  with  defendant  to  purchase  said 
Mountain  Treasure  or  Enterprise  mine,  and  is  estopped  from 
asserting  ownership  to  the  land  embraced  therein.  This  de- 
fense, however,  is  not  urged  in  plaintiff's  brief.  Defendant's 
prayer  is,  that  plaintiff  take  nothing  by  his  action  for  costs 
and  "for  such  other  relief  as  may  seem  meet  and  equitable." 
The  point  urged  by  defendant  is  that  "an  action  of  this  char- 
acter cannot  be  maintained"  where  there  has  been  "a  com- 
plete ouster  of  plaintiff  and  defendant  is  in  actual  adverse  pos- 
session of  the  land  in  dispute  at  the  commencement  of  the 
action."  (Citing  Raffeto  v.  Fiori,  50  Cal.  364;  Heiloron  v. 
Ueinlen,  72  Cal.  374.)  To  the  point  that  the  decree  adjudging 
the  plaintiff  to  be  the  owner  and  entitled  to  the  possession  of 
the  land  was  erroneous  and  should  be  stricken  out,  defendant 
cites  Berry  v.  Ivanice,  53  Cal.  653. 

It  appears  that  the  cause  was  tried  on  the  complaint  and 
answer,  the  issues  were  submitted  to  a  jury,  and  a  general 
verdict  returned  in  favor  of  plaintiff  with  "nominal  damages 
assessed  at  $1." 

The  cases  cited  seem  to  hold  to  the  technical  common -law 
rule  as  claimed  by  defendant,  in  actions  for  trespass,  qiiare 
clausum  f regit,  (see  Heilbron  v.  Heinlen,  72  Cal.  374,)  that 
plaintiff  must  prove, — 1.  Possession  at  the  time  of  the  injury, 
and  this  rightly  against  defendant;  and  2   That  the  injury 
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was  committed  with  force  by  defendant.  We  must  judge  of 
the  case  before  us  by  the  issues  as  made  by  the  pleadings  and 
as  submitted  to  the  jury.  Plaintiflf  is  entitled  to  any  relief 
where  there  is  an  answer,  that  is  ''consistent  with  the  ease 
made  by  the  complaint  and  within  the  issue.'*  (Code  Civ. 
Proc,  sec.  580.)  Plaintiff  distinctly  claimed  ownership  and 
right  of  possession  and  prayed  that  he  be  ad  judged  to  be  such 
owner.  It  is  true  that  he  did  not,  as  is  usual  in  complaints  to 
quiet  title,  allege  that  defendant  claimed  some  interest  in  the 
land,  nor  did  he  call  upon  defendant  to  set  forth  his  title, 
but  defendant  met  the  complaint  by  a  denial  of  plaintiff's 
ownership  and  an  assertion  of  title  in  himself,  and  the  issues 
thus  formed  were  tried  and  by  the  general  verdict  were  de- 
cided in  plaintiff's  favor  and  the  court  properly  gave  judg- 
ment accordingly.  The  fact  that  a  claim  for  damages  was 
made  in  the  complaint  cannot  affect  the  result  of  the  trial  of 
the  issue  of  ownership,  especially  as  such  claim  was  ignored  by 
the  jury  and  no  damages  were  awarded.  We  do  not  think 
the  cases  cited  by  defendant  are  applicable.  McLaughlin 
V.  Kelly,  22  Cal.  211,  more  nearly  illustrates  the  principles 
governing  the  present  case.  (See,  also,  Haggin  v.  Kelly,  136 
Cal.  481.)  It  is  not  now  necessary  that  iJie  owner  of  land 
should  be  in  possession  in  order  to  enable  him  to  maintain 
an  action  to  quiet  title.  {Casey  v.  Leggett,  125  Cal.  672. 
See,  also,  Landregan  v.  Peppin,  94  Cal.  465.)  The  judgment, 
in  our  opinion,  was  proper,  and  the  injunction  was  authorized. 

Appeal  from  the  order.  Appellant  contends  that  the  evi- 
dence is  insufficient  to  support  the  verdict  and  judgment.  In 
this  group  of  mines  the  five  first  named  in  the  complaint  are 
patented  and  the  boundaries  undisputed.  These  five  claims 
and  the  Mammoth  were  purchased  by  plaintiff  from  defend- 
ant. The  general  direction  of  th«  claims  was  northeast  and 
southwest,  the  Wah  Up  being  the  most  westerly  claim;  the 
Rosalie  adjoining  on  its  easterly  side,  but  extending  about 
three  hundred  and  fifty  feet  further  southerly.  In  the  angle 
thus  formed  by  these  two  claims,  southerly  from  the  Wah  Up 
and  westerly  from  the  southerly  end  of  the  Rosalie,  is  the 
ground  in  dispute.  This  ground  was  being  worked  by  plaintiff 
in  the  spring  of  1900  under  the  impression  that  tiie  tunnel 
in  which  he  was  working  was  covered  by  the  Mammoth  loca 
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tion,  and  there  is  evidence  that  while  so  engaged  defendant 
stated  to  witness  McLean,  plaintiff's  superintendent  in  charge, 
that  it  was  Mammoth  ground,  and  also  for  some  distance 
beyond  the  workings  and  belonged  to  plaintiff.  Defendant 
was  present  and  knew  that  this  work  was  progressing,  and 
knew  that  much  valuable  ore  was  being  taken  out,  but  made 
no  claim  to  the  ground.  While  taking  out  ore  from  the  lode 
and  being  ignorant  of  the  exact  location  of  the  Mammoth 
lines,  McLean  became  fearful  that  the  pay  ore  was  getting 
outside  of  the  Mammoth  boundaries,  and  he  therefore,  on 
April  15,  1900,  located,  for  the  benefit  of  plaintiff,  what  is 
called  the  Snow  Flake,  the  east  end  of  the  claim  abutting  on 
the  southeasterly  side  of  the  Rosalie.  His  purpose  was  to 
include  whatever  of  the  ledge  might  be  found  to  be  outside 
the  lines  of  the  Mammoth  when  ascertained.  There  was  evi- 
dence tending  to  show  that  the  ground  taken  in  by  the  Snow 
Flake  was  ground  which  defendant  had  represented  to  belong 
to  plaintiff.  Defendant's  contention  is,  that  the  Mammoth 
location  was  substantially  the  same  as  the  patented  Rosalie; 
that  the  ground  in  dispute  was  outside  the  Mammoth  bound- 
aries, and  that  he  located  it  as  the  Mountain  Treasure  in 
April,  1899,  and  relocated  it  in  November,  1900,  as  the  Enter- 
prise ;  that  when  the  Snow  Flake  was  located,  in  April,  1900, 
it  was  not  the  subject  of  location  because  of  defendant's 
prior  said  location.  The  controverted  fact  in  the  case  relates 
to  the  ownership  of  this  ground.  The  evidence  is  conflicting 
in  many  essential  particulars.  Defendant's  evidence  tended 
to  show  that  the  disputed  ground  was  outside  the  boundaries 
of  the  Mammoth;  that  he  made  the  alleged  location  of  the 
Mountain  Treasure  in  1899,  but  having  failed  to  record  his 
notice  he  relocated  the  ground  as  the  Enterprise  in  November, 
1900.  There  was  evidence,  however,  tending  to  show  that  his 
alleged  location  of  the  Mountain  Treasure  was  a  fiction,  and 
was  put  forward  in  order  to  defeat  the  Snow  Flake  location 
so  as  to  give  validity  to  the  subsequent  Enterprise  location. 
Shortly  after  the  location  of  the  Snow  Flake,  McLean  met 
defendant.  McLean  testified:  ''I  told  him  I  had  located  a 
claim  there  and  didn't  want  to  record  it  until  I  had  seen  him. 
I  told  him  where  I  had  located  it  and  .  .  .  asked  him  'does 
the  property,  the  rest  of  the  property  or  ground  belong  to 
Che  company,'  and  he  said  'yes,  it  belonged  to  them  clear  up 
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on  the  hill,'  and  I  said  'that  is  the  reason  I  didn't  record  the 
claim,  I  didn't  want  to  record  it  until  I  had  seen  you/  He 
said  it  was  not  necessary.  That  all  the  ground  there  belonged 
to  the  company.'*  McLean  testified  that  he  could  find  no 
stakes  around  the  claim  or  evidence  of  any  prior  location, 
and  defendant  said  nothing  at  that  time  about  any  prior 
location  by  him.  It  was  not  until  the  following  November, 
when  defendant  took  possession  under  the  Enterprise  location, 
that  he  claimed  the  property  so  far  as  McLean  knew.  The 
jury  manifestly  disbelieved  defendant's  evidence  and  accepted 
plaintiff's,  and  with  their  conclusion  we  cannot  interfere. 

Defendant  claims  that  McLean's  location  was  invalid,  be- 
cause, as  is  contended,  the  evidence  shows  that  his  discovery 
of  ore  was  made  while  he  was  working  in  the  Mammoth  mine ; 
that  the  same  discovery  cannot  be  used  for  two  locations ;  nor 
can  a  location  be  based  upon  a  discovery  made  within  the 
limits  of  another  existing  and  valid  location.  (Citing  Lind- 
ley  on  Mines,  sec.  337;  Belk  v.  Meagher,  104  U.  S.  279; 
Reynolds  v.  Pascoe,  24  Utah,  219.)  The  evidence  as  to  Mc- 
Lean's discovery  was  not  confined  to  what  he  found  in  the 
supposed  limits  of  the  Mammoth  mine.  He  testified  to  having 
found  quartz  at  different  points  on  the  ledge  outside  of  the 
tunnel  in  which  he  was  mining  and  on  ground  not  now  claimed 
by  defendant  to  have  been  in  the  Mammoth  location.  Further- 
more, if  the  ground  where  McLean  was  mining  ore  was  on  the 
Mammoth,  defendant  could  not  consistently  urge  his  Enter- 
prise location  to  defeat  McLean's  location  which  covered  the 
same  ground,  for,  as  we  understand  the  evidence,  defendant's 
point  of  alleged  discovery  was  in  plaintiff's  working  tunnel. 
Indeed,  it  is  fairly  inferable  from  the  evidence  that  it  was 
upon  information  given  by  McLean  to  defendant  as  to  the 
results  of  his  mining  in  this  tunnel  and  of  his  having  located 
the  ground  that  defendant  afterwards  made  the  Enterprise 
location.  Defendant's  contention  that  the  Mammoth  did  not 
vary  enough  from  the  Rosalie  to  include  the  point  where  plain- 
tiff was  mining  rests  upon  conflicting  evidence.  But  conceding 
the  fact,  it  cannot  avail  defendant,  because  the  ground,  if 
Qot  in  the  Mammoth,  was  included  in  the  Snow  Flake,  and  the 
question  presented  to  the  jury  was,  Is  the  Snow  Flake  title 
superior  to  that  of  the  Enterprise! — and  the  verdict  was  for 
the  Snow  Flake. 
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The  court  recited  in  the  decree  that  the  land  was  mining 
land  and  chiefly  valnable  for  its  minerals,  and  that  on  No- 
vember 3,  1900,  defendant  with  force  unlawfully  took  pos- 
session of  the  mining  ground  described  as  the  Mammoth  and 
Snow  Flake  mines,  ousted  and  dispossessed  plaintiff,  and  since 
said  date  has  made  excavations  thereon,  ''and  has  removed 
from  said  mines  the  gold-bearing  earth  and  minerals  therein ; 
that  the  acts  of  defendant  unless  restrained  will  cause  plain- 
tiff great  and  irreparable  injury,**  etc. 

Defendant  contends  that  he  took  possession  of  no  ground 
except  his  own;  that  there  is  no  evidence  that  he  removed 
from  the  mines  any  earth  or  minerals;  that  whatever  ore  he 
mined  was  left  either  in  the  tunnel  or  on  the  dump,  and  such 
acts,  instead  of  causing  plaintiff  injury,  would  increase  the 
value  of  his  mines  and  put  the  ore  in  a  position  ready  to  be 
transported  to  plaintiff's  mill.  The  decree  has  support  in  the 
evidence.  Defendant  cannot  escape  the  consequences  of  his 
unauthorized  acts  by  cl«dming  that  they  resulted  in  plaintiff's 
benefit.  In  severing  the  ores  there  was  injury  to  the  free- 
hold, and  realty  was  converted  into  personalty.  Whether 
defendant's  acts  resulted  in  actual  damage  is  immaterial,  ex- 
cept as  the  result  might  affect  the  amount  of  damages  awarded 
(and  in  this  case  none  were  given) ;  defendant  had  no  right 
to  interfere,  as  he  was  doing,  with  plaintiff's  property,  and 
he  was  properly  restrained  by  the  decree. 

It  is  not  necessary  to  consider  the  question  of  estoppel  of 
defendant  to  which  he  refers  in  his  brief.  Plaintiff  does  not 
rely  upon  estoppel,  although  there  was  evidence  tending,  but 
perhaps  insufficient,  to  establish  it.  The  issue  was  squarely 
made  between  the  relative  priority  of  title  under  the  two 
locations — ^the  Snow  Flake  and  the  Enterprise — and  was  de- 
cided in  favor  of  the  former  upon  the  validity  of  the  locations 
themselves. 

Defendant  assigns  several  errors  of  law  committed  at  the 
trial  in  ruling  upon  objections  to  testimony.  Some  of  these 
rest  upon  defendant's  view  of  the  evidence,  which  is  contrary 
to  the  verdict  and  findings  of  the  court  recited  in  the  decree. 
Other  objections  were  to  the  materiality  of  evidence,  which  it 
is  apparent  did  no  injury  to  defendant  if  conceded  to  be 
immaterial.  Still  others  related  to  the  question  of  damages,  ^ 
of  which  none  were  awarded,  and  the  evidence,  if  immaterial, 
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was  harmless.  We  do  not  deem  it  necessary  to  prolong  the 
opinion  by  noticing  these  specifications  in  detail.  We  are 
satisfied  that  there  was  no  prejudicial  error  in  the  rulings  of 
the  court. 

Finally,  it  is  contended  that  the  findings  do  not  support  the 
judgment.  There  were  no  separate  findings  by  the  court,  and 
findings  were  not  waived.  The  court  adopted  the  genera} 
verdict  of  the  jury  and  based  its  judgment  of  plaintiff's 
ownership  and  right  of  possession  thereon.  In  a  separate 
decree,  two  days  later,  the  court  recited  the  verdict  and  re- 
ferred to  its  judgment  already  made  and  set  forth  the  facte 
above  quoted  as  to  the  unlawful  acts  of  defendant  in  taking 
possession  and  removing  ores,  etc.,  and  adjudged  that  defend- 
ant be  enjoined  ''from  entering  upon  or  interfering  with  any 
part  of  the  lands  of  plaintiff  described  as  follows"  (de- 
scribing the  Mammoth  and  Snow  Flake  mines).  The  con-^ 
tention  is,  that  the  action  was  equitable  in  its  nature, — ^whether 
considered  as  an  action  for  trespass  coupled  with  an  injunc- 
tion, or  an  action  to  quiet  title  coupled  with  an  injunction  to 
prevent  further  claims, — ^and  that  a  general  verdict  of  a 
jury  will  not  support  a  judgment.  (Citing  Warring  v. 
Freear,  64  Cal.  54;  Learned  v.  Castle,  67  Cal.  41;  BM  v. 
Marsh,  80  Cal.  411.)  These  were  cases  of  equitable  cognizance 
solely,  and  may  be  said  to  fall  within  the  provisions  of  thi' 
last  clause  of  section  592  of  the  Code  of  Civil  Procedure.  In 
the  case  of  Donahue  v.  Meister,  88  Cal.  121,*  it  was  decided 
that  where  a  party  was  rightfully  in  possession,  and  was 
ousted  by  another,  and  wrongfully  kept  out  of  possession, 
upon  the  trial  of  those  issues  such  party,  whether  defendant 
or  plaintiff,  is  entitled  to  a  jury  trial.  (See,  also,  Neivmanv. 
Duane,  89  Cal.  597.)  In  the  present  case  plaintiff  alleged 
ownership  and  right  of  possession,  and  that  defendant  wrong- 
fully ousted  him  of  such  possession  and  wrongfully  with- 
holds possession.  Defendant  met  those  issues  by  denial,  and 
by  an  assertion  of  title  and  right  of  possession  in  himself. 

The  code  provides  that  where  the  action  is  **for  the  re- 
covery of  specific  real  or  personal  property,  ...  an  issue  of 
fact  must  be  tried  by  a  jury,  unless  a  jury  trial  is  waived." 
.  .  .  (Code  Civ.  Proc,  sec.  592.)  Plaintiff  was,  we  think, 
clearly  entitled  as  of  right  to  a  jury  to  try  the  issue  oi 
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ownership  j  their  general  verdict  was  conclusive  on  the  court, 
save  only  the  power  to  set  it  aside  and  grant  a  new  trial,  and 
no  finding  of  the  court  could  add  to  or  take  from  its  force, 
and  this  question  of  ownership  was  the  principal  issue  in  the 
case.  (See  subject  of  right  of  jury  discussed  in  Hughes  v. 
Dunlap,  91  Cal.  385.)  An  injunction  might  or  might  not 
have  been  granted,  and  was  but  ancillary  to  the  main  issue. 
The  ownership  having  been  determined  to  be  in  plaintiff,  and 
i-lie  court  having  so  stated  in  the  decree,  there  remained  only 
to  be  found  by  the  court  facts  sufficient  to  warrant  the  in- 
junction. These  facts  appear  in  the  decree,  and  it  was  not 
necessary  that  they  should  appear  in  findings  separate  fro.m 
the  decree. 
The  judgment  and  order  should  be  afSrmed. 

Gray,  O.,  and  Cooper,  C,  concurred 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
tnent  and  order  are  affirmed. 

McFarland,  J.,  Ijorigan,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[B.  F.  No.  2896.    In  Bank.— March  87,  lOOS.] 

GEOBGE  D.  GBATBILL,  Appellant,  v.  MICHEL  H.  DE 
YOUNG,  Eespondent. 

^mOBS— GEAI2JEKGB  lOB  BlAS— MiXXD  QuiSnON  OT  LiLW  ARD  FaOT— 

Bxvnw  UPON  ArpxAZi. — ^Upon  the  ehallenge  of  a  prospeetiye  jnror 
for  bias,  the  question  whether  the  juror  is  fair  and  impartial  and 
shonld  be  allowed  to  sit  in  the  case  is  a  mixed  qnestion  of  law 
and  faet  to  be  determined  in  the  flrst  inatanee  bj  the  trial  judge, 
who  is  in  a  better  position  to  judge  of  his  fairness  than  this  court, 
which  will  interfere  with  the  determination  of  that  question  only 
when  the  evidence  upon  the  voir  dire  is  such  that  it  can  be  said  from 
it  as  matter  of  law  that  the  juror  is  so  prejudiced  or  biased  in  the 
ease  that  he  will  not  be  a  fair  juror. 
.(d. — ^Action  fob  Libxl — Challenge  to  Newspaper  Mam. — ^In  an  action 
for  libel,  where  a  juror  challenged  for  bias  stated  that  he  was  in 
the  newspaper  business,  as  editor  and  proprietor  of  a  pi^er,  that 
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he  associated  actions  for  libel  in  somewhat  the  same  character  as 
speculations,  in  many  instances  unwarranted  by  the  facts,  and  that 
he  thought  that  the  fact  of  his  being  a  newspaper  man  and  his 
adverse  opinion  of  damage  suits  might  create  a  prejudice  In  his 
mind,  and  make  him  unfit  to  act  as  a  juror;  but  also  stated,  in 
response  to  questions,  that  he  would  try  the  case  only  upon  the 
evidence  adduced  in  court,  and  upon  the  law  given  by  the  court,  it 
cannot  be  said  as  matter  of  law  that  the  court  erred  in  overruling 
the  challenge.     [Shaw,  J.,  and  Beatty,  C.  J.,  dissenting.] 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  John 
Hunt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Walter  H.  Linforth,  and  Linforth  &  Whitaker,  for  Appel- 
lant. 

Lloyd  &  Wood,  and  P.  P.  Dunne,  for  Respondent. 

GRAY,  C— This  is  an  action  for  libel.  The  plaintiflp  had 
a  verdict  and  judgment  in  his  favor  for  the  sum  of  one 
dollar.  The  appeal  is  by  the  plaintiff  from  an  order  denying 
him  a  new  trial. 

The  appellant  contends  that  the  order  should  be  reversed 
because  his  challenge  to  William  V.  Bryan  on  his  examination 
touching  his  qualifications  to  act  as  a  juror  was  denied,  and 
he  was  therefore  compelled  to  exercise  a  peremptory  challenge 
on  said  Bryan,  and  this  is  the  only  point  made  for  a  reversal 

The  challenge  to  Bryan  was  upon  the  ground  **that  he  is  in 
a  state  of  mind  evincing  bias  against  the  plaintiff,"  and  was 
based  on  subdivisions  1  and  7  of  section  602  of  the  Code  of 
Civil  Procedure. 

The  testimony  of  the  juror  was  to  the  effect  that  he  was  in 
the  newspaper  business,  was  the  editor  and  proprietor  of 
the  Traveler.  He  associated  actions  for  libel  **in  somewhat 
the  same  character  as  speculations,"  and  felt  that  in  many 
instances  they  wore  unwarranted  by  the  facts.  He  seemed  to 
have  this  same  opinion  of  **any  kind  of  damage  suit."  He 
thought  the  fact  of  his  being  a  newspaper  man  and  his  adverse 
opinion  of  damage  suits  might  create  a  prejudice  in  his  mind 
and  make  him  unfit  to  act  as  a  juror.    He  did,  however,  say 
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in  response  to  questions  that  he  wonld  try  the  case  upon  the 
evidence  and  upon  the  law  given  by  the  court,  meaning  no 
doubt  that  he  would  be  guided  by  the  instructions  of  the 
court  as  to  the  law  of  the  case,  and  beyond  this  would  con- 
sider only  the  evidence  produced  in  court.  He  seems  to  have 
had  no  acquaintance  with  the  parties  to  the  suit  and  no 
knowledge  of  the  facts  involved  in  the  case. 

"Whether  a  prospective  juror  is  fair  and  impartial  and 
should  be  allowed  to  sit  in  the  case  is  a  mixed  question  of  law 
and  fact  to  be  determined  in  the  first  instance  by  the  trial 
judge.  This  court  should  interfere  with  the  determination 
of  that  question  only  when  the  evidcDce  adduced  on  the  voir 
dire  is  of  such  a  character  that  it  can  be  said  from  it,  as  a 
matter  of  law,  that  the  juror  is  so  prejudiced  or  biased  in  the 
case  that  he  will  not  be  a  fair  juror.  {Reynolds  v.  United 
States,  98  U.  S.  145 ;  McCarthy  v.  Cass  Ave.  etc,  Ry,  Co.,  92 
Mo.  536;  Baker  v.  BoreUo,  136  Cal.  160.)  In  this  connection 
we  should  not  overlook  the  fact  that  the  trial  judge,  with 
the  proposed  juror  before  him,  is  in  a  far  better  position  to 
judge  of  his  fairness,  and  of  the  probable  effect  that  any  al- 
leged bias  may  have  upon  his  decision,  than  this  court  can  be 
placed  in  to  judge  of  the  same  question.  The  trial  judge 
sees  as  well  as  hears  the  juror;  this  court  can  only  read  what 
he  has  said.  And  while  this  court  will  set  aside  the  action 
of  the  trial  court  in  accepting  an  obviously  unfair  juror, 
we  do  not  think  the  case  before  us  is  one  of  that  kind.  If 
what  the  juror  evidently  meant  to  say,  and  in  effect  did 
say, — ^that  he  would  try  the  case  on  the  evidence  adduced  in 
court  uninfluenced  by  the  fact  that  he  was  a  newspaper  man, 
and  disregarding  any  feeling  that  this  kind  of  a  case  was  some- 
times maintained  for  purposes  of  speculation, — ^was  true,  then 
he  was  a  fair  juror,  and  if  the  trial  judge  believed  from  what 
he  said  and  the  way  in  which  he  said  it  that  he  was  not  biased 
or  prejudiced,  then  it  was  the  duty  of  the  trial  judge  to  deny 
the  challenge,  and  there  was  no  error  in  so  doing.  Several 
cases  are  cited  in  support  of  appellant's  contention,  but  most  of 
them  are  based  upon  facts  entirely  different  from  the  present 
case.  The  case  cited  most  nearly  resembling  this  one  is  Quill 
V.  Southern  Pacific  Co.,  140  Cal.  268.  In  that  case,  however, 
the  evidence  of  the  prejudice  of  the  jurors  was  much  stronger 
than  here,  and  besides  the  jurors  there  refused  to  state  that 
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they  would  be  bound  by  the  evidence  as  in  ordinary  cases, 
but  thought,  on  the  contrary,  that  their  prejudice  against  the 
class  of  cases  to  which  that  case  belonged  would  color  theu 
verdict.  Here  the  answers  of  the  juror  tended  to  show  that  h^ 
would  be  bound  by  the  evidence^  and  in  that  respect  the  twa 
cases  are  clearly  distinguishable. 
We  advise  that  the  order  appealed  from  be  affirmed. 

Ghipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  ordei 
appealed  from  is  affirmed. 

Van  Dyke,  J.,  McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 

ANQELLOTTI,  J.,  concurring. — ^I  concur  in  the  judgment 
and  in  the  views  expressed  in  the  opinion.  The  only  possible 
ground  for  the  contention  that  the  juror  was  biased  or  preju- 
diced was  his  testimony  relative  to  his  feelings  in  regard  to 
damage  suits.  He  was  a  client  of  one  of  plaintiff's  attorneys, 
did  not  know  the  parties,  so  far  as  appears  had  not  heard 
or  read  of  the  case,  and  knew  nothing  about  it.  He  gave  some 
testimony  tending  to  show  that  he  had  **8ome  sort  of  preju- 
dice" against  not  only  actions  for  damages  for  alleged  libels, 
but  against  any  kind  of  damage  suits.  His  answers  to  ques- 
tions indicated  that  he  believed  that  such  actions  were  often 
unwarranted  by  the  facts  and  '*of  the  same  character  as 
speculations."  While  some  of  his  expressions  might  be  con- 
strued as  indicating  such  a  state  of  mind  as  would  render 
him  an  unfair  juror,  taking  the  whole  of  his  testimony  into 
consideration,  I  cannot  say  that  the  judge  of  the  court  below, 
who  saw  the  juror  and  heard  him  testify,  was  not  warranted 
in  finding  that  his  feeling  in  regard  to  damage  suits  was  not 
of  such  a  nature  and  extent  as  to  interfere  at  all  with  the 
proper  discharge  of  his  duties  as  a  juror. 

SHAW,  J.,  dissenting. — ^I  dissent.  In  answer  to  questions, 
the  juror  said  at  the  outset  of  his  examination,  *'I  have  a 
sort  of  prejudice  which  might  be  removed  by  the  evidence," 
and  that  if  he  were  the  plaintiff  he  would  not  like  to  have  his 
cause  tried  by  a  jury  of  twelve  men  in  the  same  frame  of 
mind  he  was  then  in.  He  never  denied  or  disclaimed  the 
existence  of  this  prejudice.     In  his  subsequent  examination 
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he  declared  that  if  sworn  as  a  juror  he  would  try  the  case 
upon  the  evidence  and  upon  the  law  given  by  the  court.  The 
last  questions  put  to  him  were  these:  ** Would  you  enter 
upon  the  trial  of  the  case  with  a  prejudice  against  the. plain- 
tiff T'  Answer— "I  think  I  would."  ** Would  you  try  the 
case  upon  the  evidence  in  court,  and  decide  it  according  to 
the  instructions  of  the  court!"  Answer — ^**I  could  not  con- 
sistently do  anything  else."  "Would  you  do  that!"  Answer 
—''Yes,  sir."  This  closed  the  examination,  ajid  the  answers 
quoted  give  the  strongest  statement  he  could  make  in  favor 
of  the  plaintiff.  He  does  not  In  those  answers  wherein  he 
says  that  he  would  try  the  case  upon  the  evidence  and  the 
law  as  given  by  the  court,  deny  or  dispute  the  existence  of 
the  prejudice  in  his  mind.  A  prejudiced  man  can  and  does 
try  the  case  upon  the  law  and  the  evidence  in  the  case,  for  if 
he  has  no  knowledge  of  the  facts,  and  this  juror  had  none, 
there  is  nothing  else  upon  which  his  mind  can  operate.  The 
real  inquiry  is  not  whether  he  will  try  the  case  upon  the  law 
and  the  evidence,  but  whether  he  can  and  will  do  so  fairly 
and  impartially;  whether  he  can  and  will  do  so  without  the 
bias  which  is  made  ground  for  challenge  by  subdivision  7  of 
section  602  of  the  Code  of  Civil  Procedure.  The  juror  re- 
peatedly said  he  could  not  do  this.  Nowhere  in  his  examina- 
tion does  he  say,  either  expressly  or  in  substance,  that  he  can 
lay  aside  this  bias  and  try  the  case  impartially.  The  plain- 
tiff was  entitled  to  exercise  four  peremptory  challenges  upon 
jurors  not  subject  to  challenge  for  cause,  and  by  the  denial 
of  this  challenge  he  was  deprived  of  this  right.  I  think  the 
judgment  should  be  reversed. 

BEATTY,  C.  J.,  dissenting. — I  dissent.  A  juror  who  goes 
into  the  box  with  a  bias  against  either  party,  from  whatever 
cause  arising,  cannot  try  the  case  fairly.  The  evidence  of 
the  juror  Bryan  showed  clearly,  and  without  any  real  qualifi- 
cation, that  he  was  biased  against  the  plaintiff.  No  distinc- 
tion in  principle  can  be  made  between  his  disqualifying 
admissions  and  those  of  the  two  jurors  held  to  have  been  dis- 
qualified for  bias  in  Quill  v.  Southern  Pacific  Co.,  140  Cal. 
268.  The  evidence  there  may  have  been  a  little  stronger,  but 
it  was  the  same  in  kind  and  proved  only  the  same  facts.  Those 
jurors  had  a  prejudice  against  actions  for  damages,  and  they 
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admitted  that  if  the  case  was  their  own  they  would  be 
unwilling  to  submit  the  issues  to  jurors  feeling  as  they  did. 
In  this  case  the  examination  of  the  juror  Bryan  closed  with 
this  question  and  answer: — 

*'Q.  If  you  were  the  plaintiff  in  this  cause,  would  you  be 
willing  to  have  your  cause  tried  by  a  jury  of  twelve  men  in 
the  same  frame  of  mind  you  are  now  int — Ho  sir;  I  don't 
think  I  would." 

As  an  hoDest  man  he  could  not  deny  that  he  would  be 
unwilling,  if  the  cause  was  his,  to  submit  it  to  jurors  feeling 
as  he  did,  and  his  previous  answers  only  lend  force  to  the 
admission. 


[Sac.  No.  1100.    Department  Two.— March  27,  1905.] 

H.  G.  PAYNE,  Appellant  and  Respondent,  v.  J.  W.  CUM- 
MINGS,  Sheriff,  etc.,  et  al.,  Respondents  and  Appellants. 

Homestead— Bubal  District — Contiguous  Land — Area  not  Limited 
Except  as  to  Value — Exemption. — The  area  of  property  which 
may  be  covered  by  a  declaration  of  homestead  in  a  rural  district 
is  Dot  limited,  except  to  confine  its  value  to  the  sum  of  five  thousand 
dollars.  A  declaration  of  homestead  up  .n  community  property  cov- 
ering five  hundred  and  twenty-three  and  ninety-four  one  hundredths 
acres  of  conti(jruous  land  of  the  value  of  three  thousand  dollars, 
including  a  pre-emption  claim  and  a  desert-land  claim,  and  water* 
rights  in  which  the  claimant  had  a  part  interest  appurtenant  to  the 
desert  claim,  is  valid,  and  exempts  the  whole  property  claimed  from 
execution. 

Id. — ^iNjuNcnoN  to  Bbstrain  Execution  Sale — ^Peoof  as  to  Desert- 
Land  Claim. — In  an  action  for  an  injunction  to  restrain  an  exeea- 
tion  sale  of  the  desert-land  claim  and  water-rights  Included  in  the 
declaration  of  homestead,  it  was  not  necessary  to  prove  that  the 
desert-land  claim  was  devoted  to  any  special  or  profitable  use,  or  to 
any  use  other  than  as  part  of  the  homestead  resided  upon  and 
declared  upon.  It  is  sufficient  that  it  was  not  devoted  to  any  use 
inconsistent  with  its  use  as  a  homestead. 

Id. — Part  Interest  in  Water-Rights — Appurtenance  to  Homestead. 
— The  interest  of  the  claimant  in  the  water-rights,  ditches,  etc, 
though  it  was  only  a  partial  interest  in  an  entire  water  system  held 
jointly  or  in  common  with  others,  yet,  as  it  was  obtained  speeially 
for  use  upon  the  land  claimed  as  a  homestead,  and  was  necessary 
and  appurtenant  thereto^  became  pa:t  and  parcel  of  the  homestead. 
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Id* — Death  of  Wife — Subsequent  Conveyance  by  Husband — ^Ezkicp- 
TiON  NOT  Ajfected. — Upon  the  death  of  the  wife  the  homeatead 
declared  upon  the  community  property  vested  absolutely  in  the 
husband,  and  continued  exempt  from  all  previous  debts.  The  hus- 
band has  the  absolute  power  of  disposition  of  such  property  after 
the  wife's  death,  and  his  exemption  is  not  abandoned  or  affected 
by  the  conveyance  of  a  moiety  of  the  desert-land  claim  and  water- 
rights  by  the  husband  to  third  parties. 

Id. — Exemption  op  Interest  Conveyed. — The  interest  conveyed  having 
been  at  all  times  exempt  from  execution  for  previous  debts,  Is  still 
exempt  therefrom  in  the  hands  of  his  grantee. 

Id. — Judgment  against  Husband  after  Wife's  Death — Prior  Debt — 
Injunction  against  Sale. — An  injunction  will  lie  to  restrain  the 
sale  under  execution  of  any  part  of  the  premises  covered  by  a  home- 
stead claim  for  any  unsecured  debt  contracted  by  the  husband  prior 
to  his  wife's  death,  although  judgment  was  recovered  against  the 
husband  subsequent  to  her  death. 

CROSS- APPEALS  from  a  judgment  of  the  Superior  Court 
of  Modoc  County.    J.  E.  Prewett,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

J.  H.  Stewart,  E.  C.  Bonner,  and  Q.  P.  Harris,  for  Plaintiff, 
Appellant  and  Respondent. 

Spencer  &  Raker,  and  Clarence  A.  Raker,  for  Defendants, 
Respondents  and  Appellants. 

GRAY,  C. — This  is  an  action  for  an  injunction  to  restrain 
an  execution  sale  of  plaintiff's  homestead.  The  homestead 
was  declared  upon  and  covered  523.94  acres  of  contipnious 
land  situated  in  Modoc  County,  of  the  value  of  three  thousand 
dollars.  Of  this  land  one  hundred  and  sixty  acres  constituted 
what  was  known  as  the  ''Pajme  Pre-emption,"  and  the  rest 
was  known  as  the  ''Desert  Claim.'*  The  declaration  of  home- 
stead also  included  certain  water-rights,  reservoirs,  and 
ditches  in  which  plaintiff  has  a  joint  interest  and  which  inter- 
est was  appurtenant  to  the  lands  in  question. 

The  findings  and  judgment  are  to  the  effect  that  the  defend- 
ants do  not  intend  to  sell  and  have  not  advertised  for  sale,  the 
Payne  Pre-emption.  It  is  also  found  and  adjudged  that  there 
is  no  homestead  upon  any  portion  of  the  desert  claim.  It 
is  further  adjudged  that  the  water-rights,  ditches,  dams,  res- 
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ervoirs,  flumes,  etc.,  are  subject  to  the  lien  of  the  judgment 
and  are  not  exempt  from  execution  on  account  of  tiie  home- 
stead. 

The  plaintiff,  Payne,  on  June  7,  1897,  by  deed  conveyed  to 
J.  H.  Stewart  and  D.  W.  Jenks  a  one-third  undivided  interest 
in  the  desert  claim,  and  the  water-rights,  ditches,  etc.,  appur- 
tenant thereto.  It  is  decreed  that  whatever  right,  title,  or 
interest  was  conveyed  by  said  deed  is  not  affected  by  the 
judgment,  and  that  only  the  interest  in  said  desert  claim  and 
the  appurtenances  thereto  remaining  in  plaintiff  be  sold 
under  the  execution.  The  plaintiff  appeals  from  the  whole 
judgment,  and  the  defendants  appeal  from  that  portion  only 
which  declares  that  the  deed  to  Stewart  and  Jenks  conveyed 
a  one-third  interest  in  the  property  and  exempts  the  interest 
so  conveyed  from  the  execution  sale. 

The  appeal  of  plaintiff.  The  declaration  of  homestead  was 
in  due  form,  and  was  duly  executed  and  filed  by  plaintiff  on 
the  second  day  of  October,  1888.  It  described  and  claimed  the 
whole  property,  including  the  pre-emption,  the  desert  claim, 
and  the  water-rights,  reservoir,  reservoir  site,  ditches,  dams, 
and  flumes,  as  a  homestead,  and  declared  the  value  of  the 
whole  to  be  three  thousand  dollars.  At  that  date  the  plaintiff 
was,  with  his  family,  living  in  a  house  on  the  pre-emption 
claim,  and  all  the  property  was  the  community  property  of 
plaintiff  and  his  wife.  Plaintiff's  title  was  that  of  pre-emp- 
tion and  desert-land  claimant,  which  claims  he  afterwards 
perfected,  and  obtained  patents  to  all  the  land.  Thereafter, 
and  on  the  ninth  day  of  March,  1890,  the  plaintiff  executed 
to  the  Siskiyou  County  Bank,  one  of  the  defendants  herein, 
his  promissory  note.  On  the  ninth  day  of  November,  1893, 
the  wife  of  plaintiff  died.  In  December,  1895,  the  said  bank 
recovered  judgment  against  plaintiff  on  said  note.  There- 
after, in  January,  1896,  the  said  bank  caused  execution  to 
issue  on  said  judgment,  and  caused  the  same  to  be  levied 
upon  the  desert  claim,  water-right,  reservoir  site,  ditches, 
etc.,  appurtenant  thereto. 

The  homestead  embracing  the  desert  claim  as  it  did  had 
the  effect  to  exempt  the  same  from  execution.  The  water- 
rights,  ditches,  reservoir  site,  etc.,  appurtenant  to  said  desert 
claim  were  also  part  of  said  homestead,  and  likewise  exempt 
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The  findings  and  conclusions  of  the  court  to  the  contrary  are 
based  upon  a  wrong  theory  and  are  erroneous.  The  land  was 
contiguous,  and  although  it  had  been  obtained  from  the  gov- 
ernment by  different  titles,  it  constituted  but  one  tract  of 
land,  all  resided  upon,  and  in  the  possession  and  occupancy 
of  the  plaintiff.  It  was  not  necessary  that  it  should  be  inclosed 
with  a  fence.  Ditches  had  been  built  and  water  conducted 
by  plaintiff  upon  the  desert  claim  during  the  year  1888  and 
a  part  of  1889,  and  plaintiff's  house  where  he  resided  being 
on  the  pre-emption  claim  evidenced  a  residence  upon  and 
occupancy  of  the  entire  tract,  including  the  desert  claim.  He 
included  the  whole  tract  in  his  declaration,  and  claimed  it  all 
as  his  homestead.  The  entire  property  is  conceded  to  be  under 
the  five-thousand-dollar  limit  of  value  allowed  by  law  to  the 
homestead  claimant.  It  was  not  necessary  to  show  that  the 
desert  claim  was  devoted  to  any  particular  or  profitable  use 
by  plaintiff.  Nor  was  it  necessary  to  show  that  he  devoted 
it  to  any  use  at  all  other  than  as  a  part  of  his  home  place  or 
homestead.  It  was  sufficient  to  show  that  it  was  devoted  to 
that  purpose,  so  resided  upon,  so  occupied,  so  declared  upon, 
and  not  used  in  any  manner  inconsistent  with  its  use  as  a 
homestead.  Those  cases,  applying  to  city  or  other  property, 
osed  altogether  or  chiefly  for  business  purposes,  have  no  appli- 
cation to  a  case  of  this  character,  where  the  property  is  situ- 
ated in  a  rural  district  where  farming  or  grazing  is  the  only 
aseful  purpose  it  can  be  devoted  to  in  addition  to  making  a 
home  of  it.  Our  code  places  no  limit  on  the  amount  of  prop- 
erty that  may  be  claimed  as  a  homestead  except  to  confine  it 
to  the  value  of  five  thousand  dollars.  ''The  homestead  con- 
sists of  the  dwelling-house  in  which  the  claimant  resides, 
and  the  land  on  which  the  same  is  situated,  selected  as  in  this 
title  provided."  (Civ.  Code,  sec.  1237.)  There  is  nothing  to 
be  found  in  the  above  section  or  ebewhere  in  the  code  that 
can  properly  be  constructed  into  a  limitation  of  the  area  of 
the  homestead  as  applied  to  property  here  in  question.  The 
homestead  declared  upon  may  embrace  an  area  even  greater 
in  value  than  the  five-thousand-dollar  homestead  exemption 
allowed  by  section  1260  of  the  Civil  Code.  In  such  a  case  the 
homestead  is  not  void,  but  proceedings  must  be  had  under 
section  1245  et  seq.  of  the  Civil  Cc  fe  for  the  appraisement 
and  divison  or  sale  of  the  property.    Let  the  area  be  ever  so 
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•  large,  no  division  even  can  be  had  in  court  except  for  excess 
in  value.  A  careful  examination  of  all  the  cases  in  this  state 
wherein  it  has  been  held  that  the  homestead  declaration  cov- 
ered property  that  could  not  be  properly  treated  as  a  part  of 
the  homestead  will  disclose  that  in  every  such  case  the  prop- 
erty excluded  from  the  homestead  was  either  occupied  as  the 
home  of  some  person  other  than  the  homestead  claimant,  or 
had  on  it  a  house  in  which  an  independent  business  was  car- 
ried on,  or  was  devoted  to  some  other  purpose  entirely  foreign 
to  and  inconsistent  with  its  use  as  a  homestead.  In  many 
cases  in  this  state  hundreds  of  acres  of  land  in  the  country, 
fenced  and  cross-fenced,  have  been  held  to  be  properly  em- 
braced in  the  homestead.  In  one  case  {Ombaum  v.  His  Cred- 
itors, 61  Cal.  455)  a  homestead  was  declared  upon  eleven  hun- 
dred acres  of  land,  three  hundred  acres  of  which  was  inclosed 
with  a  fence,  and  the  rest,  uninclosed,  used  by  the  homestead 
claimant  in  conjunction  with  his  neighbors  as  grazing  land, 
the  dwelling-house  being  situated  on  the  inclosed  part,  and  it 
was  held  that  the  whole  property  was  impressed  with  the 
character  of  a  homestead.  It  was  also  held  that  the  fact  that 
title  to  much  of  the  uninclosed  portion  of  the  land  was  subse- 
quently acquired  by  the  claimant  from  third  parties  who  had 
pre-empted  the  same  did  not  affect  the  homestead.  The  court 
said  in  that  case:  **Now  it  is  objected  that  Ornbaum  had  no 
actual  residence  on  the  land  outside  of  his  inclosure  at  the 
time  the  declaration  of  homestead  was  filed.  His  residence 
within  the  inclosure  was  sufficient  upon  the  facts  as  found. 
He  had  title  to  and  exercised  control  over  all  the  land.  The 
evidential  facts  inserted  in  the  findings  of  fact  (we  refer  to 
those  as  to  the  neighbors  grazin^r  the  uninclosed  portion,  and 
the  taking  up  of  pre-emption  claims  on  the  land  have  no 
proper  place  there,  but  they,  with  the  other  facts  found,  and 
which  follow  them  in  order  in  the  findings,  sustain  the  judg- 
ment of  the  court."  The  fact  that  the  land  here  was  desert, 
and  presumably  unfit  for  agricultural  purposes,  is  no  good 
reason  why  it  could  not  be  claimed  as  and  with  the  pre- 
emption claim  devoted  to  the  uses  of  a  homestead  until  it 
could  be  reclaimed  and  made  fit  for  grazing  or  some  other 
agricultural  purpose.  The  question  of  **use"  as  applied  to 
the  homestead  relates  always,  as  will  be  seen  from  an  exam- 
ination of  the  cases,  to  the  use  of  the  property  as  a  home.    If 
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it  is  used  as  a  home,  or  as  part  of  a  home  place,  it  is  imma- 
terial whether  it  is  farmed,  grazed,  or  devoted  to  no  agri- 
cultural use  at  all.  The  material  thing  to  be  shown  is,  that  it 
is  devoted  to  use  as  a  home  for  the  claimant  and  his  family, 
and  that  no  part  of  it  is  applied  to  any  use  inconsistent  there- 
with. It  is  plain  that  land  may  be  used  to  live  on  solely  with- 
out being  devoted  to  any  other  use  at  all  and  still  be  a  home- 
stead. 

The  interest  in  the  water-rights,  ditches,  etc.,  though  it  was 
but  a  partial  interest  in  an  entire  water-system  held  jointly 
or  in  conunon  with  others,  yet  as  it  was  obtained  specially  for 
use  upon  the  lands  claimed  as  a  homestead,  and  was  necessary 
and  appurtenant  thereto,  it  became  part  and  parcel  of  the 
homestead.  {Fitzell  v.  Leaky,  72  Cal.  477.)  No  part  of  the 
entire  property  can  be  subjected  to  execution  in  the  absence  of 
a  showing  that  it  exceeds  in  value  the  statutory  exemption. 
The  homestead  was  not  abandoned  as  to  any  portion  of  the 
desert  claim  by  the  deed  of  the  plaintiff  to  his  wife  in  her 
lifetime  of  the  pre-emption  claim.  For  section  1243  of  the 
Civil  Code  provides:  "A  homestead  can  be  abandoned  only 
by  a  declaration  of  abandonment,  or  a  grant  thereof,  executed 
and  acknowledged:  1.  By  the  husband  and  wife,  if  the  claim 
ant  is  married."  A  deed  by  the  husband  alone  is  not  a  grant 
executed  and  acknowledged  by  the  husband  and  wife.  {Freier- 
muih  V.  Steigleman,  130  Cal.  392.^) 

Nor  did  any  subsequent  deed  of  the  husband  of  any  moiety 
or  part  of  any  portion  of  the  entire  property  have  the  effect 
to  abandon  or  nullify  the  homestead  exemptions  as  against  the 
execution  in  question.  When  the  wife  died,  the  homestead, 
BO  far  as  it  related  to  the  desert  claim,  having  been  selected 
from  the  community  property,  vested  absolutely  in  the  sur- 
viving husband,  the  plaintiff  herein,  and  it  continued  free 
and  exempt  from  all  previous  debts,  including  plaintiff's  debt 
theretofore  incurred  to  the  bank.  (Code  Civ.  Proc,  sec.  1474.) 
The  sale  by  him  of  any  interest,  joint  or  several,  in  any  part 
or  parcel  of  the  property  thereafter  could  have  no  effect  upon 
his  right  to  claim  this  exemption.  He  had  the  right  there- 
after to  deal  with  the  property  any  way  he  chose  without  re- 
gard to  his  previous  debts.  So  far  at  least  as  those  previous 
debts  were  concerned,  the  property  was  exempt,  and  no  sale 
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of  any  mere  interest  in  the  property  could  waive  that  exemp- 
iton,  and  of  course  his  grantees  took  title  from  him  free  from 
all  lien  or  liability  against  the  property  on  account  of  such 
debts.  The  cases  like  CarroU  v.  EUis,  63  Cal.  440,  in  which  it 
has  been  held  that  a  homestead  should  be  treated  as  abandoned 
where  the  husband  and  ¥rif e  joined  in  a  deed  of  an  undivided 
interest  in  the  property  to  a  tiiird  person,  are  not  governed  by 
the  same  principle  as  this  case.  In  those  cases  both  spouses 
were  living  and  joined  in  the  deed.  Here  one  of  the  spouses 
was  dead,  and  the  deed  of  the  undivided  interest  was  made 
by  the  surviving  spouse  alone.  As  said  in  Dickey  v.  Oibson, 
113  Cal.  31  :^  ''By  the  death  of  the  first  wife  the  homestead 
property  vested  absolutely  in  the  surviving  husband,  Samuel 
Oibson.  As  far  as  the  legal  title  is  concerned,  it  vested  in 
him  as  fully  and  perfectly  as  though  no  homestead  had  ever 
been  carved  out  of  it.  The  limitations  and  immunities  which 
accompanied  the  enjoyment  of  the  property  under  such  title 
modified,  not  the  title,  but  its  enjoyment,  and  were  only  such 
as  the  statute  imposed."  The  interest  of  plaintiff  in  the 
property,  after  his  wife's  death,  became  something  different 
and  greater  than  it  was  in  her  lifetime.  He  had  then  not 
only  the  absolute  title,  but  also  the  absolute  right  of  exemp- 
tion in  the  property  from  all  former  debts,  as  well  as  the 
right  to  dispose  of  it  in  any  way  he  saw  fit. 

By  reason  of  their  claims  against  plaintiff  the  defendants 
had  no  interest  whatever  in  the  property,  as  it  was  absolutely 
exempt  from  such  claims.  They  could  not  be  injured  nor 
could  any  right  of  theirs  be  prejudiced  by  any  disposition 
that  the  plaintiff  might  see  fit  to  make  of  the  property.  There- 
fore, there  is  no  good  reason  for  extending  the  doctrine  of 
those  cases  which  hold  that  a  homestead  cannot  affect  an  undi- 
vided interest  in  land,  and  that  a  subsequent  sale  of  such 
interest  is  an  abandonment  of  the  homestead,  to  a  case  like 
this  where  the  undivided  interest  has  not  been  conveyed  until 
after  the  death  of  one  of  the  spouses,  and  the  whole  title  to 
the  homestead  has  ** vested  absolutely"  in  the  survivor. 

The  facts  found  are  sufficient  to  warrant  a  decree  as  de- 
manded by  plaintiff. 

The  appeal  of  defendants.  From  what  has  already  been 
said  it  is  apparent  that  the  interest  in  the  desert  claim  con- 
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veyed  to  Jenks  was  at  all  times  and  still  is  exempt  from 
defendants'  judgment. 

The  appeal  of  defendants  shotdd  be  dismissed.  The  judg- 
ment should  be  reversed  upon  plaintiff's  appeal,  and  the  court 
below  should  be  directed  to  enter  a  decree  upon  the  findings 
forever  enjoining  and  restraining  the  defendants  from  selling 
any  portion  of  the  property  under  the  judgment  or  execution 
in  q[Qestion. 

Chipman,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  appeal 
of  defendants  is  dismissed,  the  judgment  is  reversed  upon 
plain tiflf's  appeal,  and  the  court  below  directed  to  enter  a 
decree  upon  the  findings  forever  enjoining  and  restraining 
the  defendants  from  selling  any  portion  of  the  property  un- 
der the  judgment  or  execution  in  question. 

Henshaw,  J.,  Lorigan,  J.,  Shaw,  J. 


[Sac.   No.  308.     Department  Two. — March  31,  1005.] 

C.  SCHINDLER,  Appellant,  v.  GEORGE  SCHROTH  et  al., 
Respondents. 

Nbouosnob— OBSTBucnoN  ov  SmKWALK— Injury  to  Busnmss  Mam — 
OoNTRiBUTOBT  NEGLIGENCE — ^Ebboneous  Instbuotion. — In  an  action 
to  recover  daznagee  for  injuries  sustained  by  plaintiff  while  moving 
furniture  from  falling  over  iron  doors  standing  erect  on  the  side- 
walky  and  kept  open  bj  protecting  rods  as  a  means  of  access  to  the 
eeDar  of  the  defendant,  it  was  material  error  to  instruct  the  jury 
that  "if  a  man  is  engaged  in  using  the  sidewalk  in  front  of  an- 
other's premises  for  business  purposes  or  for  purposes  other  than 
ordinary  pedestrianism,  it  is  incumbent  on  him  to  use  a  higher 
degree  of  care  than  is  required  of  him  if  he  is  a  mere  pedestrian, 
and  is  simply  passing  over  the  sidewalk  as  such." 

10.^— Obdinaby  Use  op  Sidewalk — Communication  with  Stbeet. — The 
use  of  a  sidewalk  by  the  owner  of  a  lot  for  the  purpose  of  com- 
munication with  the  street  is  equally  as  legitimate  and  equally  an 
ordinary  use  as  that  of  passing  longitudinaUy  along  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra 
mento  County  and  from  an  order  denying  a  new  trial.  A.  F 
Catlin,  Judge. 

CXLVl.    Cal.-« 
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The  facts  are  stated  in  the  opinion. 

A.  A.  De  Ligne,  and  A.  J.  Bniner,  for  Appellant. 

W.  E.  Kleinsorge,  Albert  M.  Johnson,  and  Hiram  W.  John- 
son, for  Respondents. 

SMITH,  C. — ^This  is  a  suit  brought  for  damages  suffered 
by  plaintiff  from  falling  into  an  opening  maintained  by 
defendants  in  the  sidewalk  of  J  Street,  in  Sacramento  The 
opening  in  question  was  used  by  defendants  for  the  purpose 
of  communication  with  their  cellar,  and  was  protected  at  the 
time  of  the  accident  by  two  iron  doors  standing  erect  at  the 
east  and  west  ends  of  the  opening,  with  connecting  rods 
between  them  on  the  north  and  south  sides.  The  defendants' 
premises  were  on  the  south  side  of  the  street,  and  on  the  e,ast 
and  adjacent  to  them  are  the  premises  of  one  Gregory.  The 
plaintiff  had  come  to  Gregory's  place  for  the  purpose  of 
removing  a  wardrobe  therefrom,  and  owing  to  circumstances 
explained  by  him  had  stopped  his  horse  and  wagon  in  front 
of  the  dividing-line  between  the  two  lots.  The  wardrobe  was 
of  such  weight  and  size  that  he  could  move  it  only  by  pulling 
it  after  him  as  he  walked  backward  toward  the  street  and 
from  there  westward  to  a  point  opposite  the  tail  of  the  wagon ; 
and  in  thus  moving  it  he  fell  over  the  upright  door  of  the 
opening  and  was  thereby  injured.  He  testifies  that  when  he 
drove  up  and  tied  his  horse  he  did  not  see  the  opening  or  the 
doors  in  the  sidewalk  and  did  not  know  of  their  existence 
until  the  accident  occurred.  The  verdict  of  the  jury  was  for 
defendant  and  the  appeal  is  from  the  judgment  thereon  en- 
tered. On  the  trial  the  court,  after  instructing  the  jury  as  to 
the  doctrine  of  contributory  negligence  and  other  matters, 
further  instructed  them  that  '*if  a  man  is  engaged  in  using 
the  sidewalk  in  front  of  another's  premises  for  business  pur- 
poses or  for  purposes  other  than  ordinary  pedestrianism.  it  is 
incumbent  upon  him  to  use  a  higher  degree  of  care  than  is 
required  of  him  if  he  is  a  mere  pedestrian  and  he  is  simply 
passing  over  the  sidewalk  as  such." 

In  this  instruction  the  court  distinpiishes  between  the  use 
of  sidewalks  for  **  ordinary  pedestrian  ism"  and  its  use  for 
other  purposes,  and  instructs  the  jury  that  in  the  latter  case 
— ^to  avoid   the   imputation   of  contributory   negligence — ^''a 
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higher  degree  of  care''  is  required  than  in  the  former.  But 
we  do  not  think  this  distinction  can  be  maintained.  The  use 
of  a  sidewalk  by  the  owner  of  a  lot  for  purposes  of  communi- 
cation with  the  street  is  equally  legitimate,  and  equally  an 
ordinary  use,  as  that  of  passing  longitudinally  along  it. 
{Clifford  V.  Dam,  81  N.  Y.  52;  McGuire  v.  Spence,  91  N.  Y. 
303;^  Shearman  &  Bedfield  on  Negligence,  sees.  352  (and 
note),  375.)  The  only  authority  cited  by  the  respondent  to 
support  the  proposition  in  the  instruction  is  Smith  v.  City  of 
Leavenworth,  15  Kan.  85-86.  But  in  that  case,  the  language 
of  the  court  is:  *'The  only  legitimate  use  that  can  be  made  of 
a  street  or  sidewalk  by  any  private  person  is  for  passing  and 
repassing  upon  the  same."  But  this  would  equally  include 
the  case  of  the  plaintiff  here  as  that  of  any  other  pedestrian ; 
and  accordingly  the  court  adds,  **a  lot  owner  or  any  person 
under  him  has  a  right  to  use  any  portion  of  a  street  in  front 
of  his  lot  in  passing  to  or  from  his  lot,"  etc.  We  also  think 
that  the  error  was  material. 

We  advise  that  the  judgment  appealed  from  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Gray,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  reversed  and  the  cause  remanded  for 
a  new  trial  Henshaw,  J.,  Lorigan,  J.,  McFarland,  J. 


[8ac.  No.  1828.    Department  Two.— March  81,  1905.] 

J.  W.  C.  POGUE,  Respondent,  v.  W.  W.  COLLINS  et  al., 

Appellants. 

WATia-DiTCHXS  —  Construction  of  Deed  —  Extension  Granted  as 
Easement — Appurtenance. — A  deed  to  a  water  company  of  water- 
ditches  described,  and  ''also  all  the  rights,  privileges,  ImmuniMes, 
franchises,  and  easements  thereunto,  or  unto  either  of  said  ditches, 
belonging,"  conveys  an  extension  of  one  of  the  ditches,  which  was 
a  necessary  right  of  way  incidental  to  the  main  ditch,  including  the 
right  of  receiving  water  therein  appropriated  by   the  main   ditch 

143  Am.  Eep.  668. 
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and  diBchar^ng  it  through  the  eztension  npon  another  'r  land.  Such 
extension  and  right  is  an  easement  attached  and  appurtenant  to 
the  main  ditch,  which  passed  with  the  transfer  thereof. 
Ip. — ^Injunction  against  Execution  Sale  op  Extension. — The  grantee 
under  such  deed  may  enjoin  an  execution  sale  of  such  extension 
of  the   main   ditch,   under   execution   issued    against   the   grantor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Tulare.    W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  D.  Pope,  for  Appellants. 

The  extension  is  of  the  same  kind,  quality,  and  worth  as  the 
original  ditch,  and  is  as  truly  real  property.  One  part  of  land 
cannot  be  an  appurtenance  to  another  part.  (Civ.  Code,  sees. 
658,  662;  2  Am.  &  Eng.  Ency.  of  Law,  521;  Oinocchio  v. 
Amador  Canal  etc.  Co.,  67  Cal.  493,  496;  Ogden  v.  Jennings, 
62  N.  Y.  530,  531 ;  8i.  Louis  Bridge  Co.  v.  Curtis,  103  111,  410; 
Leonard  v.  White,  7  Mass.  6;*  Van  O^Linda  v.  Lothrop,  21 
Pick.  292;*  Kellett  v.  Clayton,  99  Cal.  210;  Riiger  v.  Parker, 
8  Cush.  U5f  Gray  v.  WUliams,  98  Cal.  160;*  Canal  Co.  v. 
Gordon,  6  Wall.  561;  Reynolds  v.  Hosmer,  51  Cal.  205,  208; 
Pacific  Rolling  Mill  Co.  v.  Bear  Valley  Co.,  120  Cal  94 ;» 
Armstrong  v.  Dubois,  90  N.  Y.  95;  WoodhuU  v.  Rosenthal. 
61  N.  Y.  882;  Sanchez  v.  Grace  M.  E.  Church,  114  Cal.  295.) 

Alfred  Daggett,  for  Besi>ondent. 

The  extension  was  an  easement  to  the  main  ditch,  having 
no  other  water-right,  and  the  findings  establish  that  it  was 
an  appurtenance  thereto,  and  part  and  parcel  thereof.  (Civ. 
r!ode,  sees.  662,  801,  1083,  1104;  Cross  v.  Kitts,  69  Cal.  221  :• 
r^ower  Kings  River  etc.  Co.  v.  Kings  River  etc.  Co.,  60  Ca^ 
110;  Cave  V.  Crafts,  53  Cal.  135;  McShane  v.  Carter,  80  Cal 
315;  Ely  v.  Ferguson,  91  Cal.  187;  Clyne  v.  Benida  Water 
Co.,  100  Cal.  314;  Haley  v.  Amestoy,  44  Cal.  132;  Truett  v. 
Adam^,  66  Cal.  218;  Burnett  v.  Kullack,  76  Cal.  536;  Murray 
V.  Tulare  Irrigation  Co.,  120  Cal.  315.)  An  injunction  to 
<^njoin  a  sale  of  part  of  the  ditch  under  execution  agaiust 
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plaintiff's  grantor  is  the  proper  remedy.    {Pixley  v.  Huggins, 
15  Cal.  128 ;  Woodruff  v.  Perry,  103  Cal.  613.) 

HENSHAW,  J. — This  action  was  prosecuted  against  the 
sheriff  and  others  to  enjoin  them  from  enforcing  an  execution 
against  any  part  of  a  certain  irrigation  ditch  which  had  been 
constructed  by  the  Eaweah  Power  and  Water  Company. 
Plaintiff  obtained  judgment,  and  defendants  appeal  upon  the 
judgment-roll  alone. 

The  findings  are  voluminous,  and  from  those  findings  it  ap- 
pears that  plaintiff  had  conveyed  a  ditch  with  certain  water- 
rights  and  rights  of  way  to  the  Eaweah  Power  and  Water 
Company  under  contract,  whereby  for  the  failure  to  do  cer- 
tain things  the  Eaweah  Power  and  Water  Company  was  to 
reconvey  these  properties  to  the  plaintiff  in  this  action. 
Plaintiff  brought  an  action  against  the  Eeweah  Power  and 
Water  Company  to  obtain  a  specific  performance  of  this 
agreement,  and  a  reconveyance  was  decreed  by  the  court.  An 
appeal  to  this  court  was  taken,  and  the  judgment  was  afiirmed 
and  became  absolute  on  the  twenty-third  day  of  April,  1903, 
(Pogve  V.  Eaweah  Power  and  Water  Co.,  138  Cal.  664).  A 
reconveyance  was  thus  made  to  Pogue. 

Edwin  Meredith  and  William  Meredith,  as  executors  of  the 
estate  of  Oeorge  Meredith,  deceased,  brought  an  action  upoii 
the  thirteenth  day  of  May,  1899,  and  recovered  a  judgment  in 
the  superior  court  against  the  Eaweah  Power  and  Water  Com- 
pany. They  proceeded  to  have  execution  levied  upon  a  por- 
tion of  the  ditch  which  they  here  contend  was  not  embraced 
in  the  reconveyance  by  the  Eeweah  Power  and  Water  Com- 
pany to  Pogue.  This  forms  the  sole  contention  upon  this 
appeal.  Upon  the  other  hand,  plaintiff  insists  and  the  court 
found  that  this  extension  of  the  original  ditch  constructed  by 
the  Eaweah  Power  and  Water  Company,  while  it  held  the 
property,  was  a  part  of  the  property  necessarily  reconveyed 
to  plaintiff  herein,  and  therefore  not  liable  to  execution,  levy, 
and  sale  at  the  instance  of  defendants. 

The  ditch  conveyed  by  plaintiff  to  the  Eaweah  Power  and 
Water  Company  is  known  and  designated  in  the  findings  as 
the  '* Pogue,  Wallace  and  Crocker  Ditch."  The  court  found, 
referring  to  the  extension  here  in  dispute,  as  follows:  ^^This 
last  extension  of  the  said  Pogue,  Wallace  and  Crocker  Ditch 
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across  said  section  nineteen  last  referred  to,  was  made  for  the 
express  purpose  of  being  used  with  and  attached  to  said 
Pogue,  Wallace  and  Crocker  Ditch,  as  an  easement  and  as  an 
appurtenance  thereto,  and  the  only  use  that  could  be  made, 
and  the  only  use  that  was  ever  made  of  said  extension  of  said 
Pogue,  Wallace  and  Crocker  Ditch,  as  the  same  was  extended 
across  said  section  nineteen,  was  for  the  distribution  of  water 
for  irrigation,  which  water  was  diverted  from  the  Kaweah 
River  into  and  through  said  Pogue,  Wallace  and  Crocker 
Ditch  down  to  the  south  line  of  said  section  eighteen,  in  town- 
ship nineteen  south,  range  twenty-seven  east,  Mount  Diablo 
base  and  meridian,  and  from  thence  carried  further  on 
and  distributed  for  the  purposes  of  irrigation  through 
said  extension  of  said  Pogue,  Wallace  and  Crocker  Ditch, 
which  was  made,  as  above  stated,  across  said  section  nineteen, 
township  nineteen  south,  range  twenty-seven  east.  Mount 
Diablo  base  and  meridian.  That  the  only  source  of  supply 
water  to  said  extension  of  said  Pogue,  Wallace  and  Crocker 
Ditch,  across  said  section  nineteen,  is  now,  and  always  has 
been,  from  the  said  Kaweah  River  through  the  head  of  said 
Pogue,  Wallace  and  Crocker  Ditch."  Still  further  the  court 
found:  '*That  by  the  deed  of  grant  executed  on  the  5th  day 
of  May,  1903,  by  said  Kaweah  Power  and  Water  Company 
to  the  said  plaintiff,  J.  W.  C.  Pogue,  under  and  in  pursuance 
to  the  commands  contained  in  said  judgment,  rendered  in 
said  action  No.  4618,  a  copy  of  which  said  judgment  is  set  out 
in  the  fifth  paragraph  of  plaintiff's  complaint  herein,  the  said 
Kaweah  Power  and  Water  Company  conveyed  to  the  said 
plaintiflf,  in  fee  simple  absolute,  the  said  Pogue,  Wallace  and 
Crocker  Ditch,  being  thp  same  ditch  that  was  constructed  and 
in  existence  on  the  4th  day  of  May,  1897,  when  said  con- 
tract, set  out  in  the  second  paragraph  of  plaintiff's  complaint, 
was  executed,  and  also  all  rights,  privileges,  immunities,  fran- 
chises and  easements  thereunto  belonging,  together  with  eight 
cubic  feet  of  water  per  second,  being  a  one  half  interest  in  and 
to  the  water  appropriated  by  and  flowing,  or  that  may 
flow  from  the  Kaweah  River  into  said  ditch  known  as  the 
Pogue,  Wallace  and  Crocker  Ditch,  and  the  right  to  the  use 
and  flow  thereof  in  and  through  that  other  water  ditch  which 
has  its  head  about  one  hundred  yards  below  the  said  head  of 
the  said  Pogue,  Wallace  and  Crocker  Ditch,  and  unites  with 
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the  said  Pogue,  Wallace  and  Crocker  Ditch  below  the  head- 
gate  of  said  Pogue,  Wallace  and  Crocker  Ditch,  and  the  right 
to  the  use  and  flow  of  one-half  of  the  waters  appropriated  by 
means  of,  or  flowing  in,  either  or  both  of  said  ditches  from  the 
said  Kaweah  River,  which  said  deed  conveyed  to  said  plain- 
tiflF,  J.  W.  C.  Pogue,  in  fee  simple  and  absolute,  all  of  the 
property  owned  or  claimed  by  said  Kaweah  Power  and  Water 
Company  in  and  to  said  Pogue,  Wallace  and  Crocker  Ditch, 
the  water-right  belonging  thereto,  and  each  and  all  of  the 
rights,  privileges,  immunities,  franchises,  easements,  rights  of 
way  and  appurtenances  belonging  to  or  used  in  connection 
with  said  Pogue,  Wallace  and  Crocker  Ditch."  The  Kaweah 
Power  and  Water  Company  reconveyed  to  Pogue  as  follows: 
"Also  all  the  right,  title  and  interest  of  the  said  defendant 
Kaweah  Power  and  Water  Company  in  and  to  the  said  Pogue» 
Wallace  and  Crocker  Ditch,  the  same  being  the  ditch  that  was 
constructed  and  in  existence  on  the  4th  day  of  May,  1897, 
when  the  contract  between  plaintiff  and  defendant  set  out  in 
the  fourteenth  paragraph  of  the  amended  complaint  was  exe- 
cuted, and  all  extensions  thereof  on  the  right  of  way,  de- 
scribed in  the  deed  of  plaintiff  to  the  Kaweah  Irrigation  and 
Power  Company,  dated  August  15th,  1895,  and  set  out  in  the 
tenth  paragraph  of  the  amended  complaint;  also  in  the  other 
ditch  leading  out  of  Kaweah  River  below  the  original  head- 
gate  of  the  said  Pogue,  Wallace  and  Crocker  Ditch,  and 
leading  into  said  ditch  below  said  head-gate;  also  all  the 
rights,  privileges,  immunities,  franchises  and  easements  there- 
unto or  unto  either  of  said  ditches  belor.ging.  Also  all  right 
of  way  described  in  said  agreement  of  May  4th." 

These  findings  amply  support  the  judgment  which  the  court 
rendered.  The  Kaweah  Power  and  Water  Company  in  ex- 
tending the  ditch,  and  in  contracting  to  supply  water  through 
this  extension,  incurred  obligations  which  could  never  be  ful- 
filled by  them  or  by  their  successors,  except  by  regarding  the 
extension  of  the  ditch  as  a  necessary  right  of  way  incidental 
to  the  main  ditch.  And  this  being  so,  the  extension  unques- 
tionably passed  with  the  conveyance  of  the  Kaweah  Power 
and  Water  Company  to  the  plaintiff  of  *'all  the  rights, 
privileges,  immunities,  franchises  and  easements  unto  either 
of  the  said  ditches  belonging."  A  transfer  of  real  property 
passes  all  easements  attached  thereto,  and  creates  in  favor 
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thereof  an  easement  to  use  other  real  property  of  the  person 
whose  estate  is  transferred  in  the  same  manner  and  to  the 
same  extent  as  such  property  was  obviously  and  permanently 
used  by  the  person  whose  estate  is  transferred,  for  the  benefit 
thereof,  at  the  time  when  the  transfer  was  agreed  upon  or 
completed.  (Civ.  Code,  sec.  1104.)  A  thing  is  deemed  to  be 
incidental  or  appurtenant  to  land  when  it  is  by  right  used 
with  the  land  for  its  benefit,  as  in  the  case  of  a  way,  or  water- 
course. (Civ.  Code,  sec.  662.)  And  the  right  of  receiving 
water  from  or  discharging  water  upon  another's  land  is 
amongst  the  land  burdens  and  servitudes  permitted  by  law  and 
designated  as  easements.  (Civ.  Code,  sec  801.) 
The  judgment  appealed  from  is  therefore  af&rmed. 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 


[L.  A.  No.  1072.    Department  Two.— ^A.prfl  1,  1905.] 

PHILIP  POHLMAN,  Appellant,  v.  W.  W.  WILCOX  et  al., 
Respondents. 

Contracts — ^Assionxknt  by  Sub-Oontkaoior  or  Last  Pathxmt — Oon- 

DinONAL   PBOiaSS   BY   OONTRACTORS  —  ASANDONICSNT   OF    SUB-OON- 

TRACT.^ — ^An  assignee  of  all  of  the  hiterest  of  a  sub-contraetor  in  the 
last  payment  to  be  made  to  him  under  a  sab-eontraet  for  stone-work 
in  a  building  to  be  erected  by  the  contractors,  to  whom  the  eon- 
tractors  haye  promised  to  pay  the  sum  of  fiye  hundred  dollars  on 
the  sub-contractors  order,  when  said  money  should  be  due  to  him, 
and  to  hold  it  out  of  the  last  payment  due  him,  cannot  maintain 
any  action  against  the  contractors,  where  the  sub-contractor  aban- 
doned his  contract  and  failed  to  perform  it,  the  promise  being 
conditional  upon  performance  by  the  sub-contractor  of  his  contract. 

ID« — OoicPLvnoH  or  Oontraot  bt  Oontractobs — Extra  Patmzmts  to 

SUB-OONTRAOTORS  TO  InDUOB  OOICPLBHOH — PBOMISB  NOT  ABSOLUTS. 

— ^Where,  upon  the  failure  of  the  sub-contractor  to  complete  his 
contract,  it  was  completed  by  the  contractors  at  a  cost  of  one  thou- 
sand five  hundred  dollars  more  than  the  contract  price,  additional 
extra  payments  previously  made  or  promised  to  the  sub-contractor 
to  induce  completion  by  him  cannot  have  the  effect  to  render  the 
conditional  promise  absolute,  or  in  any  way  affect  the  plaintiff. 
iB. — ^UsB  or  MoNBT  Adtanckd  bt  PLAmTDPr — Immaterial  £yn>sNGR.— 
It  was  not  error  to  exclude  evidence  that  the  money  advanced  hj 
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plaintiff  to  the  sab-eon  tractor  was  used  by  Mm  to  the  knowleHge 
of  the  eontraetora  in  the  work  done  under  the  gnb-eootract.  Such 
evidenee  was  immateriaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  River- 
tide  County.    J.  S.  Noyes,  Judge. 

The  faetB  are  stated  in  the  opinion. 
Harris  ft  Swanwick,  for  Appellant 
Purington  ft  Adair,  for  Bespondents. 

SMITH,  C. — ^This  is  a  suit  to  recover  the  sum  of  five  hun- 
dred dollars,  with  interest,  alleged  to  be  due  from  the  defend- 
ants on  a  written  contract.  The  defendants  had  judgment, 
from  which  and  from  an  order  denying  his  motion  for  new 
trial  the  plaintiff  appeals. 

The  case  is:  The  defendants  were  under  contract  to  con- 
struct a  certain  building  for  the  government  of  the  United 
States,  and  one  Craig  had  contracted  with  them  to  furnish 
the  stone  for  it  for  the  sum  of  twenty-seven  hundred  dollars. 
Craig  assigned  to  the  plaintiff  '^all  of  [his]  interest  in  the 
last  payment  to  be  made  to  [him]  under  the  .  .  .  contract" 
— ^whidi  was  twenty-five  per  cent,  of  the  contract  price ;  and 
thereupon,  the  defendants  executed  to  the  plaintiff  the  written 
promise  sued  on,  which  is  as  follows: — 

^'Los  Angeles,  August  7,  1901. 
"Philip  Pohlman: 

**Sir:  We  will  pay  you  the  amount  of  five  hundred  dol- 
lars ($500)  on  M.  Craig's  order,  out  of  the  moneys  due  him 
from  us  in  his  contract  with  us  for  the  stone  work  on  the 
Sherman  Institute  to  be  built  at  Biverside,  when  said  money 
is  due  him.'' 

This  promise  was  repeated  by  a  subsequent  letter  to  the 
plaintiff,  of  date  September  5,  1901,  wherein  the  defendants 
say :  "We  will  hold  the  $500  out  of  the  last  payment  due  Mr. 
Craig  for  you  as  you  request. " 

It  is  found  by  the  court,  in  effect,  that  Craig  abandoned  his 
contract  "before  there  was  any  money  payable  on  defendants' 
said  promise,"  and  it  is  claimed  by  the  appellant  that  this 
^TiHiwg  18  not  supported  by  the  evidence.    But  the  only  dis- 
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pute  on  this  point  is  as  to  the  date  of  the  abandonment ;  and 
it  is  not  disputed  that  this  took  place,  if  not  before,  at  least 
on,  the  seventeenth  day  of  May,  1902;  at  which  time,  it  is 
also  admitted,  the  contract  had  not  been  performed  j  and  it 
also  appears,  without  contradiction,  that  the  completion  of  it 
cost  the  defendant  fifteen  hundred  dollars  more  than  the  con- 
tract price.  But  the  position  of  the  appellant  is,  that  at  the 
time  of  the  abandonment  the  defendants  had  paid  the  full 
amount  of  the  contract  price;  and  that  the  defendants'  prom- 
ise to  pay  had  thus  become  absolute. 

As  to  the  fact  asserted,  we  are  not  satisfied  that  it  appears. 
Craig  had  indeed  then  received  the  aggregate  sum  of  $3,653 ; 
but  it  does  not  appear  how  much  of  this  was  on  account  of 
the  original  contract  price,  and  how  much  on  account  of 
tlie  additional  sums  of  six  hundred  dollars  and  five  hun- 
dred dollars,  which,  in  order  to  induce  him  to  go  on  with  his 
contract,  the  plaintiffs  had  been  compelled  to  promise  him; 
ai:d  on  this  point,  if  material,  the  burden  of  proof  was  on  the 
plaintiff. 

But  however  this  may  be,  the  fact  is,  we  think,  immaterial. 
The  promise  of  the  defendants  was  conditional  upon  the  per- 
formance of  the  contract  by  Craig,  and  we  know  of  no  prin- 
ciple that  would  justify  us  in  substituting  for  this  the  condi- 
tion of  payment  of  the  contract  price  in  advance  of  perform- 
ance. Had  Craig  completed  his  contract  the  plaintiff  could 
have  recovered,  without  regard  to  the  payments  made  by  the 
defendants  to  Craig  and  others,  and  hence  such  payments 
were  matters  that  in  no  way  affected  him.  The  evidence 
of  such  payments  might,  indeed,  in  some  cases,  be  material 
to  an  issue  as  to  performance,  or  as  to  fraudulent  combi- 
nation between  the  parties.  But  here  nothing  of  the  kind  ia 
pretended;  but  the  payments  were  made  for  the  purpose 
of  inducing  Craig  to  perform  his  contract,  and  were  there- 
fore equally  for  the  benefit  of  the  plaintiff  as  for  that  of  the 
defendants. 

Another  point  urged  by  the  appellant  is  the  alleged 
error  of  the  court  in  excluding  testimony  to  prove  that 
the  money  borrowed  by  Craig  from  plaintiff  was  used  by 
the  former,  with  the  knowledge  of  the  latter,  in  the  work 
under  the  contract.  But  the  testimony,  we  think,  was  im- 
material. 
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We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[Sae.  No.  1373.     Department  One. —  April  3,  1905.] 
ANNA  J.  COATS,  Respondent,  v.  A.  H.  COATS,  Appellant. 

Appeal — ^Dismissal — Failube  to  File  Bbiep  m  Tims. — Where  the  ap- 
pellant failed  to  file  his  points  and  authorities  within  the  time 
limited  hj  the  rule  of  this  court,  and  they  were  not  on  file  at  the 
time  of  the  notice  of  a  motion  by  the  respondent  to  dismiss  the 
appeal,  and  no  order  or  stipulation  appears  extending  the  time,  and 
no  unavoidable  accident  or  excusable  mistake  is  shown,  and  no 
points  are  filed  in  opposition  to  the  motion,  the  appeal  will  be 
dismissed. 

MOTION  to  Dismiss  an  Appeal  from  an  order  of  the  Supe- 
rior Court  of  Kings  County  denying  a  new  triaL  M.  L. 
Short,  Judge. 

The  facts  are  stated  in  the  opinion. 

B.  T.  Cosper,  for  Appellant 

Dixon  L.  Phillips,  for  Bespondent 

COOPER,  C. — ^This  is  a  motion  to  dismiss  the  appeal  from 
an  order  denying  the  defendant's  motion  for  a  new  trial,  upon 
the  ground  that  he  failed  to  serve  or  file  his  points  and  author- 
ities within  thirty  days  after  filing  the  transcript  in  this  court. 

The  transcript  was  filed  January  3,  1905.  The  service  of 
notice  of  this  motion  and  of  the  papers  in  connection  there- 
with was  made  upon  appellant's  attorney  on  February  4, 
1905,  and  the  points  ind  authorities  subsequently  filed  by 
appellant  February  6,  1905.    It  is  provided  in  rule  U  (subd. 
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4)  of  this  court  that  *' Thirty  days  after  filing  of  the  tran- 
script the  appellant  shall  file  with  the  clerk  his  printed  points 
and  authorities,  and  with  it  proof  of  the  service  of  one  copy 
thereof  upon  the  attorney.  ...  of  each  respondent  who  shall 
have  appeared  separately  in  the  superior  court'';  and  sab- 
division  1  of  rule  V  provides:  *'If  the  .  .  .  appellant's  points 
and  authorities  be  not  filed  within  the  time  prescribed,  the 
appeal  may  be  dismissed  on  motion,  upon  notice  given.  If 
...  the  points  and  authorities,  though  not  filed  within  the 
time  prescribed,  be  on  file  at  the  time  such  notice  is  given,  that 
fact  shall  be  sufficient  answer  to  the  motion." 

The  appellant's  points  and  authorities  were  not  filed  within 
^.hirty  days  after  filing  the  transcript,  and  were  not  on  file 
^hen  the  notice  of  this  motion  was  given.  No  order  was  made 
•>r  stipulation  given  extending  the  time.  No  unavoidable  acci- 
dent or  excusable  mistake  is  shown.  Not  only  this,  but  no 
answer  or  points  and  authorities  are  filed  here  in  opposition 
to  this  motion. 

Rules  of  court  are  made  for  the  orderly  and  proper  dis- 
patch of  business,  and  must  be  enforced.  Where  a  party  will- 
fully fails  to  comply  with  them  his  appeal  will  be  dismissed. 
{Shain  v.  People's  Lumber  Co.,  98  Cal.  120 ;  McCabe  v.  HedUy, 
139  Cal.  30,  32 ;  Broolc$  v.  Union  Trust  and  Realty  Co.,  ante, 
p.  134,  filed  February  28,  1905.) 

The  appeal  should  be  dismissed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  appeal 
a  dismissed*  Van  Dyke,  J.,  Shaw,  J.,  Angellotti,  J. 


[8ae.  No.  1097.     Department  Two. — ^Aprll  3,   1905.] 

^EOBOE  E.  WILHOIT,  as  Executor,  etc.,  Bespondent,  v. 
GEOBOE  SALMON  et  al.,  Appellants. 

JEEI>— D£LIV15SY — ESCBOW — ^FlNAL    DeLIVZBT    AFTER    DXATH — ^LO^    ES- 

rATB  Besebvid  to  G&antob. — A  deed  delivered  absolutdj  to  a  third 
pvfvon  in  eeerow,  to  be  deliTered  to  the  granteeB  named  upon  the 
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death  of  the  grantor,  vests  the  title  immediatelj  in  the  grantees, 
qualified  onlj  by  a  life  tenancy  in  the  grantor,  which  from  the 
nature  of  the  transaction  was  reserved. 

IDu — GONBTBUCTION  OF  DXSD— QrANT  OF  "  BENTB,  ISSUE,  AND  PROFITS'* 

— Bight  of  Los  Tenant  to  Emblsacents  Divested. — ^Where  th«) 
dead  by  its  terms  granted  all  of  the  Interest  of  the  grantor  in  tht 
land,  "together  with  the  rents,  issues,  and  profits  thereof,"  u 
diveited  the  grantor  as  life  tenant  of  fdl  right  to  emble 
menta  and  grain  rental  from  unharvested  growing  orops  to  whicl 
the  personal  representative  of  the  grantor  would  otherwise  be  en- 
titled at  the  time  of  the  grantor's  death,  and  vested  the  same 
Ib  the  grantees  under  the  deed. 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  San 
Joaquin  County.    Edward  I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Nicoll,  Orr  ft  Nutter,  for  Appellants. 

A.  H.  Ashley,  for  Respondent. 

liORIGAN,  J. — ^This  action  is  brought  to  recover  certain 
wheat  and  barley,  or  its  value.  The  case  was  tried  below 
upon  an  agreed  statement  of  facts  from  which  it  appears 
that  on  November  21,  1895,  Jane  Salmon,  plaintiff's  testatrix, 
owned  certain  farming-lands  in  San  Joaquin  County,  and 
on  that  day  made,  executed,  and  acknowledged  a  deed  of  said 
lands  in  favor  of  two  of  the  defendants,  her  son  and  daughter. 
This  deed  was  delivered  to  and  deposited  with  one  W.  B. 
Nutter  in  escrow,  to  be  by  him  delivered  to  her  grantees 
therein  upon  her  death.  This  deed  conveyed  to  each  of  said 
grantees  a  one-half  interest  in  said  land,  and  following  the 
description  therein  contained  the  usual  words,  "together 
wilii  all  and  singular  the  tenements,  hereditaments  and  ap^ 
purtenances  thereunto  belonging,  or  in  anywise  appertaining, 
and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof/'  On  August  24,  1898,  said 
Jane  Salmon  leased  said  farming  land,  described  in  said 
escrow  deed,  to  one  of  the  defendants,  George  Salmon,  for 
one  year,  the  lease  providing  that  he  should  deliver  to  her  one 
half  of  ate  crops  to  be  raised  on  said  land  as  rental  therefor 
The  lessee  took  possession  under  said  lease,  and  in  duo 
•aaaon  sowed  the  premises  to  wheat  and  barley.    Op  January 
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20,  1899,  while  the  crops  so  sown  were  standing  and  growing 
on  the  premises,  Jane  Salmon  died  testate.  On  the  next  day 
W.  B.  Nutter  delivered  the  said  deed  held  by  him  in  escrow 
to  the  grantees  therein,  who  immediately  recorded  it.  The 
crops  were  harvested  by  the  tenant  in  August,  1899,  and 
thereupon  the  plaintiff,  who  had  been  duly  appointed  executor 
of  the  last  will  of  said  Jane  Salmon,  deceased  demanded  of 
the  tenant  as  the  agreed  rental  of  said  land,  and  as  belonging 
to  the  estate  of  decedent,  one  haif  of  the  grain  raised  on  said 
premises.  The  grantees  in  said  deed  likewise  demanded  said 
grain  as  rental  of  said  premises,  and  as  belonging  to  them 
under  the  terms  of  their  conveyance  from  the  testatrix,  and 
the  tenant,  acceding  to  the  latter  demand,  turned  said  grain 
over  to  them.  The  plaintiff,  as  such  executor,  then  brought 
tiiis  action  against  the  grantees  under  the  deed,  to  recover 
possession  of  the  grain,  or  its  value,  and  the  court  having 
rendered  judgment  in  his  favor,  said  grantees  appeal  from 
said  judgment. 

The  only  question  on  this  appeal  is  who  became  entitled 
to  the  one  half  of  the  grain — rental  of  said  premises — upon 
the  demise  of  Jane  Salmon.  Did  it  go  ix>  her  executor,  as 
emblements  at  common  law,  which  by  reason  of  her  tenancy 
for  life  of  the  premises,  he  was  entitled  as  her  legal  repre- 
sentative to  control,  as  part  of  her  estate,  or,  did  it  pass  to 
her  grantees  under  her  deed  to  them  wherein  she  conveyed 
the  premises  ''together  with  the  rents,  issues  and  profits 
thereof't 

There  is  no  question  made  in  the  case  as  to  the  validity  of 
the  conveyance  from  Jane  Salmon  to  the  appellants.  The 
effect  of  the  making  and  absolute  delivery  of  that  deed  to 
Nutter,  to  be  given  to  the  grantees  upon  her  death,  vested  tie 
title  immediately  in  them,  qualified  only  by  a  life  tenancy  in 
the  grantor,  which  from  the  nature  of  the  transaction  wai 
reserved.  (Bury  v.  Young,  98  Cal.  451,  452  ;i  Wittenbrock 
V.  Cass,  110  Cal.  6.  It  is  therefore  insisted  by  the  respondent 
that,  as  an  incident  to  this  reserved  life  estate,  was  the 
common-law  right  of  her  legal  representatives  to  take  her 
share  of  the  rental  of  the  premises,  upon  her  death,  as  part 
of  her  estat'e. 

It  is  the  rule  of  centuries,  which,  as  part  oi  the  common 
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law  and  in  the  absence  of  any  change  or  modification  by  our 
statute  must  be  applied  in  this  state  (Pol.  Code,  sec.  4468), 
that  where  a  tenant  for  life  sows  land  he  is  entitled  through 
his  legal  representatives  to  the  growing  crops,  in  case  the 
estate  determines  by  his  death  before  the  produce  can  be 
gathered.  These  profits  are  termed  emblements,  and  the  right 
to  them  is  given  on  obvious  principles  of  justice  and  policy, 
as  the  time  for  the  determination  of  the  estate  is  uncertain. 
He  who  rightfully  sows  ought  1»  reap  the  profits  of  his 
labor;  and  the  emblements  are  confined  to  the  profits  right- 
fully arising  from  the  annual  labor  of  the  tenant.  This 
right  to  such  emblements  is  not  confined  to  such  crops  as  the 
tenant  for  life  himself  may  sow,  but  applies  also  to  such 
as  he  may  have  an  interest  in,  as  rental,  under  lease  of  the 
life-estate  premises.  Tenants  for  life  have  the  power  to  make 
under-leases,  and  if  the  original  estate  determines  by  the 
death  of  the  tenant  for  life,  before  the  date  of  payment  of 
rent  by  the  under-tenant,  the  personal  representatives  of  the 
tenant  for  life  are  entitled  to  recover  from  the  under-tenant 
the  rent  in  arrear.  (4  Kent's  Commentaries,  JL4th  ed.,  p.  79; 
1  Cooley's  Blackstone,  4th  ed.,  pp.  122,  124;  1  Warner  on 
Law  of  Administration,  sec.  298.) 

So  that  if  in  the  present  instance  we  had  to  deal  with  a 
life  estate,  such  as  was  usually  and  technically  created  at 
common  law,  and  to  which  the  common-law  right  of  em- 
blements particularly  applied,  the  question  would  be  free 
from  embarrassment.  But  we  have  not.  Such  a  life  estate 
as  was  reserved  here  by  Jane  Salmon  by  virtue  of  her  con- 
veyance to  the  appellants,  and  its  deposit  in  escrow,  to  be 
delivered  to  them  upon  her  death,  was  unknown  at  common 
law,  and,  in  fact,  could  not  be  so  created.  (Hawes  v.  Steb- 
bills,  49  Cal.  372.)  The  effect  of  such  a  conveyance  would  be 
to  attempt  to  create  a  freehold  to  commence  in  fuiuro,  and 
at  common  law  would  be  void,  though  now  under  the  code  the 
creation  of  such  freehold  is  authorized.  (Civ.  Code,  sec, 
767.)  When,  therefore,  we  speak  of  estates  for  life,  and  the 
application  of  the  common-law  rijyht  to  emblements  as  inci- 
dent to  their  creation  and  existence,  there  is  naturally  pre- 
sented to  the  mind  those  life  estates  which  were  created  as 
at  common  law  by  some  third  person  in  favor  of  the  life 
tenant  with  remainder  over.    To  such  estates  the  right  of  em- 
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blements  always  applied.  But  here  we  have  no  such  created 
tenancy.  The  life  tenancy  of  Jane  Salmon  was  not  created 
by  a  third  person,  but  was  reserved  to  her  by  virtue  of  her 
conveyance  in  escrow  in  favor  of  the  grantees,  and  the 
extent  to  which  she  reserved  such  life  estate,  with  its 
incidents,  is  to  be  determined  from  a  consideration  of  the 
terms  of  such  conveyance.  We  must  look  to  it  to  ascertain 
whether,  by  its  terms,  she  intended  to  divest  the  life  estate 
she  reserved  of  its  common-law  incident  as  to  emblements. 
If  she  did,  that  is  the  end  of  the  inquiry,  because  the  conmion- 
law  rule  cannot  be  invoked  by  her  legal  representatives  to 
defeat  the  intention  of  the  life  tenant  expressed  in  her  deed, 
as  to  the  extent  to  which  her  grantees  therein  should  take 
the  premises  conveyed,  upon  the  termination  of  her  life  estate. 

When  Jane  Salmon  made  her  conveyance  to  the  appellants, 
X  was  for  her  to  determine  the  extent  to  which  she  should 
transfer  her  property  to  them.  In  reserving  her  life  estate 
in  the  premises,  it  was  perfectly  competent  for  her  to  de- 
termine to  what  extent  she  should  circumscribe  her  reserved 
estate  as  to  any  of  its  incidents,  and  correspondingly  enlarge 
the  rights  of  her  grantees.  If  she  saw  fit  by  the  terms  of 
her  deed  to  cut  off  the  common-law  incidents  of  a  life  estate — 
the  right  to  emblements — ^by  words  clearly  having  that  effect 
and  operation,  that  was  her  right.  And  this  is  what,  by  the 
express  terms  of  her  deed,  she  did.  To  the  fullest  extent  pos- 
sible she  conveyed  to  her  grantees  all  her  interests  in  the  land, 
*' together  with  the  rents,  issues  and  profits  thereof."  She 
divested  herself  of  all  existing  and  future  rights  in  liie  prop- 
erty, except  solely  the  right  to  retain  the  use  and  occupaney 
of  tiie  premises  and  take  and  receive  the  rents  and  profits 
during  her  lifetime.  Included  in  those  divested  rights  was 
that  of  the  common-law  incident  to  an  estate  for  life — the 
emblements.  Under  her  reserved  life  estate  the  right  only 
of  the  grantees  to  possession  of  the  premises  was  postponed 
until  her  death.  When  she  died,  eo  instarUi,  all  her  interest 
in  the  reserved  estate  ceased,  and  by  the  terms  of  her  con- 
veyance, what  might  otherwise  have  gone  to  her  legal  repre- 
sentatives as  emblements  at  common  law,  immediately  passed 
under  the  terms  of  her  conveyance  to  her  grantees.  In  her 
grant  to  them  the  language  was  broad  and  comprehensive 
enough  to   deprive  her  of  all  common-law  inddents  of  a 
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life  estate,  and  we  see  no  room  for  contention  that  it  did 
not. 

The  clause  in  her  deed  granting  to  the  appellants  the 
premises  with  the  "rents,  issues  and  profits  thereof"  is 
entirely  incompatible  with  any  construction  which  would 
support  the  contention  of  respondent  that  the  right  to  the 
"rents'*  of  the  premises  was  reserved  to  the  grantor  as  a 
conmion-law  incident  to  her  life  estate.  To  so  hold  would 
be  to  render  such  clause  meaningless  and  inoperative.  It 
would  be  idle  to  suggest  that  by  it  the  grantor  intended  to 
convey  only  such  crops  to  her  grantees  as  the  latter  might  sow 
after  obtaining  possession  on  her  death.  They  would  take 
those  by  virtue  of  their  ownership  of  the  land,  and  independ- 
ent of  any  such  provision  in  the  deed.  They  could,  however, 
only  take  the  crops  which  were  sown  by  her  while  life 
tenant,  or  to  which  she  would  be  entitled  as  such,  by  virtue 
of  such  clause  in  their  deed,  and  it  was  undoubtedly  the 
intention  of  the  grantor  to  effect  that  purpose — ^the  only  one 
which  the  provision  would  be  pertinent  to  accomplish,  and 
which  we  think  it  did. 

While  not  presenting  exactly  the  same  features  as  in  the 
case  at  bar,  much  of  the  reasoning  of  the  court  in  Waugh's 
Executors  v.  Waugh,  84  Pa.  St.  350,*  sustains  the  conclusion 
we  reach- 

The  judgment  is  reversed,  with  directions  to  the  lower  court 
to  enter  a  judgment  in  favor  of  appellants. 

HenshaWy  J.,  and  McFarland,  J.,  concurred 


[L.  A.  No.  1231.    In  Bank.—  April  8,  1905.] 

JEREMIAH  CEEED  et  al..  Appellants,  v.  C.  L.  McCOMBS 
et  al.,  Respondents. 

BrasKT  AsssssMKNT — Non-Performancx  of  Work — Pbotxst — Appeal. 
— ^Under  the  Vrooman  Act  't  is  one  ground  for  appeal  to  the  couneil 
'Hhat  the  work  has  not  been  performed  according  to  the  contract 
in  a  good  and  substantial  manner."    A  written  protest  filed  with 
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the  clerk  of  the  council  against  the  acceptance  of  the  work,  ''for the 
reason  that  said  work  has  not  been  performed  according  to  the 
specifications  and  terms  of  said  contract/'  would  be  readily  under 
stood  as  an  appeal  from  the  action  of  the  street  superintendent  in 
accepting  the  work  and  issuing  an  assessment,  warrant,  and  dia- 
gram therefor;  and  where  It  was  so  understood  and  acted  upon 
bj  the  council  and  all  parties  ooncemedi  and  no  one  was  misled 
to  his  prejudice  bj  the  form  of  the  appeal,  the  protest  most  be 
deemed  effective  to  constitute  such  appeal. 

Id, — Sustained  Appeal  not  Rescindablb — ^Pendency  op  Appeal. — 
Where  the  appeal  was  sustained,  and  the  action  of  the  street  sup^- 
intendent  in  accepting  the  work  and  in  issuing  the  assessment,  war- 
rant, and  diagram  was  set  aside  and  reversed,  the  council  has  no 
power  to  rescind  or  vacate  Its  xormer  action,  and  where  it  assumed 
to  do  so  its  order  is  void,  and  the  appeal  remains  pending  before  it. 

Id.— PowEK  OP  CouNaL  as  to  Assessment  aiteb  Appeal  Sustained. — 
The  city  council,  after  the  sustaining  of  an  appeal  from  the  accept' 
ance,  has  power,  upon  ascertaining  that  the  work  has  been  completed 
to  its  satisfaction,  either  to  order  a  new  assessment  or  to  readopt 
and  order  to  be  issued  the  former  assessment,  which  can  be  redated 
and  made  effective  as  the  assessment  for  the  completed  work;  but 
it  has  no  power  to  give  any  retroactive  effect  to  a  premature 
assessment  made  before  the  completion  of  the  work,  so  as  to  make 
it  effective  from  its  date. 

Id. — Invalid  Bonds  upon  Vacated  Assessment  —  Bights  op  Bond- 
holders.— ^Bonds  issued  upon  the  original  assessment  thirty  days 
after  its  original  date,  where  the  original  assessment  has  been 
vacated  upon  appeal,  are  invalid  and  void*  but  the  bondholder,  as 
assignee  of  the  contractor,  may  receive  payments  of  new  assessments 
when  issued  or  receive  new  bonds,  if  payment  thereof  is  delayed 
for  thirty  days. 

Id. — Irbbgularities  not  Cured— Amendment  op  Bond  Act  —  Pbima 
Facie  Evidence. — By  the  amendment  of  1899  to  section  4  of  the 
Street  Bond  Act,  making  the  bond  prima  facie  evidence  only  of 
the  regularity  of  the  proceedings,  the  burden  of  proof  merely  is 
affected;  and  where  the  record  is  produced  showing  what  was 
actually  done,  the  amended  Bond  Act  has  no  curative  effect  on  any 
irregularities  appearing  thereon. 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  Los 
Angeles  County.    D.  K.  Trask,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Haas  &  Qarrett,  for  Appellants. 

Dunn  &  Crutcher,  for  Bespondenla. 
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SHAW,  J. — Action  to  quiet  title.  The  defendant  Security 
Loan  and  Trust  Company  of  Southern  California  filed  its 
separate  answer  to  the  complaint  claiming  an  interest  in  the 
property  in  question  as  owner  and  holder,  by  assignment  of 
certain  street-assessment  bonds  issued  against  said  property. 
The  otier  defendants  defaulted.  The  judgment  was  in  favor 
of  the  defendant  answering,  and  declarcu  the  validity  of  the 
bonds  and  that  they  constitute  a  lien  upon  the  said  property. 
The  plaintiffs  appeal  from  the  judgment. 

The  case  was  tried  upon  an  agreed  statement  from  which 
we  glean  the  following:  The  plaintiffs  owned  certain  lots  in 
the  city  of  Los  Angeles  fronting  on  Clanton  Street.  Proceed- 
ings were  had  under  the  Vrooman  Act  for  the  improvement 
of  said  street,  including  that  portion  of  it  whereon  said  lots 
abutted.  A  contract  was  let  by  the  said  ^itJ  to  defendant 
McCombs  for  said  street  work  and  within  the  agreed  time 
the  work  was  completed  to  the  satisfaction  of  the  street 
superintendent  of  said  city,  who  thereupon  accepted  said 
work  and  issued  to  McCombs  an  assessment,  warrant,  and  dia- 
gram in  due  form  under  said  act.  Certain  owners  of  lots 
benefited  by  said  work  and  involved  in  said  assessment  there- 
upon filed  with  the  clerk  of  the  council  of  said  city  a 
protest,  signed  by  A.  D.  Westbrook  et  a.1.,  which  reads  as 
follows:  **We,  the  undersigned  citizens  of  the  city  of  Los 
Angeles,  and  property-owners  on  Clanton  Street,  between  the 
west  line  of  Central  Avenue,  west  three  blocks  to  east  line  of 
Griffith  Avenue,  do  hereby  protest  against  the  acceptance  by 
your  honorable  body,  of  the  street  improvement  work  done 
upon  said  street,  for  the  reason  that  said  work  has  not  been 
performed  according  to  the  specifications  and  terms  of  said 
contract."  This  protest  was  treated  as  an  appeal  from  the 
action  of  the  street  superintendent  to  the  city  council  and  was 
duly  heard  as  such  on  June  4,  1900,  and  the  minutes  of  the 
said  council  in  regard  thereto  recite  as  follows:  "The  matter 
of  the  appeal  of  A.  D.  Westbrook  et  al.,  No.  317,  from  the  acts 
and  determinations  of  the  superintendent  of  streets  in  accept- 
ing the  work  of  the  improvement  of  Clanton  Street  between 
San  Pedro  Street  and  Central  Avenue,  and  in  issuing  his 
assessment  warrant  therefor,  having  been  continued  until 
this  hour,  the  same  was  taken  up  for  hearing,  G.  J.  Leovy, 
Esq.,  appeared  on  behalf  of  the  appellants.    Mr.  Toll  moved 
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that  said  appeal  be  sustained  and  that  said  acts  and  determin- 
ations of  the  street  superintendent  in  accepting  said  work 
and  in  issuing  said  assessment,  warrant,  and  diagram,  be  re- 
versed and  set  aside,  and  that  the  contractor  for  said  work  be 
required  to  do  such  work  to  the  satisfaction  of  the  city 
council,  and  in  accordance  with  the  plans  and  specifications, 
which  motion  was  seconded  by  Mr.  Baker  and  carried."  Be- 
tween the  time  of  filing  the  protest  and  tiie  eighteenth  day  of 
June,  1900,  following,  the  contractor  did  additional  work  upon 
said  street  in  the  way  of  placing  more  gravel  thereon,  re- 
pairing curbs  and  the  like,  and  on  the  last-mentioned  date  all 
those  who  had  signed  the  protest  signed  and  filed  with  the 
council  a  written  request  that  said  council  should  rescind 
its  previous  action  as  to  the  protest  and  ''deny  said  protest 
and  said  appeal  from  the  said  acts  and  determinations  of  the 
said  street  superintendent."  It  was  recited  in  said  request, 
''That  such  arrangements  have  been  made  and  had  between 
your  said  protestants,  and  each  of  them,  and  the  contractor 
who  performed  said  contract  No.  972,  as  that  all  disagreements 
have  been  amicably  adjusted  and  to  the  satisfaction  of  said 
protestants."  The  plaintiffs  did  not  sign  either  the  protest  or 
the  written  request.  It  seems,  however,  to  be  conceded  that 
the  order  sustaining  the  appeal  had  the  same  effect  upon 
plaintifib'  rights  as  it  would  have  had  if  they  also  had  signed 
the  protest.  This  written  request  was  referred  by  the  council 
to  its  board  of  public  works,  and  said  board  reported  and 
recommended  that  the  request  be  granted.  This  report  was 
duly  adopted  by  the  council  and  it  then  denied  or  attempted 
to  deny  the  previous  appeal  and  confirmed  the  action  of  the 
street  superintendent  in  accepting  said  work  and  issuing  said 
assessment  and  warrant.  It  was  upon  the  theory  that  this 
last  decision  of  the  council  was  valid  that  the  trial  court 
refused  to  quiet  plaintiffs'  title  to  their  said  lots,  and  ad- 
judged the  assessment  bond  subsequently  issued  to  be  a  lien 
on  Ae  property.  Respondents  make  two  points  in  support 
of  the  action  of  the  court. 

1.  They  say  that  the  protest  filed  with  the  council  did  not 
constitute  an  appeal.  This  contention  cannot  be  upheld.  One 
ground  of  appeal  to  the  council  given  by  the  statute  is  "that 
the  work  has  not  been  performed  according  to  the  contract  in 
a  good  and  substantial  manner."    (Stats.  1885,  p.  156,  secll.) 
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The  statute  also  provides  in  the  same  section  that  the  appeal 
may  be  taken  "by  briefly  stating  their  objections  in  writing?, 
and  filing  the  same  with  the  derk  of  said  conncil."  It  was, 
therefore,  sufScient  to  briefly  state  in  writing  that  "said  work 
has  not  been  performed  according  to  the  specifications  and 
terms  of  said  contract"  as  a  ground  of  protest,  and  file  the 
same  with  the  dei^  This  would  be  readily  understood  as  an 
appeal  from  the  action  of  the  street  superintendent,  and  was 
in  fact  so  understood  and  acted  upon  by  the  council  and  all 
parties  coneemed,  and  no  one  was  in  any  way  misled  to  their 
prejudice  by  the  form  of  the  appeal.  {Oirvin  v.  Simon,  127 
Cal.  491;  Belser  v.  Hoff Schneider,  104  Cal.  455.) 

The  foregoing  is  taken  from  an  opinion  prepared  by  Com- 
missioner Gray  in  this  case,  while  it  was  pending  in  depart- 
ment, and  is  now  adopted  as  the  opinion  of  the  court. 

2.  In  WiUiams  v.  Bergin,  108  Cal.  169,  and  Belser  v.  Hoff- 
Schneider,  104  Cal.  455,  it  was  held  that  when  in  proceedings 
to  improve  a  street  the  city  council  has  sustained  an  appeal 
taken  in  pursuance  of  section  11  of  the  Vrooman  Act,  it  has 
no  power  thereafter  to  rescind  its  action  in  that  respect.  That 
portion  of  the  action  of  the  council,  upon  the  request  of  the 
property-owners,  which  purports  to  rescind  its  previous  action 
in  sustaining  the  appeal,  is  therefore  ineffectual  and  void. 
The  council  had  no  power  to  rescind  or  vacate  its  previous 
action  in  the  matter. 

The  only  ground  of  the  appeal  to  the  council  was  that  the 
work  had  not  been  performed  according  to  the  contract.  By 
section  11  of  the  Vrooman  Act,  the  council  upon  such  an 
appeal  has  power  to  set  aside  the  assessment,  and  require  the 
work  to  be  completed  according  to  its  own  directions,  and 
to  direct  the  superintendent  of  streets  either  to  correct  the 
assessment  already  made  or  to  make  and  issue  a  new  one.  The 
appeal  did  not  attach  the  assessment  in  any  particular,  but,  as 
it  appeared  that  on  April  25,  1900,  the  work  had  not  been 
fully  performed,  its  issuance  on  that  date  was  premature, 
and  the  council,  when  it  sustained  the  appeal,  very  properly 
set  aside  the  assessment.  But,  so  far  as  its  form  and  the 
amounts  of  the  several  liens  thereby  declared  are  concerned, 
its  accuracy  and  sufficiency  was  not,  and  has  not  been,  ques- 
tioned. Doubtless,  under  section  11  aforesaid,  at  any  time 
after  sustaining  the  appeal,  the  council,  upon  ascertaining 
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to  its  satisfaction  that  the  work  waa  really  done  according  to 
the  contract,  and  finding  the  previously  prepared  assessment 
ready  to  its  hand  and  correct  in  all  respects,  could  have  adop- 
ted it  and  ordered  that  it  be  issued  as  the  assessment  for  the 
completed  work;  or  it  could  have  ordered  that  a  new  assess- 
ment be  made  and  issued,  and  if  in  that  case  the  street 
superintendent  had  redated  and  reissued  the  former  one,  it 
would  have  been  valid.  But  it  is  clear  from  the  record  that 
the  council  did  not  take,  nor  attempt  or  intend  to  take,  either 
of  these  courses.  Its  intention,  as  plainly  expressed,  was  to 
rescind  its  order  sustaining  the  appeal  and  thereupon  to  deny 
the  appeal,  treat  the  case  as  if  there  had  been  no  appeal,  and 
allow  the  previous  act  of  the  street  superintendent  to  stand 
confirmed  and  valid  from  the  beginning.  Its  intention  was 
that  the  assessment  should  be  effective  as  of  its  original  date, 
and  as  issued  on  April  25,  1900.  That  this  was  the  under- 
standing of  all  the  parties  concerned,  including  the  respond- 
ent, is  shown  by  their  subsequent  action.  It  was  on  June  18. 
1900,  that  the  council  attempted  to  confirm  the  previous 
assessment.  If  this  could  be  treated  as,  in  substance,  a  re- 
issuance of  the  old  assessment  in  lieu  of  making  a  new  one,  it 
could  not  take  effect  as  a  valid  assessment  until  the  day  it 
was  so  reissued.  Tet  we  find  that  the  street  superintendent, 
treating  the  assessment  as  having  been  issued  on  April  25, 
1900,  and  the  return  made  thereon  by  the  contractor  on  May 
23,  1900,  as  a  valid  and  effectual  return,  issued  to  the  city 
treasurer,  on  June  25,  1900,  a  certified  list  of  all  assessments 
which  had  remained  unpaid  for  thirty  days,  including  the 
assessment  on  the  plaintiffs'  lots,  and  on  the  same  day  the 
treasurer  issued  the  bonds  to  the  respondent  company  for 
the  assessment  on  these  lots.  If  the  assessment  had  been 
reissued  on  June  18th,  the  owner  would  have  had  at  least 
until  and  including  July  17th  to  notify  the  treasurer  not  to 
issue  the  bonds. 

The  council  was  without  power  thus  to  infuse  life  and  valid- 
ity into  the  former  assessment  and  make  it  effective  from  its 
date.  The  assessment  stands  vacated  and  the  bonds  of  the 
respondent  company  are  necessarily  void.  The  proceeding 
is  still  pending  before  the  council  on  the  appeal,  and  if  the 
work  is  completed  that  body  still  has  power  to  direct  a  new 
assessment  or  the  reissuance  of  the  former  one  with  the  ao- 
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companying  diagram  and  warrant.  The  bondholder,  as  as- 
signee of  the  contractor,  is  possessed  of  all  his  rights  to 
receive  payments  of  the  assessments  when  issued,  and  to  de- 
mand bonds  if  payment  is  not  made  for  thirty  days,  but  until 
said  assessment  is  issued  it  has  no  active  subsisting  lien  on 
the  lots.  The  plaintiffs  were  therefore  entitled  to  have  their 
title  quieted  as  against  any  lien  claimed  by  the  respondent 
company  in  virtue  of  the  assessment  or  bonds  set  forth  in  the 
answer.  This  would  not  affect  its  right  to  acquire  a  lien  upon 
proper  proceedings. 

The  proceedings  here  involved  took  place  in  the  year  1900. 
By  the  amendment  of  1899  to  section  4  of  the  Street.  Bond 
Act,  it  was  provided  that,  as  to  proceedings  thereafter  had, 
the  issuance  of  the  bond  should  be  only  prima  facie  evidence 
of  the  regularity  of  the  proceedings,  instead  of  conclusive 
evidence,  as  theretofore.  Being  prima  facie  evidence  only, 
its  effect  is  simply  to  change  the  burden  of  proof  as  to 
irregularities,  and  where  the  record  is  produced  showing  what 
was  actually  done,  it  has  no  curative  effect  as  to  irregular- 
ities appearing  thereon. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  enter  judgment  for  the  plain- 
tiffs on  the  agreed  statement  of  facts,  in  accordance  with 
this  opinion. 

Angellotti,  J.,  Van  Dyke,  J.  Henshaw,  J.,  Lorigan,  J.,  and 
Beatty,  C.  J.,  concurred. 


[Sae.  No.  1808.     In  Bank.— April  8,  1905.] 

In  the  Matter  of  the  Estate  of  HENRY  SEAMAN,  Deceased. 
LOUISA  ALBRIGHT  et  al..  Appellants,  v.  A.  W. 
NORTH,  Administrator,  etc.,  et  al..  Respondents. 

Wills — ^Ihpbofib  Execution — ^Indoksement  upon  Folded  Instbukbnt. 
— ^A  doemnent  purporting  to  be  a  last  will  and  testamefnt,  written 
npon  a  printed  form  or  blank  of  four  pages,  having  an  unfilled  and 
unsigned  attestation  clause  on  the  third  page,  and  of  which  the 
fourth  page  had  merely  a  place  for  blank  indorsements  when  folded, 
and  whieh  was  merely  signed  beneath  the  scriyener's  title  and  blank 
form  for  date  and  filing,  with  the  testator's  name,  and  names  of  two 
wHnenes,  mM  not  a  will  "fnibscribed  at  the  end  thereof"  by  the 
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testator  and  attesting  witnesses  as  required  bj  law,  and  probate 
thereof  was  properlj  denied. 

Id. — End  of  Will. — The  will  at  whose  end  the  name  io  to  be  subscribed 
is  not  the  sheet  of  paper  or  other  material  upon  which  the  testa- 
mentary dispositions  are  written,  and  the  end  thereof  is  not  the 
foot  or  physical  end  of  the  sheet  of  paper,  but  is  the  physical  ter- 
mination of  the  testamentary  dispositions  which  constitute  the  will 

Id. — Place  of  Signatures — Sxtbstantial  Oompliange  with  Statute 
Essential. — While  the  signature  at  the  end  of  the  will  may  not 
necessarily  be  in  immediate  juxtaposition  with  the  concluding  words 
of  the  will,  yet  it  must  be  so  near  thereto  as  to  reasonably  indicate 
an  authentication  of  the  instrument  b«  a  will,  and  to  constitute  a 
substantial  compliance  with  the  requirement  of  the  statute. 

Id. — Object  of  Statute  to  Peevent  Fraud — Construction  of  Statute 
— Absence  of  Fraud  Iicmatsbial. — The  purpose  of  the  statute 
requiring  the  subscription  to  be  at  the  end  of  the  will  is  not  only 
to  indicate  a  testamentary  disposition,  but  also  to  prevent  the  oppor- 
tunity for  fraudulent  additions  or  interpolations  between  the  testa- 
mentary matter  and  the  signature,  and  the  statute  should  be  so 
construed  as  to  accomplish  this  purpose.  The  failure  to  comply 
with  the  statute  intended  for  that  purpose  cannot  be  excused  by 
showing  that  in  the  particular  case  there  was  no  fraud. 

Id. — Intention  of  Testator  not  Material — ^Pabol  Evidence  Inadmis- 
sible.— For  the  purpose  of  determining  whether  the  will  has  been 
properly  executed  as  required  by  law,  the  intention  of  the  testator 
in  so  executing  it  is  entitled  to  no  consideration;  whether  the  deceased 
intended  to  execute  his  will  in  conformity  with  the  statute  eannot 
be  shown  by  parol  or  extrinsic  evidence,  nor  can  parol  evidence 
be  admitted  to  show  that  the  testator  intended  the  space  signed 
by  him  to  be  the  end  of  the  will,  if  upon  an  inspection  of  the 
instrument  it  appears  that  it  is  not  in  fact  at  the  end. 

Id. — Test  of  Signature. —  [Per  Beatty,  C.  J.,  Angellotti,  J.,  and 
Shaw,  J.]  The  true  test  to  determine  whether  a  decedent  has 
subscribed  his  name  at  the  end  of  a  will  is  to  take  the  document 
as  it  left  his  hand  and  then,  disregarding  the  signatures  of  the 
witnesses  and  all  evidence  aliunde,  to  see  whether  it  is  apparent 
that  his  name  was  placed  where  it  appears  for  the  purpose  of 
execution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.    E.  E.  Gaddis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Phil  Bruton,  for  Appellants. 

The  signature  need  not  follow  the  end  of  the  testamentary 
words.    Any  blank  space  may  intervene.     {In  re  Marrow's 
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Estate,  204  Pa.  St.  479;  In  re  Dager's  Will,  47  Hun,  127; 
Derinzy  v.  Turner,  1  Irish  Chancery  Rep.  341;  Ooo(b  of 
Archer,  40  L.  J.  P.  80;  Ooods  of  Fuller,  L.  R.  Probate 
(1892)  377;  Goods  of  Catherine  Rice,  5  Irish  Eq.  (1870) 
176;  Goods  of  Waiiams,  35  (N.  S.)  L.  J.  Rep.  2;  Ooods  of 
Moore,  70  (N.  S.)  L.  J.  Rep.  16;  Hunt  v.  Hunt,  35  (N.  S.) 
L.  J.  Rep.  135;  Oilman  v.  Oilman,  1  Redf.  Sur.  354,  356; 
Matter  of  GUman,  38  Barb.  364.) 

(Jeorge  R.  Lovejoy,  and  Q.  V.  Martin,  for  A.  W.  North, 
Administrator,  Respondent,  and  N.  A.  Hawkins,  for  William 
Brinck,  Respondent. 

The  object  of  the  legislature  in  requiring  the  subscription 
at  the  end  of  the  will  is  to  prevent  fraud.  (Baker  v.  Baker, 
61  Ohio  St.  217;  Olancy  v.  Glancy,  17  Ohio  St.  134;  Soward 
V.  Soward,  1  Duval  (Ky.)  133;  In  re  Conway's  WiU,  124 
N.  Y.  455,  457;  In  re  Whitney's  WiU,  153  N.  T.  259  ;i  In  re 
FuWs  Wia,  42  App.  Div.  593,  69N.T.  Supp.  756;  Younger 
V.  DuffU,  94  N.  T.  535 ;»  Sisters  of  Charity  v.  KeUy,  67  N.  T. 
409-416;  In  re  Cohen's  WiK,  1  Tuck.  Sur.  (N.  T.)  286; 
McOuire  v.  Kerr,  2  Bradf .  244,  255 ;  Smee  v.  Bryer,  1  Rob. 
Ecc.  Rep.  618;  In  re  Walker,  110  Cal.  389,  890  ,•»  22  Am.  & 
Eng.  Ency.  of  Law,  161.) 

E.  M.  North,  for  H.  H.  North,  Guardian,  etc.,  Respondent. 

The  statute  requiring  subscription  at  the  end  of  the  will 
must  be  strictly  complied  with.  (In  re  Walker,  110  Cal.  387, 
890,  895  ,•»  Estate  of  Blake,  136  Cal.  312;  Public  Administrator 
V.  WaUs,  1  Paige,  347,  368;  In  re  Whitney's  WiU,  153  N.  T. 
259  ,-1  In  re  CNeU's  WiU,  91  N.  Y.  516,  521;  27  Hun,  130; 
In  re  Blair's  Will,  84  Hun,  58;  32  N.  Y.  Supp.  845,  846; 
McOuire  v.  Kerr,  2  Bradf.  249,  255-256;  Sisters  of  Chnrity 
V.  KeUy,  67  N.  Y.  409,  415;  Appeal  of  Wineland,  118  Pa.  St. 
37,  41.*)  The  intention  of  the  legislature  and  not  that  of  the 
testator  controls  the  question.  (In  re  Walker,  110  Cal.  387, 
396-397 ;»  In  re  Conway's  Will,  124  N.  Y.  455,  462;  In  re 
Andrew's  WUl,  162  N.  Y.  15,-«  In  re  Fult's  WiU,  42  App.  Div. 
693;59N.  Y.  Supp.  756.) 


1 60  Am.  St.  Bep.  616.  «  4  Am.  St.  Bep.  571. 

S46  Am.  Bep.  156.  B  76  Am.  St.  Bep.  294. 
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George  Clark,  and  W.  A.  Anderson,  for  Margaret  Walsh, 
Respondent. 

The  signature  indorsed  on  the  folded  instrument  was  not 
at  the  end  of  the  will.  (In  re  Walker,  110  Cal.  395  ;^  James 
V.  Patten,  6  N.  T.  9;*  Saward  v.  Soward,  1  Duval  (Ky.) 
126;  Patterson  v.  Ransom,  55  Ind.  402;  Warwick  v.  War- 
wick, 86  Va.  596;  Ramsey  v.  Ramsey's  Executors,  13  Gratt. 
664;*  -B{>y  v.  Roy's  Executors,  16  Gratt.  418;*  In  re  Conway's 
WUl,  124  N.  Y.  455.)  The  word  ''subscribe"  imports  a  sig- 
nature at  the  end  of  or  under  a  written  or  printed  engage- 
ment. (Bouvier's  Law  Dictionary;  Black's  Law  Dictionary; 
Sweet's  Law  Dictionary;  Rapalje's  Law  Dictionary.)  The 
signatures  at  the  end  of  a  will  must  leave  no  considerable  or 
unreasonable  intervening  space.  (Schouler  on  Wills,  sec.  312; 
Redfield's  Law  and  Practice  of  Surrogate  Courts,  158;  Mc- 
Clelland's  Probate  Practice,  13;  Williams  on  Executors,  p. 
68;  In  re  Fult's  W«Z,  42  App.  Div.  593 ;  59  N.  T.  Supp.  757; 
In  re  Hewitt's  Will,  91  N.  Y.  261.)  The  purpose  of  the  re- 
quirement is  to  insure  the  genuineness  of  the  will,  {In  re 
Booth's  WUl,  127  N.  Y.  109;  Soward  v.  Soward,  1  Duval 
(Ky.)  126),  and  to  prevent  fraudulent  interpolation  before 
the  signature  after  execution.  (Paige  on  Wills,  sec.  185; 
Schouler  on  Wills,  sec.  312 ;  Williams  on  Executors,  p.  107 ; 
Baker  v.  Baker,  51  Ohio  St.  217 ;  Olancy  v.  Olancy,  17  Ohio 
St.  134;  Younger  v.  Duffie,  94  N.  Y.  535 ;«  McGuire  v.  Kerr, 
2  Bradf.  226;  In  re  Downer's  Will,  37  Misc.  Rep.  57;  74  N. 
Y.  Supp.  828.) 

THE  COXJRT.— A  document  purporting  to  be  the  last  will 
and  testament  of  Henry  Seaman,  deceased,  was  presents  to 
the  superior  court,  and  an  application  for  its  probate  was 
denied  upon  the  ground  that  it  had  not  been  properly  ex- 
ecuted, in  that  the  name  of  the  testator  was  not  subscribed 
at  the  end  thereof.  From  the  judgment  thus  entered  the 
present  appeal  has  been  taken. 

The  instrument  was  written  upon  a  printed  form  or  blank 
consisting  of  four  pages  folded  in  the  middle  like  ordinal' 
legal  cap.    Upon  the  upper  portion  of  the  first  page  was  a 

1 62  Am.  St.  Bep.  104.  4  S4  Am.  Bee.  696. 

t55  Am.  Dec.  380.  B24  Am.  St.  Bep.  429. 

1 70  Am.  Dee.  438.  •  46  Am.  Bep.  .156. 
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printed  heading  and  introduction,  occupying  about  one  fourth 
of  the  page ;  in  the  printed  form  the  remainder  of  that  page 
and  the  entire  second  page  were  left  blank.  The  dispositive 
parts  of  the  will  were  written  upon  the  blank  portion  of  the 
first  page  and  about  one  fourth  of  the  blank  portion  of  the 
second  page,  and  at  the  close  thereof  a  line  was  drawn  in 
red  ink  transversely  to  the  bottom  of  the  second  page.  At 
the  top  of  the  third  page  there  was  printed  a  form  for  the 
appointment  of  an  executor,  and  a  clause  revoking  all  former 
wills,  and  immediately  after  this  a  testimonium  clause,  under- 
neath which,  and  extending  to  a  little  below  the  middle  of 
the  page,  was  printed  an  attestation  clause.  The  blanks  left 
for  the  name  of  an  executor  and  for  the  attestation  of  the 
will  were  left  unfilled.  The  remainder  of  the  third  page  and 
the  first  or  upper  half  of  the  fourth  page  are  blank.  The 
printed  form  was  prepared  to  be  twice  folded  from  the 
bottom  to  the  top,  and  across  the  face  of  the  paper  as  thus 
folded,  and  at  the  top  thereof,  were  the  printed  words: 
'*The  Last  Will  And  Testament  of,"  under  which  the  scriv- 
ener had  written  ** Henry  Seaman."  Blank  forms  for  a 
date  and  for  filing  the  instrument  with  the  clerk  were  printed 
underneath  this — the  whole  occupying  the  upper  half  of  this 
outside  face  of  the  paper  when  folded.  Underneath  this 
printed  matter  was  written  ** Henry  Seaman,"  and  under- 
neath his  name  the  word  ''witness"  and  underneath  that  the 
names  '*M.  0.  Wyatt,  J.  H.  Wright."  The  remainder  of 
the  fourth  page  was  blank. 

It  was  shown  at  the  hearing  that  the  decedent  had  written 
his  name  at  that  place  in  intended  execution  of  his  will,  and 
that  at  his  request  Messrs.  Wyatt  and  Wright  had  signed 
their  names  as  witnesses  thereto.  It  was  also  shown  that,  with 
the  exception  of  these  signatures,  the  instrument  is  in  the 
same  condition  as  it  was  when  the  decedent  signed  his  name 
thereto. 

The  right  to  make  a  testamentary  disposition  of  one's  prop- 
erty is  purely  of  statutory  creation,  and  is  available  only 
upon  a  compliance  with  the  requirements  of  the  statute.  The 
formalities  which  the  legislature  has  prescribed  for  the  ex- 
ecution of  a  will  are  essential  to  its  validity,  and  cannot  be 
disregarded.  The  mode  so  prescribed  is  the  measure  for  the 
exercise  of  the  right,  and  the  heir  can  be  deprived  of  his 
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inheritance  only  by  a  compliance  with  this  mode.  For  the 
purpose  of  determining  whether  a  will  has  been  properly 
executed,  the' intention  of  the  testator  in  executing  it  is 
entitled  to  no  consideration.  For  that  purpose  the  court  can 
consider  only  the  intention  of  the  legislature,  as  expressed  in 
the  language  of  the  statute,  and  whether  the  will  as  presented 
shows  a  compliance  with  the  statute.  {Estate  of  Walker,  110 
Cal.  387.1) 

Section  1276  of  the  Civil  Code  requires  every  will  other  than 
nuncupative  or  holographic  to  be  **  subscribed  at  the  end 
thereof,"  by  the  testator  in  the  presence  of  two  attesting  wit- 
nesses, each  of  whom  must  in  his  presence  and  at  his  request 
sign  his  name  as  a  witness  ''at  the  end  of  the  will."  This 
section  is  from  the  revised  statutes  of  New  York,  adopted  by 
that  state  in  1830.  These  provisions  were  incorporated  into 
the  Civil  Code  prepared  for  adoption  by  that  state  by  David 
Dudley  Field,  and  in  their  report  of  a  Civil  Code  to  the 
legislature  of  1871,  the  code  commissioners  of  this  state  refer 
to  this  code  as  the  source  of  the  section.  In  considering  the 
section  the  decisions  of  that  state  upon  the  same  question 
are  therefore  entitled  to  great  consideration.  A  similar  stat- 
ute was  enacted  in  England  in  1837  (Stats.  1  Vict.  c.  26), 
but  the  decisions  under  that  statute  as  to  what  constitutes 
the  '*end"  of  a  will  are  inconsistent  and  contradictory.  In 
the  earlier  cases  the  statute  received  a  very  liberal  construction 
in  reference  to  the  amount  or  extent  of  blank  space  that  might 
be  left  between  the  termination  of  the  will  and  the  signature 
of  the  tefftator,  but  afterwards  the  same  judge  who  gave  this 
construction  (as  did  also  the  privy  council  in  affirming  his 
judgment)  stated  that  he  felt  it  necessary  to  construe  the 
act  more  strictly,  on  the  ground  that  the  provision  was  in- 
tended to  prevent  any  addition  being  made  to  the  will  after 
the  deceased  had  executed  it  {Smee  v.  Btyer,  1  Rob.  Ecc. 
616;  Williams  on  Executors,  ^67) ;  and  the  statute  was  there- 
fore construed  as  requiring  the  name  to  be  written  immediately 
after  the  termination  of  the  testamentary  provisions,  without 
any  space  whatever  between  them.  It  was  in  view  of  these 
different  constructions  of  the  statute  that,  in  1852,  Parliament 
passed  an  explanatory  act  (Stats.  15  Vict.  c.  24)  known  as 
"Lord   St.   Leonard's    Act,"   which   provided  that  the  will 


1 52  Am.  Bt.  Bep.  104. 


AprQ,  1905.]  Estate  op  Seaman.  461 

should  be  valid  **if  the  signature  be  so  placed  at  or  after 
or  following  or  under  or  beside  or  opposite  to  the  end  of  the 
will,  that  it  should  be  apparent  on  the  face  of  the  will  that  the 
testator  intended  to  give  effect  by  such  his  signature  to  the 
writing  signed  as  his  will,"  and  that  no  such  will  should  be 
affected  by  the  circumstance  that  ''a  blank  space  shall  inter- 
vene between  the  concluding  end  of  the  will  and  the  sig- 
nature," etc.;  thus  permitting  an  inquiry  into  the  intention 
of  the  testator,  contrary  to  the  rule  on  that  subject  in  this 
state.  The  provisions  of  this  act  are  so  directly  opposed  to 
section  1276  of  the  Civil  Code,  that  the  decisions  thereunder 
are  not  entitled  to  any  consideration  in  interpreting  the  sec- 
tion. (Estate  of  Walker,  110  Cal.  387.*  See,  also,  Matter  of 
Conway's  Will,  124  N.  T.  455.) 

The  provision  that  the  will  must  be  subscribed  at  the  end 
thereof  requires  the  testator's  name  to  be  written  at  the 
termination  of  the  testamentary  provisions  which  he  makes 
in  the  instrument.  The  "will"  at  whose  end  the  name  is 
to  be  subscribed  is  not  the  sheet  of  paper  or  other  material 
upon  which  these  testamentary  provisions  are  written,  but 
it  is  the  declaration  which  the  testator  has  written  thereon 
for  such  testamentary  disposition,  and  the  "end  thereof" 
is  not  the  foot  or  physical  end  of  the  sheet  of  paper  upon 
which  the  "will"  is  written,  but  is  the  physical  termination 
of  the  testamentary  provisions  which  constitute  the  will. 
"The  act  of  authentication  must  take  place  at  the  termination 
of  the  testamentary  disposition."  (McChiire  v.  Kerr,  2  Bradf. 
244.)  "To  say  that  where  the  name  is  there  is  the  end  of 
the  will  is  not  to  observe  the  statute.  That  requires  that 
where  the  end  of  the  will  is  there  shall  be  the  name.  It  is  to 
make  a  new  law  to  say  that  when  we  find  the  name  there  is 
the  end  of  the  will.  The  instrument  offered  is  to  be  scanned 
to  learn  where  is  the  end  of  it  as  a  completed  whole,  and  at 
the  end  thus  found  must  the  name  of  the  testator  be  sub- 
scribed." (Sisters  of  Chanty  v.  Kelly,  67  N.  Y.  409;  Matter 
of  O'NeU's  Will,  91  N.  Y.  522 ;  Matter  of  Andrews's  Will,  162 
N.  Y.  l.«) 

The  requirement  that  the  name  shall  be  subscribed  "a^' 
the  end  of  the  will  is  not  satisfied  by  having  that  name  written 
at  any  place  "after"  the  termination  of  the  written  matter, 

1 82  Anu  St.  Bep.  104.  1 76  Am.  Bep.  294. 
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irrespective  of  the  relation  which  such  place  bears  to  the 
concluding  portion  of  the  will.  This  provision  does  not,  how- 
ever, of  necessity  require  that  it  shall  be  in  immediate  juxta- 
position with  the  concluding  words  of  the  instrument,  but 
that  it  shall  be  so.  near  thereto  as  to  afford  a  reasonable 
inference  that  the  testator  thereby  intended  to  indicate  an 
authentication  of  the  instrument  as  a  completed  expression  of 
his  testamentary  purposes.  It  must  appear  upon  the  face  of 
the  instrument  not  only  that  he  intended  to  place  it  at  the  end 
of  his  testamentary  provisions,  but  that  he  has  in  fact  placed 
it  in  such  proximity  thereto  as  to  constitute  a  substantial 
compliance  with  this  requirement  of  the  statute.  While  a 
slight  space,  such  as  a  single  line,  or  even  more,  might  be 
left  blank  between  the  written  matter  and  the  name  without 
impairing  the  validity  of  the  will,  yet  to  leave  blank  an 
entire  page  between  the  two  would  indicate  a  disregard  of 
the  requirements  of  the  statute,  whether  resulting  from  ignor- 
ance or  intention,  which  should  prevent  its  admission  to  pro- 
bate.    (See  Soward  v.  Soward,  1  Duval  (Ky.)  126.) 

Appellants  have  cited  the  case  of  Oilman* s  WUl,  38  Barb. 
364,  in  which  the  written  matter  of  the  will  terminated  four 
lines  above  the  bottom  of  the  page  where  the  testator  signed 
his  name,  and  in  which  the  court  said:  ''An  instrument  is 
signed  at  the  end  when  nothing  intervenes  between  the  instru- 
ment and  the  subscription.  The  place  named  in  the  statute 
is  the  end.  The  end  of  an  instrument  in  writing  conunences 
and  continues  until  something  else  or  some  other  writing 
occurs."  This  language  may  have  been  appropriate  to  the 
will  then  before  the  court,  but  as  a  construction  to  be  given 
to  the  statute  it  does  not  meet  with  our  approval,  and  is  more- 
over inconsistent  with  the  construction  given  in  the  above 
eases  cited  from  the  court  of  appeals  of  that  state.  Particu- 
larly do  we  dissent  from  the  definition  of  '*end"  as  given  in 
the  last  sentence  of  the  quotation. 

The  formalities  which  the  legislature  has  prescribed  for 
the  execution  of  wills  are  to  provide  against  false  and  fraudu- 
lent wills,  and  to  afford  means  of  determining  their  authen- 
ticity. A  very  evident  purpose  of  requiring  the  testator's 
name  to  be  subscribed  at  the  end  of  the  will  is  not  only  that 
it  may  thereby  appear  upon  the  face  of  the  instrument  that 
the  testamentary  purpose  which  is  expressed  therein  is  a 
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completed  act,  but  also  to  prevent  any  opportunity  for  fraud- 
ulent or  other  interpolations  between  the  written  matter  and 
the  signature.  (McGuire  v.  Kerr,  2  Bradf.  244;  Matter  of 
O'NetVs  Wai,  91  N.  Y.  516;  Matter  of  Andrews's  Will  43 
App.  Div.  394;  8.  c.  affirmed,  162N.  Y.  1;^  Matter  of  Hewitt's 
Wai,  91  N.  Y.  261 ;  Matter  of  Conway's  Will,  124  N.  Y.  455 : 
Soward  v.  Soward,  1  Duval  (Ky.)  126;  Ramsey  v.  Ramsey, 
13  Gratt.  664;*  Warwick  v.  Warwick,  86  Va.  596;  WinelancVs 
Appeal,  118  Pa.  37.')  "The  statutory  provision  requiring 
the  subscription  of  the  name  to  be  at  the  end  is  a  wholesome 
one,  and  was  adopted  to  remedy  real  or  threatened  evils.  It 
should  not  be  frittered  away  by  exceptions"  (Sisters  of 
Charity  v.  Kelly,  67  N.  Y.  409) ;  "or  by  judicial  construction ' ' 
(Matter  of  Whitney,  153  N.  Y.  259*) ;  "or  defeated  by  lax 
interpretation"  (Clancy  v.  Clancy,  17  Ohio  St.  134).  "The 
purpose  of  the  law  which  requires  the  subscription  to  be  at  the 
end  of  the  will  is  to  prevent  fraudulent  additions  to  a  will 
before  or  after  its  execution,  and  the  statute  should  be  so 
construed  as  to  accomplish  this  purpose."  (Younger  v. 
Vuffie,  94  N.  Y.  535.») 

It  is  immaterial  that  there  is  no  charge  of  fraud  in  any 
particular  case.  A  failure  to  comply  with  the  formalities  re- 
quired by  a  statute  enacted  for  the  prevention  of  fraud  is 
not  excused  by  showing  that  in  the  particular  case  under 
consideration  there  was  no  fraud.  The  statute  in  question 
was  enacted  to  protect  the  wills  of  the  dead  from  alteration. 
If  opportunity  for  such  alteration  is  permitted  the  fraud  may 
be  80  deftly  accomplished  as  to  prevent  its  discovery,  and  for 
this  reason  the  construction  to  be  given  the  statute  should 
be  such  as  will  control  the  execution  of  all  wills.  "The  legis- 
lative intent  was  doubtless  to  guard  against  fraud  and  un- 
certainty in  the  testamentary  disposition  of  property  by  pre- 
scribing fixed  and  certain  rules  by  which  to  determine  the 
validity  of  all  instruments  purporting  to  be  wills  of  deceased 
persons."     (Matter  of  O'NeiVs  WtIZ,  91  N.  Y.  520.) 

It  is  true,  as  suggested  by  the  appellant,  that  there  is  the 
same  opportunity  for  fraudulent  interpolations  in  the  will  if 
the  testator  should  leave  sufficient  space  therefor  between  the 
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several  items  of  his  will.  But  it  is  a  sufficient  answer  to  this 
suggestion  that  the  form  in  which  the  provisions  of  a  will 
are  drafted  is  no  part  of  its  execution,  and  that  the  legislature 
has  not  attempted  to  prescribe  the  form  in  which  the  testator 
shall  express  his  testamentary  purpose,  or  in  which  the  will 
shall  be  drafted,  but  only  the  form  in  which  it  is  to  be 
"executed  and  attested."  (See  Heady 's  WiU,  15  Abb.  Pr. 
N.  S.  211;  Matter  of  Collins,  5Redf.  (N.T.)  20.)  In  Estate 
of  Blake,  136  Cal.  306,*  the  testator  left  a  blank  space  of 
several  lines  between  the  items  in  which  he  disposed  of  his 
property  and  the  items  appointing  an  executor  and  revoking 
his  former  will.  These  last  items  were,  however,  testamentary 
provisions  {Sisters  of  Charity  v.  Kelly,  67  N.  Y.  415),  and  as 
they  constituted  a  part  of  his  will  the  end  thereof  was  not 
reached  until  they  had  been  written  upon  the  paper,  and  as 
his  name  was  subscribed  to  the  testamentary  clause  which 
immediately  followed  the«e  items  it  was  held  that  it  was  sub- 
scribed  at  the  end  of  the  will. 

A  question  similar  to  the  one  involved  herein  was  presented 
in  Soward  v.  Sowar d,  1  Duval  (Ky.)  126.  The  statute  of 
Kentucky  required  the  witnesses  as  well  as  the  testator  to 
"subscribe"  the  will  with  their  names,  which  the  courts  of 
that  state  construed  to  mean  that  they  should  write  their 
names  at  the  close  of  the  will.  In  the  will  then  before  the 
court  the  witnesses  wrote  their  names,  as  did  the  testator  in 
the  present  case,  on  the  outside  or  fourth  page  of  the  sheet 
after  it  had  been  folded,  and  across  it  as  so  folded.  The 
court  held  that  this  was  not  a  compliance  with  the  statute, 
saying:  "So  far  from  subscribing  their  names  to  the  will, 
it  may  be  said  with  much  more  propriety  and  accuracy  of 
speech  that  they  merely  indorsed  the  paper  enveloping  and 
inclosing  the  will  without  any  accompanying  writing  or  mem- 
orandum to  indicate  the  purpose  of  the  indorsement,  or 
showing  any  connection  whatever  between  the  indorsement 
and  the  will."  In  Boy  v.  Boy,  16  Gratt.  418,«  the  sheet  of 
paper  upon  which  the  will  was  written  was  folded  in  the 
form  of  a  letter  and  the  words  "David  M.  Roy's  Will"  were 
indorsed  upon  the  back  in  the  handwriting  of  the  deceased 
at  about  the  middle  of  the  third  page  when  the  paper  was 
unfolded.    His  name  was  not  signed  at  the  end  of  the  vmting. 
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The  court  held  that  it  was  not  entitled  to  probate,  saying: 
"It  is  an  unusual  mode  of  signing  or  authenticating  a  paper 
as  a  concluded  act  by  indorsing  the  name  of  the  person  exe- 
cuting it  on  the  back.  Such  indorsement  is  usually  made  as 
a  label  or  mark  to  distinguish  it  from  other  papers,  and 
probably  it  never  occurred  to  the  deceased  that  it  was  to  have 
any  other  function  in  this  case."  The  same  rule  was  fol- 
lowed in  Warwick  v.  Wanoick,  86  Va.  596,  and  I^attersan 
V.  Ransom,  55  Ind.  402. 

Whether  the  deceased  intended  to  execute  his  will  in  oon- 
formity  with  the  requirements  of  the  statute  cannot  be  shown 
by  parol  or  extrinsic  evidence.  Parol  evidence  cannot  be 
admitted  to  show  that  a  testator  intended  the  space  signed 
by  him  to  be  the  end  of  the  will,  if  upon  an  inspection  of  the 
instrument  it  appears  that  it  is  not  in  fact  at  the  end.  Evi- 
dence will  not  be  received  for  the  purpose  of  showing  that  he 
intended  to  comply  with  the  requirements  of  the  statute  if  it 
appears  upon  the  face  of  the  instrument  that  he  had  not 
in  fact  so  complied.  It  must  appear  upon  the  face  of  the 
will  itself  that  its  physical  execution  is  in  accordance  with 
these  requirements.  (Matter  of  Hewitt's  WiU,  91  N.  T.  261 ; 
Warwick  v.  Warwick,  86  Va.  596;  Patterson  v.  Ransom,  55 
Ind.  402.) 

Under  these  considerations  it  must  be  held  that  the  testator 
did  not  comply  with  the  requirements  of  the  statute  in  the 
execution  of  his  will,  and  the  judgment  of  the  sux)erior  court 
is  therefore  affirmed. 

BBATTT,  C.  J.,  concurring. — I  concur,  and  desire  only 
to  note  a  point  strongly  urged  in  the  argument  of  counsel  for 
appellants,  but  not  specially  adverted  to  in  the  opinion  of 
the  court.  He  insists  that  section  1276  of  the  Civil  Code,  like 
the  rest  of  its  provisions,  must  be  liberally  construed  **with 
a  view  to  eflfect  its  objects  and  promote  justice."  (Civ. 
Code,  sec.  4.)  I  fully  agree  with  him  on  this  proposition, 
but  I  apply  it  diflFerently.  His  argument  is  in  effect  that  ^v'^ 
should  give  a  liberal  construction  to  wills  which  deviate  from 
the  statute  in  the  mode  of  their  execution  for  the  purpose  of 
sustaining  them,  whereas  a  proper  application  of  the  principle 
requires  us  to  give  a  liberal  construction  and  full  effect  to 
every  provision  of  the  statute  designed  to  prevent  the  probate 
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of  spurious  wills,  although  in  so  doiug  we  may  in  a  particular 
instance  defeat  an  honest  att^npt  on  the  part  of  a  decedent  to 
make  a  testamentary  disposition  of  his  estate.  The  evil  of 
occasionally  defeating  such  an  attempt  is  far  less  serious 
than  the  establishment  of  a  precedent  which  would  open  the 
door  to  the  frauds  which  the  statute  was  designed  to  pre- 
vent. Every  statute  of  frauds  is  designed  to  promote  justice 
by  requiring  wills  and  contracts  to  be  executed  with  such 
.formalities  and  indicia  of  genuineness  as  to  make  simulated 
and  fraudulent  writings  of  the  classes  defined  impossible,  or 
at  least  very  difficult.  Such  statutes  in  the  long  run  pro- 
mote justice — which  is  their  sole  object — by  shutting  out  op- 
portunities of  fraud.  Where  they  defeat  one  honest  purpose 
they  prevent  unnumbered  frauds,  which  in  their  absence 
would  be  feasible  and  measurably  safe.  It  would  not,  there- 
fore, be  a  proper  application  of  the  principle  invoked  to 
weaken  by  construction  the  requirements  of  our  statute  pre- 
scribing the  requisites  of  a  valid  will.  By  so  doing  we  should  , 
no  doubt  be  dealing  most  liberally  with  the  efforts  of  de- 
cedents who  have  disregarded  the  law,  but  we  should  not  be 
construing  the  law  liberally  to  effect  its  objects.  And  unless 
we  are  to  set  ourselves  up  as  better  judges  of  the  true  policy 
of  the  law  than  the  legislature,  we  should  not  be  promoting 
justice. 

As  our  law  now  stands,  two  witnesses  are  sufficient,  so  far 
as  witnesses  are  concerned,  for  the  due  authentication  of  a 
will.  Suppose  that  the  law  should  be  so  changed  as  to  re- 
quire three  witnesses,  and  suppose  a  will  offered  for  probate 
attested  by  two  only.  If  they  were  perfectly  trustworthy 
witnesses  every  one  might  be  entirely  satisfied  of  the  gen- 
uineness of  the  instrument,  but  could  any  court  admit  it 
to  probate!  Our  law  does  not  require  three  witnesses,  but 
in  place  of  a  third  witness  it  requires  something  else  which 
itself  is  a  test  of  authenticity, — viz.,  the  signature  of  the 
alleged  testator  at  the  end  of  the  will,  and  this  can  no  more 
be  dispensed  with  than  the  third  witness  if  three  witnesses 
were  required. 

In  determining  what  is  the  end  of  a  particular  will  no  doubt 
the  principle  of  liberal  construction  may  be  applied,  but 
even  liberality  has  its  limits.  Counsel  for  appellants  is,  it  is 
true,  able  to  cite  us  to  a  number  of  cases  which  sustain  his 
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contention  that  a  signature  is  at  the  end  of  a  Tirill,  no  matter 
how  far  from  the  end  of  the  writing,  if  it  is  not  followed  by 
any  dispositive  clause.  I  think,  however,  that  the  cases 
which  hold  otherwise,  and  especially  the  New  York  cases, 
are  supported  by  the  better  reason.  The  true  test  to  determine 
whether  a  decedent  has  subscribed  his  name  at  the  end  of  a 
will  is  to  take  the  document  as  it  left  his  hand,  and  then, 
disregarding  the  signatures  of  the  witnesses,  and  all  evidence 
aliunde,  to  see  whether  it  is  apparent  that  his  name  was 
placed  where  it  appears  for  the  purpose  of  execution. 

Applying  that  test  in  the  present  instance,  it  is  very  far 
from  being  apparent  to  me  that  the  name  of  Henry  Seaman 
was  indorsed  on  the  back  of  this  will  for  the  purpose  of 
executing  it.  In  the  course  of  my  experience  I  have  seen 
hundreds  of  wills,  deeds,  and  other  written  contracts ;  I  have 
frequently  seen  the  names  of  the  parties  indorsed  on  the  back 
of  such  papers  before  execution,  and  I  cannot  recall  a  single 
instance  in  which  any  of  such  documents  was  so  indorsed  for 
the  purpose  of  executing  it.  The  testimony  in  this  case  shows  ^ 
that  in  fact  Henry  Seaman  attempted  to  execute  his  will  in 
that  way,  but  this  testimony  cannot  be  considered  for  the 
purpose  of  determining  whether  the  statute  has  been  complied 
with.  And,  indeed,  what  the  testimony  shows  is  that  he  wrote 
his  name  on  the  back  of  the  paper  because  of  his  opinion  that 
his  signature  at  the  end  of  the  will  was  not  necessary.  It 
is  unfortunate  to  the  intended  objects  of  his  bounty  that  he 
was  not  better  informed,  but  it  would  be  more  unfortunate 
if  the  courts  out  of  sympathy  for  them  should  relax  the 
wholesome  stringency  of  the  law  governing  the  authentication 
of  wills. 

ANGELLOTTI,  J.— I  concur.  I  am  of  the  opinion  that  the 
true  test  by  which  to  determine  whether  the  requirement  of 
our  law  that  the  testator  shall  subscribe  his  name  at  the  end 
of  the  will  has  been  complied  with,  and  the  will,  therefore, 
in  that  respect  executed,  is  as  stated  in  the  concurring  opinion 
of  the  chief  justice.  To  comply  with  the  statute,  the  name 
must,  of  course,  be  subscribed  after  the  termination  of  the 
testamentary  provisions,  and  where  it  is  so  placed  the  mere 
extent  of  space  between  such  termination  and  the  subscrip- 
tion ought  not  to  affect  the  question  as  to  whether  the  statute 
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has  been  complied  with,  if  the  document  on  its  face,  dis- 
regarding the  signatures  of  the  witnesses  and  all  evidence 
oUunde,  fairly  indicates  that  the  name  was  so  placed  by  the 
testator  as  a  subscription  and  for  the  purpose  of  execution. 
The  extent  of  space  is,  of  course,  material  upon  the  question 
as  to  what  the  document  does  indicate  upon  its  face. 

The  document  in  question  does  not  measure  up  to  this  re- 
quirement. 

Shaw,  J.,  concurred. 


[8m.  No.  1285.     Department  Two.— Aprfl  4,  1005.] 

0.  S.  COTHRAN,  Appellant,  v.  W.  H.  COOK:,  Auditor  of 
Merced  County,  Respondent. 

ICANDAinrs  TO  Ck)UNTT  Audito]&->Sala&t  or  JusTiCB  or  The  Pxaob— 
Population  of  Township — Census — ^Buboin  op  Pboop. —  Upon 
application  by  a  justice  of  the  peace  for  mandamui  to  the  county 
auditor  of  Merced  County  to  compel  a  warrant  for  a  greater  salary 
than  the  auditor  had  allowed,  where  the  right  of  the  applicant 
depends  upon  a  population  of  the  tovniship  in  excess  of  that  shown 
by  the  last  census,  the  burden  of  proof  is  upon  him  to  show  a 
sufficient  population  to  warrant  the  writ. 

Id. — ^EviDENCx— Invalid  Ordinanoe  bt  Sufebvisobs  —  Heabsat. — ^The 
board  of  supervisors  have  no  power  to  declare  the  population  of  a 
tofmship  in  excess  of  that  shown  by  the  last  census,  without  a 
special  census  properly  taken  as  a  basis  thereof;  and  an  ordinance 
declaring  an  increased  population  without  such  census  is  ineifective 
and  Inadmissible  in  evidence.  It  is  of  no  higher  rank  as  evidenes 
than  hearsay. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mer- 
ced County.    E.  N.  Rector,  Judge. 

The  facts  are  stated  in  the  opinion. 

B.  S.  Wilson,  and  J.  P.  McSwain,  for  Appellant 

Frank  H.  Parrar,  for  Respondent 

HARRISON,  C— Mandamus. 

The  appellant  was  the  duly  elected  and  acting  justice  of  the 
peace  of  judicial  township  No.  3  of  the  county  of  Merced 
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from  the  first  Monday  after  the  first  day  of  January,  1903, 
and  performed  the  duties  of  that  oflice  during  the  month  of 
April  of  that  year.  On  the  first  day  of  May  he  demanded 
of  the  respondent,  who  was  the  auditor  of  that  county,  that 
he  draw  his  warrant  upon  the  treasurer  in  his  favor  for 
the  sum  of  one  hundred  dollars,  as  payment  of  his  salary 
during  the  month  of  April.  Upon  the  refusal  of  the  auditor 
to  comply  with  his  demand,  except  in  the  amount  of  seventy- 
five  dollars,  he  instituted  the  present  proceeding  to  compel 
the  iflsuance  of  the  warrant  demanded  by  him.  The  superior 
court  denied  his  application,  and  he  has  appealed  from  its 
judgment. 

Merced  County  belongs  to  the  thirty-ninth  class  of  counties, 
and  section  196  (subd.  13)  of  the  County  Government  Act 
in  force  during  the  year  1903  (Stats.  1901,  p.  773)  provides 
that  justices  of  the  peace  of  counties  of  that  class  in  town- 
ships having  a  population  of  more  than  thirty-five  hundred 
shaJl  receive  a  salary,  for  all  services  rendered  by  them  in 
criminal  cases,  of  one  hundred  dollars  per  month,  payable 
monthly;  and  in  townships  having  a  population  of  less  than 
thirty-five  hundred  and  more  than  two  thousand,  seventy-five 
dollars  per  month. 

At  the  hearing  in  the  superior  court,  it  was  admitted  that 
the  census  taken  by  the  United  States  in  1900  showed  the 
population  of  judicial  township  No.  3  to  be  3,233,  and  that 
no  census  of  its  population  had  since  been  taken;  that  on 
June  12, 1901,  said  township  was  by  an  ordinance  of  the  board 
of  supervisors  of  the  county  divided,  and  that  out  of  a  portion 
of  its  territory  another  judicial  township  had  been  formed 
and  had  since  existed  as  so  formed.  March  11,  1903,  the 
board  of  supervisors  passed  the  following  ordinance,  viz. : — 

''An  ordinance  fixing  and  determining  the  population  of 
judicial  township  No.  3,  county  of  Merced,  state  of  Cali- 
fornia. 

''The  board  of  supervisors  of  Merced  County  do  ordain  as 
follows:  The  population  of  judicial  township  No.  8  of  the 
county  of  Merced,  state  of  California,  is  by  the  board  of 
snpervisoiB  of  the  county  of  Merced,  state  of  California, 
found  and  declared  to  have  been  3,525  on  the  31st  day  of 
October,  A.  D.  1902,  and  it  is  further  by  said  board  found 
and  dedared  that  the  population  of  said  judicial  township 
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No.  3  ever  since  said  date  has  been  and  is  now  of  a  greater 
number  than  3,525." 

It  was  admitted  that  prior  to  the  passage  of  this  ordinance 
no  petition  had  been  presented  to  the  board  of  supervisors 
for  taking  the  census  of  said  township  for  the  purpose  of 
ascertaining  its  population,  and  it  was  also  admitted  that  the 
above  ordinance  was  adopted  without  any  census  of  said  town- 
ship having  first  been  taken,  and  that  the  population  thereof, 
as  declared  by  said  ordinance,  was  based  solely  and  alone 
upon  the  opinions  of  the  members  of  said  board  of  super- 
visors as  to  what  the  population  of  said  township  then  was. 
The  petitioner  offered  the  above  ordinance  in  evidence,  and 
upon  the  objection  of  the  defendant  that  it  was  incompetent, 
irrelevant,  and  immaterial,  and  that  the  board  of  supervisors 
had  no  jurisdiction  to  pass  an  ordinance  declaring  the  popu- 
lation of  said  township,  without  first  causing  a  census  thereof 
to  be  taken,  it  was  excluded  by  the  court. 

Section  25  (subd.  12^^)  of  the  County  Government  Act 
then  in  force  (Stats.  1897,  p.  460)  authorizes  a  board  of 
supervisors  under  certain  circumstances  to  cause  the  census  of 
a  township  to  be  taken,  and  declares  that  upon  compliance 
with  the  conditions  therein  stated  such  census  shall  be  the 
"official"  census  of  the  township,  but  we  have  not  been  cited 
to  any  statutory  provision  under  which  a  board  of  super- 
visors may  determine  or  declare  by  its  ordinance  the  popu- 
lation of  a  township  without  any  previous  census  of  enumera- 
tion of  the  inhabitants  of  such  township;  and  it  is  very  dear 
that  without  such  authority  an  ordinance  of  that  nature  is 
entitled  to  no  more  consideration  as  evidence  of  the  popula- 
tion of  such  township  than  would  be  a  similar  declaration 
by  any  other  body  of  individuals.  It  would  have  no  higher 
rank  as  evidence  than  hearsay.  The  action  of  the  court  in 
excluding  the  ordinance  from  evidence  must  therefore  be  sus- 
tained. 

By  the  terms  of  the  County  Government  Act  the  appellant 
was  not  entitled  to  receive  a  salary  of  one  hundred  dollars  a 
month,  unless  the  township  for  which  he  was  elected  had  a 
population  of  thirty-five  hundred.  It  was  therefore  an  es- 
sential element  in  establishing  his  right  to  the  relief  which 
he  seeks  in  this  proceeding  to  show  that  the  population  of  the 
township  amounted  to  that  number.    The  only  evidence  before 
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the  court  upon  this  point  was  that  afforded  by  the  census  of 
1900,  which  showed  that  in  that  year  its  population  was  only 
3,233.  There  is  no  presumption  that  the  population  of  the 
township  was  any  greater  during  the  month  of  April,  1903, 
or  at  the  date  of  the  aforesaid  ordinance,  than  it  was  at  the 
time  of  the  census  in  1900,  and  the  admission  that  since  that 
date  another  judicial  township  had  been  carved  out  of  its 
territory  would  lead  to  the  inference  that  the  population,  as 
shown  by  that  census,  had  been  diminished.  Upon  the  evi- 
dence before  the  court  it  could  have  rendered  no  other  judg- 
ment than  to  deny  the  plaintiff's  application. 

The  right  of  the  appellant  to  receive  a  salary  of  seventy- 
five  dollars  per  month  is  not  involved  in  this  proceeding. 

The  judgment  should  be  affirmed. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.  Henshaw,  J.,  Lorigan,  J.,  Shaw,  J. 


[L.  A  No.  1230.    In  Bank.— April  4,  1906.] 

EDITH  Z.  POWLEY  and  WILLIAM  P.  POWLEY,  Minors, 
by  their  Ouardian  ad  litem,  Respondents,  v.  ANTON 
SWENSEN,  and  J.  J.  HILL,  Copartners,  etc.,  Appel- 
lants. 

AjonoN  Ktt  Death — Evidknck — Sufpobt  of  Mimobs« — ^In  %n  aetion  hj 
minors  for  the  death  of  the^'  father,  alles^ed  to  have  been  cansed 
hy  the  negligence  of  the  defendants,  by  whom  the  deceased  was 
employed,  in  failing  to  pro^nde  him  a  safe  plaee  in  whiea  to  work, 
sfvidence  was  admissible  to  show  to  v-hat  extent  the  plaintiffs  were 
supported  by  their  father's  earnings. 

Id. — Caving  of  Eabth  into  City  Tunnel — Oonstruotion  of  Sbtainino- 
Wall — Presumption — Official  Duty. — ^Where  it  appeared  that 
the  deceased  lost  his  life  by  the  caving  and  sliding  of  earth  from 
a  hill  above  into  the  mouth  of  a  city  tunnel,  in  which  he  was  work- 
ing, which  was  not  properly  braced  against  it  by  defendants  as 
eontractors,  and  that  the  retainiug-wall  of  the  tunnel  was  sufficient 
to  withstand  the  pressure  without  injury,  and  that  it  had  been 
eonstructed  under  the  supervision  of  an  engineer  of  the  eity,  and 
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that  plans  and  specifications  had  been  prepared  in  his  office,  it  is  to 
be  presumed  that  the  engineer  had  done  his  official  duty,  and  that 
the  retaining-wall  was  built  according  to  such  plans  and  specifica- 
tions. 

Id. — ^TiSTiKONT  OF  Crrr  Enoineeb—Impbopkr  Motion  to  Strike  Out. 
^Where  the  eity  engineer  had  given  dearly  admissible  testimony 
for  the  plaintiffs  upon  other  matters,  a  motion  by  defendants  to 
strike  out  all  of  his  testimony  en  the  ground  that  it  was  not  shown 
that  the  retaining-wall  was  built  according  '-o  the  plans  and  speci- 
fications in  his  office,  was  properly  denied,  as  being  too  general, 
and  not  directed  with  precision  to  any  objectionable  testimony,  if 
there  were  such,  regardless  of  whether  the  point  urged  was  or  was 
not  tenable  or  material. 

lB.r— Eyidkmcb— Bkason  FOB  P^TiHO  Deceassd  Extba  Waoes. — Where 
the  duties  of  the  deceased  as  foremen  of  the  work,  and  the  fact 
that  he  had  received  extra  wages,  were  properly  proved,  evidence 
was  not  admissible  to  state  the  reason  for  paying  him  the  extra 
wages  for  the  purpose  of  showing  that  he  had  extra  responsihility 

low — ^Emflotmsmt  or  Dsceassd  as  Fobsbcan — Refusal  of  Amend- 
ment TO  Answeb— Habmless  Buukg. — Where  the  original  answer 
aUegee  that  deceased  was  employed  as  foreman  to  supervise  the 
work  of  excavation,  to  direct  the  laborers,  and  superintend  the 
placing  of  the  timber  where  the  accident  occurred,  and  was  suf- 
fleient  to  admit  full  proof  of  his  duties,  and  evidence  was  given  that 
he  had  charge  of  the  whole  tunnel,  the  defendants  were  not  preju- 
diced by  a  refusal  of  leave  to  amend  the  answer  by  averring  that 
he  had  entire  charge  of  the  timbering  in  and  about  the  tunneL 

lD< — StJFFICIENOT  OF  EVIDENCE — N'^NBUIT — INSTBTCTION  AS  TO  VEEDICT. 

— ^Where  the  evidence  and  admissions  of  the  pleadings  were  suf- 
ficient to  justify  the  overruling  of  a  motion  for  a  nonsuit,  and  the 
snbeequent  evidence  supplied  any  defects  therein,  and  the  evidence 
for  the  defendants  did  not  destroy  the  effect  of  the  plaintiff's  evi- 
denee,  the  court  properly  refused  to  instruct  the  jury  to  render  a 
rerdiet  for  the  defendants. 

Iiw— Vebdiot  not  aoainst  Law — Confliotino  Evidsnoe. — A,  Terdiet 
cannot  be  considered  against  !aw  where  ^here  is  conflicting  evidence 
as  to  material  facts  npon  which  the  Jmy  had  the  right  to  pass. 

Id. — OoNSiBucnoN  of  Instbuctions — Pbovinoe  of  Juby — ^Defenses— 
Duty  of  Masteb— Bight  of  bSBVANT. — ^Where  the  court  fully  in 
structed  the  jury  as  to  defenses  set  np  by  the  answer,  instructiono 
concerning  the  duty  of  the  master  to  use  ordinary  care,  to  fumisb 
the  servant  with  a  safe  plac^  in  which  to  work,  and  to  protect  the 
servant  against  accident,  and  as  to  the  right  of  the  servant  to  rely 
npon  the  master  therefor,  and  to  assume  that  the  master  has  per- 
formed his  duty  in  that  regard,  do  nr^  take  from  the  jury  the 
matters  of  defense  set  up,  or  invade  the  province  of  the  jury. 

£d««-^oint  GoNTBiBimoN  to  Injxjby — ^Defense — ^Habmless  Insteuo- 
noN. — A  correct  instruction  to  the  effec'.  that  where  two  or  mor» 
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penoBB  Jointlj  ecmtribate  to  the  injnrj  tbe  injured  party  may  soe 
one  or  an  u  harmless,  even  if  there  were  no  joint  liability,  where 
a  special  defense  was  interposed  and  songht  to  be  proved  by  the 
eontraetors  defendant  that  the  eity  was  liable  for  the  injury. 

Id.— Papzbs  Submitted  to  Jubt — Exhibits  and  Plbadinos — ^Ebbob  not 
PBXJiTDiGALd — ^The  eourt  has  discretion  to  submit  to  the  jury  exhib- 
its and  doeuments  which  have  been  read  in  evidence.  It  is  not  a 
safe  or  proper  practice  to  submit  the  pleadings  to  the  jury;  but  the 
error  in  so  doing  is  not  ground  for  reversal  where  no  prejudice  or 
injury  appears  to  have  been  caused  therel^. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  (Tounty  and  from  an  order  denying  a  new  trial 
M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion. 

Herbert  Cutler  Brown,  for  Appellants. 

W.  C.  Petchner,  and  Anderson  &  Anderson,  for  Respond- 
ents. 

CHIPMAN,  C. — ^Action  for  damages  resulting  from  the 
death  of  plaintiffs'  father,  W.  P.  Powley,  who,  it  is  alleged, 
lost  his  life  while  in  the  employment  of  defendants  through 
their  fault.  The  cause  was  tried  with  a  jury,  and  plaintiffs 
had  the  verdict,  upon  which  the  court  entered  judgment 
Defendants  appeal  from  the  judgment  and  from  the  order 
denying  their  motion  for  a  new  trial,  and  bring  the  appeal 
here  on  bill  of  exceptions. 

Defendants  were  contractors  who  had  undertaken  to  con- 
struct a  tunnel  in  the  city  of  Los  Angeles  through  a  hill  lying 
between  Hill  and  Figueroa  streets,  being  a  projection  of 
Third  Street,  and  known  as  Third-Street  Tunnel.  Work 
was  begun  on  both  sides  of  the  hill  extending  toward  the 
center.  The  accident  in  question  occurred  within  and  near 
the  westerly  end  or  section  of  the  tunnel.  The  plans  for  the 
tunnel  included  the  construction  of  a  strong  retaining-wall 
against  the  face  of  the  hill,  whose  purpose  was  to  hold  the 
earth  in  place  and  prevent  it  coming  down  into  the  street 
at  the  end  of  the  tunnel.  This  retaining-wall  extended  en- 
tirely across  Third  Street,  and  to  a  height  of  about  foity-three 
feet,  and,  to  give  it  greater  resistance,  was  built  so  as  to  lean 
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slightly  toward  the  hill.  An  opening  through  this  wall  formed 
the  portal  or  entrance  to  the  tunnel.  It  is  in  evidence  that 
when  this  wall  was  completed  it  rested  against  the  hill  on 
the  south  side  of  Third  Street  and  stood  out  from  the  hill 
seven  or  eight  feet  on  the  north  side  and  about  four  feet  or 
four  and  one-half  feet  at  the  top  of  the  tunnel  and  diminish- 
ing in  width  to  some  twenty  inches  at  the  floor  of  the  tunneJ — 
making  a  wedge-shaped  opening  between  the  wall  and  the 
hill.  The  mixing  of  cement  for  the  arch  brickwork  in  the 
tunnel  was  done  inside  of  this  portal.  Some  trouble  had  arisen 
from  earth  falling  down  from  the  hillside  to  the  place  where 
the  cement  was  being  mixed,  and  to  prevent  this  boards  and 
timbers  of  different  sizes  had  been  placed  against  the  wall 
and  the  hillside  to  catch  this  loosening  earth,  but  not  for  the 
purpose  and  not  at  all  adequate  in  strength  to  hold  the  earth 
in  place  should  a  slide  from  the  hill  occur  toward  the  wall 
These  boards  and  timbers  were  close  enough  together  to  ac- 
complish the  purpose  intended  of  catching  loose  pieces  of 
falling  earth,  but  did  not  entirely  shut  out  the  light  from 
above.  The  width  of  the  tunnel  in  the  clear  was  forty-two 
feet,  and  at  the  time  of  the  accident  had  been  excavated 
toward  the  center  of  the  hill  some  distance,  one  hundred 
feet  of  which  had  received  its  brick  roofing,  leaving  next  to 
the  portal  about  twenty  feet  of  an  undisturbed  core  and 
about  twelve  feet  of  tunnel,  not  yet  completed,  next  to  the 
completed  portion.  The  work  in  the  tunnel  was  carried  on 
by  means  of  a  drift  on  each  side  of  this  core,  and  when  the 
accident  occurred  the  work  on  the  tunnel  was,  as  we  under- 
stand the  evidence,  being  done  at  the  westerly  end  through 
this  core  toward  the  portal.  Deceased  was  employed  as  fore- 
man of  the  work  in  the  tunnel,  and  was  an  experienced  man 
in  tunnel  and  timbering  work  in  mines.  There  is  evidence 
that  he  had  nothing  to  do  with  building  the  portal  or  putting 
in  the  boards  above  referred  to,  and  did  not  commence  work 
until  about  two  months  after  the  retaining-wall  was  built. 
His  was  the  night  shift,  but,  as  it  happened,  he  had  taken  the 
place  of  the  other  foreman  on  the  Sunday  of  the  accident 
because  this  man  declined  to  work  that  day.  It  appears  that 
there  was  a  city  sewer  crossing  Third  Street  above  the 
tunnel  and  back  of  the  portal  fifty  or  sixty  feet,  from  which 
sewage  water  escaped  into  the  soil  and  penetrated  the  earth 
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above  the  tunnel,  into  which  latter  the  water  seeped  to  some 
extent,  which  facts  were  known  to  defendants  and  to  deceased. 
This  water-saturated  earth  rested  on  or  was  intermixed  with 
layers  of  shale,  having  a  sixty-degree  pitch  toward  the  portal, 
and  on  the  day  of  the  accident  a  body  of  earth  slipped  from 
the  westerly  side  of  this  sewer  and  moved  toward  the  portal, 
and  there  was  evidence  that  by  its  momentum  and  weight  it 
crowded  the  earth  against  the  portal  and  downwards  along 
its  inner  side,  and  canying  with  it  the  timbers  and  material 
at  the  tunnel  where  the  deceased  was  working,  thus  causing 
his  and  the  death  of  two  others.  The  retaining-wall  stood  the 
shock  and  weight  without  injury  to  it,  and  there  is  evidence 
tending  to  show  that  if  this  open  space  between  the  hill  and 
the  wall  had  been  filled  in  with  earth,  or  if  sufScient  bracing 
timbers  of  suitable  strength  had  been  placed  against  the 
wall  and  hill  it  would  have  prevented  the  earth  above  the 
tunnel  from  moving  and  acquiring  additional  force  by  its 
momentum,  and  the  timbering  where  the  men  were  working 
would  not  have  given  way,  and  the  accident  would  not  have 
happened.  There  is  evidence  also  that  inside  the  tunnel  the 
completed  work  some  distance  back  from  where  the  men  were 
working  did  not  collapse,  and  that  no  timbering  or  bracing 
inside  the  tunnel  where  the  accident  happened  would  have 
withstood  the  pressure. 

The  complaint  alleged  that  the  accident  occurred  **by  the 
neglect  and  failure  of  defendants  to  exercise  ordinary  care 
to  properly  brace  and  strengthen  said  tunnel  at  the  point 
where  the  same  caved,"  and '*  .  .  •  to  take  proper  or  ordinary 
precautions  in  prosecuting  said  work  as  to  render  said  west- 
erly end  of  said  tunnel  safe,  and  thereby  and  by  such  negli- 
gence defendants  failed  to  furnish  said  W.  F.  Powley  with 
a  safe  place  in  which  to  work";  that  ''the  said  tunnel,  at 
the  point  where  the  same  caved  in,  as  aforesaid,  and  the 
work  therein,  were  of  a  dangerous  character,  and  defendants 
did  not  exercise  ordinary  care  and  diligence  to  ascertain  and 
apprehend  the  dangers  thereof;  and  defendants  negligently 
and  carelessly  failed  to  take  measures  for  the  protection  of 
said  Powley  while  he  was  working  within  said  tunnel,  as 
aforesaid,  commensurate  with  the  dangerous  character  of  said 
tunnel,  and  the  work  therein." 

In  addition  to  specific  denials  of  the  averments  of  the  veii- 


476  PowLBY  V.  SwB^rsEN.  [146  Cal. 

fied  complaint,  defendants  set  up  three  special  defenses,  in 
effect:  1.  That  Powley  was  employed  as  foreman  **to  direct 
and  supervise  the  work  of  excavation,  direct  the  laborers  en- 
gaged upon  such  work,  and  to  superintend  and  direct  the 
placing  of  timbers  and  supports  at  the  places,  and  in  that 
portion  of  the  tunnel  where  the  accident  occurred,'*  and  he 
was  charged  with  the  duty  of  providing  for  his  own  safety 
as  well  as  that  of  other  employees,  and  in  securing  to  them 
a  safe  place  to  work,  and  that  the  accident  was  due  to  his  own 
violation  of  duties  expressly  imposed  upon  him,  and  that  his 
death  was  caused  proximately  by  his  own  negligence ;  2.  That 
all  said  workmen,  including  plaintiffs'  intestate,  were  en- 
gaged in  a  conmion  employment,  and  if  he  was  injured  it 
occurred  through  the  negligence  of  fellow-servants  of  de- 
ceased; and  3.  That  the  work,  including  the  construction  of 
the  retaining-wall,  was  done  in  accordance  with  plans  made 
by  the  city  of  Los  Angeles  and  under  the  direction  of  its 
proper  ofiScers ;  that  in  the  city  sewer  above  referred  to  there 
was  a  manhole  through  which  the  city  flushed  said  sewer, 
and  that  a  large  volume  of  water  was  carried  into  said  sewer 
to  flush  the  same,  causing  the  sewer  to  break  and  said  waters 
to  impregnate  the  earth,  and  thus  causing  it  to  slide  upon 
the  strata  of  shale  which  it  is  alleged  interlaid  the  earth 
at  an  angle  toward  said  x>ortal  of  sixty  degrees ;  that  said  wall 
was  ordered  to  be  constructed  for  the  purpose  of  preventing 
just  such  a  slide  of  earth  aa  happened,  but  that  said  wall 
was  imperfectly  constructed  for  the  purposes  for  which  it 
was  intended.  It  is  alleged,  however,  that  defendants  con- 
structed the  same  under  the  directions  of  the  city  engineer, 
and  relied  wholly  upon  such  directions  and  upon  his  skiU 
and  knowledge,  and  that  the  accident  was  the  result  of  a 
combination  of  circumstances  over  which  defendants  had  no 
control,  and  without  their  fault. 

The  errors  complained  of  will  be  noticed  in  the  order 
presented  in  defendants'  brief. 

1.  Mrs.  Colbum,  mother  and  guardian  ad  litem  of  plaintifT^, 
was  asked  the  question:  "Did  you  know  what  was  his  [Pow- 
ley's]  average  monthly  contribution  to  their  [the  plaintiffs'] 
support  at  the  time  of  his  death?"  to  which  she  answered: 
** Thirty  a  month."  Counsel  thereupon  objected,  as  irrele- 
vant and  incompetent.     Waiving  the  rule  of  practice  which 
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would  have  required  a  motion  to  strike  out  the  answer  where 
made  without  objection,  we  think  it  was  competent  to  learn 
from  the  witness  if  she  knew  to  what  extent  plaintifBs  were 
supported  from  their  father's  earnings,  which  was  in  effect 
the  answer.  It  appeared  elsewhere  that  he  earned  about  three 
dollars  per  day,  and  no  other  source  of  income  was  attempted 
to  be  shown. 

2.  At  the  close  of  plaintiffs'  evidence  defendants  moved  to 
strike  out  all  the  testimony  of  City  Engineer  Dockweiler,  on 
the  ground  that  it  had  not  been  shown  that  the  retaining-wall 
was  built  in  accordance  with  the  plans  and  specifications 
prepared  in  his  ofSce.  The  court  denied  the  motion.  It  was 
in  evidence  that  the  plans  and  specifications  for  this  wall  were 
prepared  in  the  city  engineer's  office,  and  that  it  was  erected 
under  the  direct  supervision  of  an  engineer  officer  of  the 
city  in  the  •  performance  of  official  duty.  Nothing  at  this 
point  in  the  case  tended  to  show  that  this  wall  was  not  con- 
structed in  accordance  with  plans  and  specifications,  and 
presumably  it  was  so  constructed.  In  fact  the  wall  stood  the 
pressure,  and  was  not  defective  save  that  it  was  not  built 
against  the  earth.  Whether  built  in  accordance  with  the 
original  plans  seems  not  to  be  material,  as  the  lower  court  held. 
But  the  ruling  was  correct  on  other  grounds.  Witness  Dock- 
weiler had  testified  to  the  condition  and  stratification  of  the 
earth  above  the  tunnel;  to  the  pitch  of  the  shale  toward  the 
wall ;  to  the  loosening  effect  of  water  permeating  this  body  of 
earth  and  shale;  to  the  additional  pressure  and  force  of  a 
moving  body  of  earth,  and  other  facts.  The  motion  was  too 
general,  for  some  of  the  testimony  was  clearly  admissible 
r^ardlesB  of  the  point  made  by  defendants.  The  motion 
should  have  been  directed  with  precision  to  the  objectionable 
testimony  if  there  was  such.  (Hellman  v.  McWilliams,  70 
CaL  449.) 

3.  When  on  the  witness-stand  defendant  Hill  was  asked 
why  he  paid  Powley  three  dollars  per  day  instead  of  $1.50  or 
$1.75,  to  which  question  plaintiffs  objected.  The  court  sus- 
tained the  objection.  The  purpose  of  the  question,  as  claimed 
by  defendants,  was  to  show  that  because  Powley  received  more 
pay  than  other  men  it  tended  to  show  that  he  had  ''extra 
responsibility."  The  witness  had  testified  to  the  fact  that 
Powley  was  paid  three  dollars,  and  other  men  $1.50  and 
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$1.75  per  day.  It  was  competent  for  the  witness  to  testify 
to  Powley's  duties  in  addition  to  showing  this  difference  in 
pay,  and  the  witness  did  testify  as  to  Powley's  duties.  The 
reason  why  he  was  paid  higher  wages  than  other  men  would 
not  necessarily  tend  to  fix  the  extent  of  his  responsibility. 

4.  Towards  the  close  of  the  trial  defendants  asked  leave  to 
amend  their  answer  "to  the  effect  that  Mr.  Powley  had  entire 
charge  of  the  timbering  in  and  about  the  tunnel."  Defend- 
ants in  their  answer  allege  that  Powley  was  employed  as  fore- 
man to  supervise  the  work  of  excavation,  direct  the  laborers 
on  such  work,  and  to  superintend  the  placing  of  timbers  at 
that  part  of  the  tunnel  where  the  accident  occurred.  The 
issues  presented  in  the  pleadings  were  quite  sufficient  to  admit 
of  full  proof  as  to  what  duties  devolved  upon  Powley  and 
what  instructions  were  given  him.  Defendant  Hill  testified 
on  the  subject;  and  although  some  questions  put  to  him  by 
counsel  for  defendants  after  the  refusal  of  the  court  to  allow 
the  amendment  were  objected  to  and  refused,  and  exceptions 
taken,  they  were,  owing  to  their  form,  within  the  discretion  of 
the  court  to  allow  or  refuse.  These  questions  were  in  leading 
form  and  were  intended  to  bring  out  the  scope  of  Powley 's 
duties.  The  witness,  however,  had  full  opportunity  to  state 
the  facts  as  to  Powley 's  employment,  as  did  other  witnesses, 
and,  among  other  answers,  defendant  Hill  stated  that  he  gave 
Powley  no  institictions  about  the  tunnel,  and  that  Powley 
"was  to  take  care  of  the  whole  tunnel."  Defendants  were 
not  prejudiced  by  the  ruling  of  the  court,  if  error  be  conceded. 

5.  A  motion  for  nonsuit  was  made  at  the  close  of  plaintiffs' 
evidence,  and  it  is  urged  should  have  been  granted, — 1.  Be- 
cause there  was  then  no  direct  proof  of  Powley 's  death; 

2.  That  although  there  was  evidence  tending  to  show  that  the 
space  behind  the  retaining-wall  was  an  element  of  danger, 
there  is  no  evidence  going  to  show  that  deceased  was  killed; 

3.  That  the  evidence  showed  that  the  moving  cause  of  the 
accident  was  the  leakage  of  the  sewer  above  the  tunnel,  but 
that  "there  was  no  testimony  tending  to  show  that  defendants 
were  responsible  for  that  condition,  or  that  any  act  of  omis- 
sion of  defendants  was  responsible  for  the  sliding  of  the 
earth  and  its  precipitation  into  the  tunnel."  The  testimony 
later  on  in  the  trial  brought  out  quite  fully  the  facts  on  these 
points.    We  think,  however,  when    the    motion    was    made 
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Jkhere  was  sufficient  shown  by  the  admissions  of  the  pleadings 
and  by  the  testimony  before  the  jury  to  justify  the  court  in 
refusing  a  nonsuit  on  the  grounds  stated. 

6.  Defendants  asked  an  instruction  that  the  verdict  must 
be  for  defendants,  which  the  court  refused  to  give.  To  show 
that  this  was  error,  defendants  now  present  in  their  brief 
a  review  of  the  entire  evidence  in  the  case.  As  we  I:  ive 
already  seen,  the  evidence  given  in  favor  of  the  plaintiffs 
was  sufficient  to  justify  the  denial  of  the  motion  for  a 
nonsuit.  Our  attention  has  not  been  called  to  any  evidence 
on  behalf  of  the  defendants  which  has  the  effect  of  explaining 
or  modifying  the  evidence  of  the  plaintiffs,  so  as  to  destroy 
its  effect.  On  the  contrary,  as  stated,  the  evidence  given  later 
tended  to  supply  the  defects,  such  as  they  were,  in  the  plain- 
dffis'  proof  and  fully  justified  the  refusal  to  direct  a  verdict 
Hot  the  defendants. 

If  it  is  urged  on  the  ground  that  the  verdict  is  against 
law,  the  instruction  cannot  be  upheld,  because  there  was 
conflicting  evidence  as  to  material  facts  which  the  jury  had 
the  right  to  pass  upon.   (O'Connor  v.  Witherby,  111  Cal.  528.) 

7.  Appellants  object  to  instructions  4,  5,  6,  8,  and  12.  It  is 
claimed  that  one  special  defense  was  that  Powley  was  engaged 
by  defendants  as  a  timber  man  to  take  entire  charge  of  the 
timbering,  to  take  such  steps  as  might  be  necessary  to  prop- 
erly protect  the  work  against  just  such  an  accident  as  did 
occur,  and  that  defendants  relied  absolutely  on  his  judgment 
and  ability.  The  objection  is  that  these  instructions  ignored 
this  issue.  Furthermore,  that  they  were  given  on  the  theory 
^iiat  it  was  the  duty  of  defendant  to  furnish  a  safe  place  for 
the  employees  to  work  in.  Instructions  4  and  5  are  par- 
ticularly pointed  out  as  open  to  the  objection  made.  Instruc- 
tion 4  was:  "It  is  the  duty  of  a  master  or  employer  to 
Furnish  his  servant  or  employee  with  a  safe  place  to  work, 
and  to  make  provisions  for  the  safety  of  his  employees  or 
servants  as  will  protect  them  against  the  dangers  incident  to 
their  employment."  Further  along  the  court  instructed  the 
jury:  **Tou  are  instructed  that  Swensen  and  Hill  were  not 
obliged  to  furnish  the  said  Powley  with  an  absolutely  safe 
place  to  work  in,  or  to  make  supports  of  the  tunnel  abso- 
)>utely  safe,  but  they  were  only  required  to  use  ordinary  care 
to  protect  their  employees  against  accident,''  etc.     We  do 
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not  think  the  jury  could  have  been  misled  to  accept  the 
first  instruction  above  given  as  meaning  that  defendants  were 
required  to  furnish  an  absolutely  safe  place  in  which  deceased 
was  to  work.  In  view  of  all  the  instructions  the  jury  eutild 
not,  as  reasonable  men,  have  acted  upon  the  supposition  that 
the  court  had  told  them  the  place  must  have  been  absolutely 
safe. 

Instruction  5  was  as  follows:  **You  are  instructed  that  it 
is  no  part  of  the  duty  of  a  servant  to  inquire  into  the 
sufBciency  of  the  provisions  made  by  the  master  tc  furnish 
the  servant  with  a  safe  place  to  work.  The  servant  has  a  right 
to  rely  on  the  master  in  this  regard  because  it  is  the  master's 
duty  to  provide  a  safe  place  in  which  to  perform  his  work, 
and  the  servant  may  justly  assume  that  the  master  has  per- 
formed this  duty." 

It  is  claimed  that,  under  the  pleadings,  these  were  question? 
for  the  jury  to  determine  which  were  taken  away  from  them 
by  the  instructions.  The  jury  were  fully  instructed  as  to 
defendants'  theory  of  the  case,  and  they  were  told  that  if 
they  should  ''find  from  the  evidence  that  Powley  was  em- 
ployed to  take  charge  of  the  timbering  of  the  tunnel  and  that 
it  was  his  duty  to  timber  the  tunnel  and  the  spaces  behind 
the  retaining-wall  so  that  the  same  should  be  safe,  and 
secure  from  accident,  and  if  you  find  from  the  evidence  that 
there  were  materials  and  means  provided  for  the  proper 
timbering  of  the  tunnel,  and  if  you  find  from  the  evidence 
that  the  death  of  Powley  would  not  have  occurred  but  for 
defects  or  insufficiency  in  the  timbering  put  in  by  him  or 
under  his  direction,  .  .  .  the  plaintiffs  cannot  recover.  ..." 
Other  instructions  pointing  with  equal  directness  to  the  de- 
fenses  set  up  were  given.  We  cannot  see  that  the  court  in- 
vaded the  functions  of  the  jury  or  took  from  them  any 
questions  which  the  law  committed  to  them. 

8.  There  was  an  instruction  to  the  effect  that  where  two 
or  more  persons  jointly  contribute  to  the  injury,  the  injured 
party  may  sue  one  or  all.  It  is  objected  that  no  question  of 
joint  liability  arose  in  the  case.  There  was  a  special  defense 
interposed  by  defendants  tending  to  fix  the  responsibility  for 
the  jury  upon  the  city  of  Los  Angeles.  It  is  not  claimed 
that  the  instruction  stated  an  unsound  rule  of  law.  In  view 
of  the  pleadings  and  the  evidence  given  tending  to  fix  the 
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responsibility  on  the  corporation,  the  instruction   was  not 
harmfoly  even  if  not  strictly  justified. 

9.  The  court  instructed  the  jury  that  they  might  take  with 
them  for  their  ''consideration  the  exhibits  introduced  in 
evidence  and  the  pleadings  in  tiie  case."  Objection  to  this 
instruction  was  made  by  defendants  on  the  ground  that  ''the 
pleadings  were  not  proper  to  be  considered  by  the  jury  in 
arriving  at  their  verdict."  The  record  shows  that  the  jury 
took  with  them  the  complaint  and  answer.  Section  612  of 
the  Code  of  Civil  Procedure  provides:  "Upon  retiring  for 
deliberation,  the  jury  may  take  with  them  all  the  papers 
which  have  been  received  as  evidence  in  the  cause,  except 
depositions  or  copies  of  such  papers  as  ought  not,  in  the 
opinion  of  the  court,  to  be  taken  from  the  person  having 
them  in  possession;  ..."  Section  1137  of  the  Penal  Code 
IS  similar  in  its  provisions  (although  the  phraseology  differs 
ttomewhat),  except  that  the  jury  "may  also  take  with  them 
the  written  instructions  given." 

It  does  not  appear  that  the  pleadings  or  any  part  of  them 
were  read  to  the  jury  as  evidence,  nor  does  it  api>ear  that  the 
jury  read  them  after  retiring.  The  Colorado  code  is  similar 
to  ours  in  its  provision  as  to  what  papers  may  be  given  to  the 
jury.  In  a  civil  action  the  defendant  requested  tiie  court  to 
send  the  pleadings  with  the  jury  on  retiring.  The  claim  was 
that  defendant  was  entitled  to  have  the  admissions  contained 
in  plaintiffs'  complaint  before  the  jury  for  consideration. 
The  court  said:  "This  assignment  is  not  well  taken.  It 
would  be  a  vicious  practice  indeed  to  require  the  pleadings 
to  be  sent  out  in  order  that  the  jury  might  determine  as  to 
what  matters  were  admitted  therein  and  what  were  not.  If 
the  pleadings  in  this  case  contained  any  admission  that  the 
defendant  was  entitled  to  have  considered  by  the  jury,  he 
should  have  requested  the  court  to  have  given  an  instruction 
to  the  jury  setting  forth  the  facts  so  admitted."  (Spa/ulding 
V.  Sdltial,  18  Colo.  86.)  In  Drew  v.  Andrem,  8  Hun,  28, 
the  trial  court,  over  defendants'  objection,  directed  the  jury 
(they  being  unable  to  fix  the  amount  of  damages)  to  take 
the  pleadings  and  return  and  fix  the  amount.  They  re- 
turned with  an  amount  greater  than  claimed,  after  proven 
credits  were  allowed.    The  court   said   the   pleadings   were 

not  evidence,   and   reversed   the   judgment.    In   that 
GXLVI.  csai.-a 


482  POWLEY  V.  SWENSEN.  [146  Cal. 


however,  manifest  injury  appeared  by  the  use  made  of 
the  pleadings.  In  a  Missouri  case  the  practice  of  sending 
the  pleadings  to  the  jury  was  said  to  be  of  doubtful  pro- 
priety, but  the  court  said  that  as  the  trial  courts  throughout 
the  state  had  followed  this  practice  it  would  not  be  held 
prejudicial  unless  some  improper  use  of  the  pleadings  is 
shown.  {Bluedom  v.  Missouri  Pac.  By.  Co.,  121  Mo.  258.) 
We  have  not  the  statute  of  that  state  before  us.  In  an  Iowa 
case  for  personal  injury  the  trial  court  directed  the  jury  to 
take  the  pleadings,  for  which  error  was  claimed.  The  court 
said:  **As  the  jury  was  correctly  instructed  as  to  the  issues 
in  the  case  and  no  ground  for  the  objection  appears,  we  do 
not  think  the  record  shows  the  court's  action  in  this  regard 
to  be  prejudicial."  (McOiniy  v.  Keokuk,  66  Iowa,  725. 
See  Swanson  v.  Allen,  108  Iowa,  419,  holding  apparently 
otherwise.)  The  Iowa  statute  does  not  differ  much  from 
ours.  In  Texas  it  seems  that  the  pleadings  may  go  to  the 
jury,  and  in  International  etc.  By.  Co.  v.  Leak,  64  Tex.  654, 
the  court  directed  the  jury  to  read  the  pleadings  on  retiring, 
for  which  error  was  claimed  because  the  pleadings  were  de- 
clamatory and  strong  statements  of  the  appellees'  case  not 
supported  by  the  evidence,  but  calculated  to  inflame  the  minds 
of  the  jury.  The  court  said:  **The  jury  hear  the  pleadings 
read  in  the  beginning  of  the  case  and  take  them  with  them 
in  their  retirement  and  may  read  them  again.  It  is  not  their 
duty  to  do  so,  and  the  court  below  conmiits  an  error  in  charg- 
ing the  jury  that  it  is  their  duty.  It  is  the  duty  of  the  court 
to  evolve  from  the  pleadings  and  the  evidence  the  issues  to  be 
passed  upon  by  the  jury.  The  verdict  is  the  jurors'  response 
to  the  charge  of  the  court,  not  to  the  pleadings.  In  cases 
where  the  pleadings  are  numerous  and  voluminous  and  parts 
are  exorcised  by  exceptions  and  the  issues  are  complicated, 
such  a  charge  as  that  here  complained  of  might  mislead  the 
jury  and  be  ground  for  reversal.  No  such  result  is  claimed 
in  this  case  and  the  assignment  is,  therefore,  not  sustained." 
In  People  v.  Cochran,  61  Gal.  548,  551,  defendant  requested 
the  court  to  give  the  jury  a  diagram  used  at  the  trial.  It  was 
held  that  section  1137  of  the  Penal  Code  is  not  mandatory, 
but  that  the  discretion  is  with  the  court  to  send  or  not  send 
the  papers  to  the  jury;  that  the  diagram  was  not  ''uped  as 
evidence"  in  the  sense  of  the  statute;  and  as  the  joiy  did  not 
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ask  for  the  diagram,  the  refusal  to  send  it  to  the  jury  did  not 
prejudice  the  defendant  or  influence  the  verdict.  See  En- 
cyclopedia of  Pleading  and  Practice  (vol.  12,  p.  598,  and 
cases  cited),  where  it  is  stated  that  the  practice  of  allowing 
the  jury  to  take  the  pleadings  is  condemned  as  of  doubtful 
propriety,  but  it  is  stated  to  be  the  general  rule  that  whertf 
the  jury  has  been  correctly  instructed  as  to  the  issues  in  the 
case,  there  is  no  error  in  taking  with  it  by  direction  of  the 
court  the  pleadings  in  the  cause.  Oranite  0.  M,  Co.  v.  Magiv- 
ness,  118  Cal.  131,  seems  to  point  to  the  necessity  of  intro- 
ducing the  pleadings  in  evidence  before  they  can  be  read  as 
such.  Our  statute  provides  that  the  jury  may  take  with  them 
the  papers  "received  in  evidence  in  the  cause,''  with  some 
exceptions.  This  would  seem  to  imply  that  papers  not  re- 
ceived in  evidence  should  not  go  to  the  jury  on  their  retire- 
ment ;  and  in  cases  where  papers  have  been  read  in  evidence 
we  think  it  discretionary  with  the  court  whether  to  allow  the 
jury  to  take  them  or  not.  We  do  not  think  the  practice  of 
allowing  pleadings  to  be  taken  to  the  jury-room  a  safe  one, 
however  the  statute  may  be  viewed,  for  it  must  be  apparent 
to  every  practitioner  that  cases  might  arise  where  it  would 
work  prejudice  if  this  were  permitted.  In  the  present-  case 
no  prejudice  or  injury  was  caused  and  none  is  pointed  out. 
The  importance  and  the  novelty  of  the  question  in  our  prac 
tice  must  justify  the  attention  here  given  to  it,  and  it  is 
strongly  urged  upon  trial  courts  to  avoid  possible  prejudicial 
error  by  adhering  closely  to  the  statute  and  not  going  be- 
yond it 
It  is  advised  that  the  judgment  and  order  be  affirmed. 

Gray,  C-,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg* 
ment  and  order  are  affirmed. 

McFarland,  J.,   Van   Dyke,  J.,  Lorigan,  J., 
ShaWy   J.,  Angellottiy   J.,   Henshaw,   J. 
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[8.  F.  No.  3835.    In  Bank.— April  4,  1905.] 

MARY  J.  O'CONNOR,  Respondent,  v.  GRAND  LODQB 
OF  ANCIENT  ORDER  OP  UNITED  WORKMEN  OF 
CALIFORl^A,  AppeUant 

BiNxriT  SoGiETixs — Ckbtikcultb — ^Falsb  Statimskt  Off  Appugatiom— 

OONSTKUOnON  AGAINST  StWCT  WaEEANTY~Bt-LAW8  PaBT  OF  OON- 

TBAOT. — ^Notwithstanding  the  appUeation  for  a  eertifieate  of  life 
insurance  in  a  benefit  soeiety  purports  to  eontain  a  warranty  of 
the  truthfulness  of  the  statements  as  to  health  therein  eontained 
and  to  agree  that  their  falsity  shall  avoid  the  eertifleate^  where  the 
certificate  does  not  expressly  mention  the  application,  but  expressly 
provides  that  it  "is  issued  subject  to,  ami  to  be  construed  and  eoa- 
trolled  by,  the  laws  of  the  order,"  the  Irws  are  part  of  the  eontraet, 
and  where  they  make  the  application  also  part  of  the  oontraet,  but 
expressly  provide  that  any  willftUly  erroneous  statements  or  inten- 
tional concealments  of  material  facts  therein  shall  avoid  the  eertifl- 
eate,  the  contract  is  to  be  construed  against  a  strict  warranty  or 
forfeiture  of  the  insurance  for  mere  untruthfulness  of  the  state- 
ments. 
Id. — Waeranties  and  Forfeitubes  not  Favobkd  in  Law- — ^The  use  of 
the  term  "warranty"  in  the  application,  which  forms  a  part  only 
of  the  contract,  is  not  conclusive,  aiid  where  other  parts  of  the 
contract  show  clearly  that  a  strict  warranty  was  not  Intendei/,  sue^ 
parts  must  govern.  Warranties>  on  account  of  their  stringent  char- 
acter, are  not  favored  in  law,  aod  no  construction  will  be  indulged 
which  has  the  effect  of  a  strict  warranty  of  the  literal  truthfulness 
of  6tatement3,  where  the  terms  of  the  contract  are  confiicting  or 
inconsistent,  or  render  the  intention  to  mako  such  warranty  doubt- 
ful. The  courts  are  strongly  inclined  against  forfeitures,  and  all 
the  prorisions  of  the  contract  will  be  liberally  construed  in  f^vor 
of  the  assured  and  against  the  insurer. 

Id. — SUTPICEKNCY  or  EVIDKNCB — VkRDICT  AGAINST  EviDENOl — VfTUTUhLt 

False  Statement  as  to  Personai*  Health. — While  the  verdict 
may  be  supported  as  tc  an  uninten'^ioTial  misrepresentation  as  to 
the  health  of  a  brother  vfho  was  afflicted  with  consumption,  the 
verdict  for  the  plaintiff  is  itgainst  the  evidence  where  it  clearly 
shows  without  conflict  that  his  representation  that  he  had  not  been 
afflicted  with  rheumatism  must  have  been  knowingly  and  willfully 
false. 
Id. — Burden  op  Proof — Direct  Evidence  not  Required —  Circum- 
stances Showing  Willful  Falsehood  —  Knowledge.  —  Although 
the  burden  of  proof  is  upon  the  benefit  society  to  show  not  only 
that  the  statement  was  erroneously  made,  but  also  that  it  was  will- 
fully so ;  yet,  in  making  snch  proof,  it  is  not  essential  to  offer  direet 
and  positive  evidence  upon  the  subject.     Whether  a 
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18  wiUfnllj  made  ib  to  be  determined  from  the  faets  and  dreum- 
itaneee  snrroimding  or  aeeompanying  the  deelaration, — ^the  direet- 
nees  and  eleamees  of  the  question,  and  the  knowledge  of  the 
deelarant  upon  the  snbjeet  of  the  inquiry. 
Id.— PaoYiNaB  or  Jubt— Matibuutt  ov  WnxruxLT  Fjxsb  Btatbmxht. 
— The  jurj  has  nothing  to  do  with  the  materiality  of  a  willfully 
false  statement  by  the  assured,  where  the  parties  to  the  eontraet 
have  made  it  material. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
D.  S.  Hirshberg,  for  Appellant. 
W.  H.  Bodfish,  for  Bespondent 

LORIQAN,  J. — This  is  an  action  to  recover  the  sum  of  one 
thousand  dollars  claimed  by  plaintiff  as  beneficiary  under  a 
certificate  issued  by  the  defendant  to  her  son,  Richard  J. 
McKeown,  on.  September  3,  1900.  The  assured  died  January 
1,  1902. 

Defendant  contested  the  right  of  plaintiff  to  recover  solely 
upon  the  ground  that  in  his  examination  by  the  medical  ex- 
aminer of  defendant  her  son  gave  false  answers  as  to  his  own 
health  and  that  of  one  of  his  brothers,  and  which  false  state- 
ments it  is  insisted  under  the  terms  of  the  contract  of  insur- 
ance rendered  it  void. 

The  case  was  tried  before  a  jury,  a  verdict  rendered  m 
favor  of  plaintiff,  and  from  a  judgment  entered  thereon  in 
her  favor  defendant  appeals  upon  a  bill  of  exceptions. 

The  answers  relied  upon  as  being  false  are  the  answer 
*'No"  to  the  question  whether  he  had  ever  been  affected  with 
the  disease  or  condition  of  rheumatism,  and  to  the  question 
**Oive  as  accurately  as  possible  the  items  of  family  history/' 
to  whieh  he  responded,  under  the  item  "Brother's  age,"  as 
follows:  "31;  health  good,  living;  33,  health  good,  living." 
At  the  time  these  answers  were  made  the  evidence  conclusively 
■hows  that  one  of  his  brothers  (Thomas)  was  sick  with 
pulmonary  consumption  and  died  a  month  later  of  that  dis- 
ease, but  there  was  evidence  from  which  the  jury  would  be 
warranted  in  finding  that  the  assured  did  not  Imow  at  the 
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time  he  gave  his  answer  relative  to  his  brother's  condition 
of  health  that  he  was  afflicted  with  the  disease.  There  was 
also  evidence  to  the  effect  that  in  January  and  February, 
1900,  and  prior  to  August  27th  of  that  year,  which  was  the 
date  when  the  medical  examination  took  place,  the  assured 
had  been  afflicted  with  rheumatism.  The  evidence  upon  this 
subject  will  be  discussed  later. 

Upon  the  trial  the  contention  of  appellant  was,  that  under 
the  contract  of  insurance  between  the  defendant  corporation 
and  the  assured  the  answers  to  these  questions  contained  in 
the  medical  examination  for  membership,  and  which  were 
also  attached  to  the  application  for  a  beneficiary  certificate 
as  a  part  thereof,  were  warranties,  and  requested  the  court 
to  instruct  the  jury  that,  if  they  found  that  these  answers,  or 
either  of  them,  to  the  questions  asked,  were,  in  fact,  untrue, 
they  should  return  a  verdict  for  the  defendant ;  that  under  the 
terms  of  the  contract,  as  the  assured  warranted  the  truth- 
fulness of  his  answers,  the  jury  were  only  concerned  with  the 
question  whether  such  answers  were  true  or  untrue,  and  that, 
if  they  found  they  were  in  fact  untrue,  it  was  immaterial 
whether  they  were  willfully  or  intentionally  so ;  that  if  untrue 
in  fact  plaintiff  could  not  recover. 

The  court  refused  to  take  this  view  of  the  contract,  or  to 
give  such  instructions,  but,  on  the  contrary,  instructed  them 
as  follows:  **The  view  that  I  take  of  the  law  upon  the  sub- 
ject is  this :  Any  erroneous  statement  made  by  the  applicant, 
or  any  matter  which  he  conceals  or  omits  to  disclose,  does  not, 
if  he  is  otherwise  entitled  to  recover,  operate  to  defeat  re- 
covery of  the  plaintiff,  unless  said  statement  was  willfully 
made,  or  unless  said  concealment  or  omission  to  disclose  the 
facts  suppressed  was  an  intentional  concealment  or  omission." 
Referring  to  the  alleged  facts  as  to  the  applicant  having  had 
rheumatism  and  his  brother  consumption,  the  court  further 
said:  **If  you  are  satisfied  that  such  misrepresentation  was  so 
made,  and  willfully  made,  or  intentionally  made,  then  tlie 
plaintiff,  his  mother,  is  not  entitled  to  recover.  But  if  you 
are  not  satisfied  of  that  fact,  then  your  verdict  should  be  for 
plaintiff  for  the  amount  claimed." 

The  first  question  presented  for  consideration  and  the  main 
point  on  this  appeal  is  to  the  accuracy  of  these  instructions 
BO  given,  and  this  must  be  determined  from  a  consideration  of 
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the  terms  of  the  contract  of  insurance  entered  into  between 
the  assured  and  the  defendant  corporation.  As  bearing  on 
this  question  it  appears  that  the  constitution  of  the  defendant 
grand  lodge  provided  that  no  member  of  the  order  could 
receive  the  benefits  of  the  order — ^a  right  to  participate  in 
the  beneficiary  fund  evidenced  by  the  issuance  of  a  bene- 
ficiary certificate — except  on  taking  the  workman  degree  iii 
a  subordinate  lodge.  In  applying  for  membership  in  such 
subordinate  lodge  it  was  required  that  the  applicant  should 
submit  to  a  medical  examination,  make  answer  to  certain 
questions  concerning  his  health  and  that  of  members  of  hi^ 
family,  and  to  enter  into  certain  written  agreements. 

Pursuant  to  these  requirements,  in  his  application  for  mem- 
bership in  the  local  lodge  (Harmony  Lodge,  No.  9,  of  San 
Francisco)  August  27,  1900,  the  applicant,  McKeown,  de- 
clared in  writing  that  "Having  become  acquainted  with  the 
objects  of  your  order,  I  hereby  make  application  for  member 
ship  in  your  lodge,  and  do  declare  upon  my  honor  as  a  man 
that  the  statements  by  me  subscribed  herein  are  each  and 
every  one  of  them  true.  ...  I  do  hereby  warrant  the  truthful- 
ness of  the  statements  in  this  application,  and  consent  and 
agree  that  any  untrue  or  fraudulent  statement  made  therein, 
or  to  the  medical  examiner,  or  any  concealment  of  facts  b3^ 
me  in  this  application  .  .  .  shall  forfeit  the  right  of  mysell 
and  my  family,  or  dependents,  or  beneficiaries  to  all  benefith^ 
and  privileges  therein." 

Accompanying  this  application  to  the  local  lodge,  and  con- 
stituting part  of  it,  were  the  questions  and  answers  asked  and 
given  upon  the  medical  examination  (including  those  in  dis-^ 
pute)  signed  by  the  applicant  and  certified  to  by  the  medioai 
examiner  of  the  local  lodge,  and  this  application  thus  signed, 
certified,  and  also  approved  by  the  grand  medical  examiner, 
formed  the  basis  for  an  application  to  the  grand  lodge  for  the 
issuance  of  a  beneficiary  certificate  after  the  applicant  had 
received  the  workman  degree  in  the  local  lodge. 

This  application  for  a  beneficiary  certificate  is  made  to, 
and,  if  granted,  is  issued  by,  the  grand  lodge,  and  with  ref- 
erence to  the  application  therefor  it  is  provided  in  the  con- 
stitution of  said  grand  lodge  that  **  Application  for  bene- 
ficiary certificate.  Each  member  receiving  the  Junior  Work- 
man degree,  and  applying  for  the  Workman  degree,  shall 
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make  application  for  the  rights,  privileges  and  benefits  of  the 
order,  and  in  substance  as  follows,  which  shall  be  attested 
by  the  recorder  of  the  subordinate  lodge,  with  the  seal  at- 
tached ;  such  application  shall  constitute  part  of  the  contract 
of  each  member  with  the  order,  and  if  the  applicant  shall  will- 
fully make  any  erroneous  statements  therein,  or  shall  inten- 
tionally conceal,  or  omit  to  disclose,  any  fact  material  thereto, 
his  beneficiary  certificate  shall  be  void."  This  provision  of 
the  constitution  also  sets  forth  the  form  of  application  to  be 
used  in  applying  for  said  beneficiary  certificate,  and  was  the 
one  used  by  McKeown  in  making  his  application  to  the  grand 
lodge.  In  it  the  applicant  agrees  ''that  compliance  on  his 
part  with  all  the  laws,  regulations  and  requirements  which 
are,  or  may  be  enacted  by  said  order  is  the  express  condition 
upon  which"  he  is  ''to  be  entitled  to  participate  in  the  bene- 
ficiary fund."  It  also  contains  the  following:  "I  certify 
that  the  answers  made  by  me  to  the  questions  as  propounded 
by  the  medical  examiner  of  this  lodge,  which  are  attached  to 
this  application  and  form  a  part  thereof,  are  true,  and  if  it 
should  thereafter  appear  that  I  have  made  false  statements 
in  any  particular,  notwithstanding  that  I  may  in  the  mean 
time  pay  all  my  regular  assessments,  it  is  hereby  agreed  on 
my  part  that  said  false  statements  shall  render  null  and  void 
forever  my  beneficiary  certificate,  to  be  hereafter  issued  upon 
the  basis  of  this  agreement  and  the  medical  examiner's  report 
attached  to  this  application."  Under  this  form  of  application 
I  he  only  statements  which  the  applicant  makes  are,  that  he 
has  applied  for  the  workman  degree  in  a  local  lodge,  and 
that  the  answers  to  the  questions  propounded  by  the  medical 
examiner  of  such  lodge,  and  which  are  attached  to  the  appli- 
cation for  the  beneficiary  certificate  and  from  a  part  of  it» 
are  true;  there  are  no  statements  of  any  other  facts  made 
or  provided  for  in  the  application. 

The  beneficiary  certificate  which  is  issued  upon  such  appli- 
cation by  the  grand  lodge  recites  that  "this  certificate  is 
Issued  subject  to  and  is  to  be  construed  and  controlled  by 
the  laws  of  the  order."  In  such  certificate  there  is  no  ref- 
erence made  to  the  application  or  to  any  of  the  matters  con- 
tained in  it,  nor  is  reference  made  to  any  particular  law  of 
the  order  which  is  to  control  it,  or  under  which  it  is  to  be 
construed. 
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These  are  the  only  matters  pertinent  to  a  consideration  of 
what  the  contract  between  the  parties  was,  as  affecting  the 
question  whether  the  instructions  which  the  court  gave  to  the 
jury  were  or  were  not  correct. 

It  is  insisted  by  the  appellant  that  the  contract  of  insurance 
consists  of  the  application  for  membership  in  the  local  lodge, 
which  embraced  tiie  medical  examination  as  a  part  thereof, 
the  application  for  the  beneficiary  certificate  which  is  attached 
to  such  medical  examiner's  report,  and  the  beneficiary  certifi- 
cate. So  contending,  it  is  claimed  that  as  he  '^  warranted  the 
truthfulness  of  his  statements,"  which  included  those  that 
he  had  never  been  affected  with  the  disease  or  condition  of 
rheumatism,  and  that  the  health  of  his  brother  Thomas  was 
good,  he  was  bound  by  the  literal  truth  of  his  answers  in  those 
particulars;  that  his  warranty  as  to  the  truth  of  all  answers 
was  the  essential  and  agreed  basis  of  the  contract  of  insurance, 
and  that  the  only  matter  for  consideration  by  the  jury  was 
whether  or  not  the  answers  to  the  questions  so  warranted  were 
true  in  point  of  fact;  that  under  the  warranty  the  truth  of 
the  facts  warranted  was  a  condition  precedent  to  recovery, 
and  that  it  was  a  false  quantity  and  wholly  unimportant 
whether  such  statements  were  willfully  or  intentionally  untrue 
when  made  by  the  applicant  or  not,  and  that,  under  the 
warranty  in  the  contract,  inquiry  upon  this  latter  point  was 
foreclosed. 

We  make  no  question  but  that  if  the  contract  of  insurance 
is  to  be  discovered  from  an  examination  solely  of  the  matters 
referred  to  by  the  applicant,  its  contention  as  to  the  scope  of 
inquiry  proper  for  the  jury  might  be  correct,  and  that  only 
the  question  of  the  truth  of  the  statements  could  be  inquired 
into.  Parties  to  insurance  contracts,  as  in  other  contracts,  are 
at  liberty  to  agree  to  such  terms  and  conditions  as  they  please, 
and  the  courts  can  only  give  effect  to  the  contracts  as  they 
make  them.  So  that  where,  in  a  contract  of  insurance,  the 
applicant  warrants  the  truthfulness  of  his  statements,  and 
such  warranty  forms  the  sole  basis  for  the  contract,  and  it  is 
stipulated  that  any  untrue  statement  shall  avoid  the  policy^ 
his  right  to  recovery  will  be  defeated  should  it  appear  that 
such  statements  are  in  fact  untrue.  Under  such  circum- 
stances it  is  immaterial  that  the  applicant  believed  his  state- 
ments to  be  true,  or  that  they  were  made  in  good  faith;  and 
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it  is  equally  unimportant  whether  such  misrepresentations 
were  either  intentionally  or  accidentally  made.  He  warranted 
their  truthfulness  and  is  bound  by  the  warranty.  (2  Bacon 
on  Benefit  Societies,  3d  ed.,  sec.  197.) 

But  the  contract  of  insurance  in  the  case  at  bar  is  not  made 
up  solely  of  the  documents  referred  to  by  appellant.  There 
also  enter  into  it,  as  an  important  and  substantial  element, 
the  constitution  and  by-laws  of  the  order.  This  is  apparent 
from  the  language  of  the  beneficiary  certificate  itself,  which 
provides  that  it  **is  issued  subject  to  and  is  to  be  construed 
and  controlled  by  the  laws  of  the  order." 

But  even  if  there  were  no  such  express  provision,  the  gen- 
eral rule  of  law  is  that  in  contracts  between  benefit  societies 
and  their  members,  such  laws  enter  into  and  are  considered 
as  a  part  of  them.  (Niblack  on  Benefit  Societies,  sec.  136; 
Bacon  on  Benefit  Societies,  3d  ed.,  sec.  161;  Haas  v.  Mutual 
Relief  Assn.,  118  Cal.  9 ;  Grand  Lodge  Ancient  Order  United 
Workmen  v.  Oandy,  63  N.  J.  Eq.  692;  Ancient  Order  United 
Workmen  v.  Jesse,  50  111.  App.  105 ;  Robson  v.  United  Order 
of  Foresters,  (Minn.)  100  N.  W.  381;  3  Am.  &  Eng.  Ency.  of 
Law,  1081.) 

So  that  in  construing  the  contract  in  question  there  must 
be  taken  into  consideration  not  only  the  matters  referred  to 
by  counsel  for  appellant  as  constituting  the  contract,  but 
also  the  constitution  of  the  grand  lodge  as  the  law  of  the  order 
and  as  part  of  the  contract.  All  these  papers  are  in  pari 
materia,  and  are  to  be  read  together  as  constituting  the  entire 
contract. 

When  BO  considered,  we  think  it  is  apparent  that  in  de- 
termining the  rights  of  the  assured  under  the  beneficiary' 
certificate,  it  was  not  intended  that  the  statements  made  in 
the  medical  examination,  and  which  accompanied  his  appli- 
cation therefor  to  the  grand  lodge,  were  to  be  considered  as 
warranties,  although  so  denominated.  The  use  of  the  term 
"warranty"  in  the  application  in  the  medical  examination, 
and  which  constitutes  only  part  of  the  contract,  is  not  con- 
clusive, and  even  though  the  declaration  is  made  therein  that 
the  statements  shall  be  deemed  warranties,  yet,  if  it  appears 
from  other  parts  of  the  contract  that  a  strict  warranty  was 
not  intended,  such  parts  must  govern.  Warranties,  on  ae- 
ocmnt  of  their  stringent  character,  are  not  favored  at  law. 
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No  construction  will  be  indulged  in  by  courts  to  support 
them.  On  the  contrary,  where  the  terms  of  the  contract  are 
conflicting  or  inconsistent,  or  are  such  as  to  render  it  doubt- 
ful whether  it  was  intended  by  the  parties  that  the  assured 
should  be  bound  by  the  literal  truth  of  his  statements,  no 
construction  will  be  indulged  in  which  has  that  effect.  The 
clearest  and  most  unequivocal  language  is  necessary  to  create 
a  warranty.  As  the  courts  are  strongly  inclined  against  for- 
feitures, all  the  provisions  of  the  contract  will  be  liberally 
construed  in  favor  of  the  assured  and  against  the  insurer. 
As  is  said  in  National  Bank  v.  Insurance  Co.,  95  U.  S.  673: 
"When  the  policy  of  insurance  contains  contradictory  pro- 
visions, or  has  been  so  framed  as  to  leave  room  for  con- 
struction, rendering  it  doubtful  whether  the  parties  intended 
the  exact  truth  of  the  applicant's  statements  to  be  a  condition 
precedent  to  any  binding  contract,  the  court  should  lean 
against  that  construction  which  imposes  upon  the  assured  the 
obligation  of  a  warranty.  The  company  cannot  justly  com- 
plain of  such  a  rule.  Its  oflBcers  prepared  the  policy  for  the 
purpose,  we  shall  assume,  both  of  protecting  the  company 
against  fraud  and  of  securing  the  just  rights  of  the  assured 
under  a  valid  contract  of  insurance.  It  is  its  language  which 
the  court  is  invited  to  interpret,  and  it  is  both  reasonable  and 
just  that  its  own  words  should  be  construed  most  strongly 
against  itself."  While  this  language  was  used  in  considering 
a  policy  of  fire  insurance,  the  same  rule  of  interpretation 
applies  with  relation  to  life-insurance  contracts.  (Bacon  on 
Benevolent  Societies,  3d  ed.,  sees.  198,  199 ;  Niblack  on  Mutual 
Benevolent  Societies,  sec.  143;  ^tna  Ins.  Co.  v.  Simmons, 
49  Neb.  811,  cases  cited;  Fitch  v.  American  Life  Ins.  Co.,  59 
N.  Y.  566  ,-1  Price  v.  Phoenix  M.  Ins.  Co.,  17  Minn.  497;^ 
MuUer  v.  Mutual  Ben.  L.  Ins.  Co.,  3  Iowa,  228;'  Jennings 
V.  Supreme  Council  L.  0.  B.,  81  App.  Div.  76;  81  N.  T  Supp. 
99;  Robson  v.  United  Order  of  Foresters,  (Minn.)  100  N.  W. 
381;  MouUr  v.  American  Life  Ins.  Co.,  Ill  U.  S.  341.) 

Applying  this  rule  to  the  construction  of  the  contract  here 
involved,  it  must  be  held  that,  taking  into  consideration  all 
its  provisions,  it  was  not  intended  by  the  grand  lodge  that 
the  literal  exact  truthfulness  of  the  answers  of  the  assured 
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to  the  medical  examination  should  be  a  condition  prece- 
dent to  the  validity  of  the  beneficiary  certificate  which  it 
issued. 

Conceding  that  the  warranty  contained  in  the  medical  ex- 
amination which  accompanied  McEeown's  application  for 
membership  to  the  local  lodge  was  carried  into  the  con- 
tract with  tiie  defendant  grand  lodge — ^though  it  way  be 
mentioned  in  passing  as  a  somewhat  significant  fact  that  the 
word  ** warranty"  is  not  foiind  or  carried  forward  in  the 
language  employed  in  the  form  of  application  for  a  bene- 
ficiary certificate  provided  in  the  constitution  of  the  order — 
yet  this  was  only  a  part  of  the  contract  Another  part  of  the 
contract  were  the  laws  of  the  order.  While  the  warranty 
stipulated  for  the  literal  truth  of  the  statements  in  the  medical 
examination  as  part  of  the  application  to  the  grand  lodge  for 
a  beneficiary  certificate,  and  the  applicant  agreed  that  any 
false  statement  therein  should  render  such  benficiary  cer- 
tificate void,  the  constitution  of  the  order  provided  that  such 
certificate  should  only  be  void  for  erroneous  statements  will- 
fully made,  or  for  intentional  concealment  of  or  omission  to 
declare  material  facts,  and  the  certificate  issued  provided  that 
the  rights  of  the  parties  under  it  were  to  be  construed  and 
controlled  by  such  laws.  Thus  we  have  a  contract  containing 
inconsistent  provisions,  one  part  stipulating  that  the  answers 
are  literally  and  absolutely  true,  and  the  contract  void  if 
they  are  found  to  be  false;  while  it  is  elsewhere  stipulated 
that  the  contract  shall  be  void  only  if  they  are  willfully 
erroneous.  The  provisions  of  the  contract  are  therefore  in- 
consistent and  conflicting,  leaving  it  in  doubt  as  to  what  the 
intention  of  the  parties  was;  whether  it  was  intended  that 
the  answers  should  be  literally  and  exactly  true  as  a  con- 
dition precedent  to  recovery  upon  the  certificate,  or  only  that 
they  should  not  be  willfully  erroneous.  This  doubt  as  to  the 
intention  of  the  parties  is  created  by  the  defendant  company 
which  prepared  the  terms  of  the  contract,  and,  under  the 
familiar  rule  of  construction  which  is  supported  by  all  au- 
thorities, this  doubt  must  be  resolved  against  it,  as  the  party 
whose  language  it  becomes  necessary  to  interpret,  and  such 
a  construction  must  prevail  as  relieves  the  assured  from  the 
obligation  arising  from  a  strict  warranty.  We  are  satisfied 
from  these  considerations  that  the  lower  court  properly  con- 
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Btraed  the  contract  between  the  parties  and  that  the  instrao- 
tions  as  given  were  correct. 

It  is  insisted  by  appellant  tiiat  the  constitation  of  the  order 
did  not  prevent  it  from  entering  into  a  contract  reqniring 
and  providing  for  the  enforcement  of  a  warranty.  This  con- 
tention could  only  apply  if  the  constitation  of  the  order  did 
not  enter  into  the  contract  between  the  assured  and  the  grand 
lodge  as  part  of  it.  But,  as  we  have  shown  that  it  does  so 
enter,  and  that  the  constitational  provision  particularly  re- 
ferred to  by  itB  language  qualifies  the  express  warranty, 
which,  but  for  such  provision  would  otherwise  control,  there 
<8  no  force  in  the  point. 

We  have  discussed  the  proper  construction  of  this  contract, 
find  the  correctness  of  the  instructions  given  by  the  lower 
fonri,  in  view  of  a  new  trial,  which  must  be  ordered. 

The  issue  submitted  to  the  jury  was  whether  the  assured 
bad  given  willfully  erroneous  answers  at  the  medical  exam- 
ination concerning  the  condition  of  his  brother's  health,  and 
his  own  previous  condition  as  to  having  been  affected  with 
rheumatism.  The  jury  by  a  verdict  in  favor  of  plaintiflP 
aecessarily  foiind  in  her  favor  that  the  assured  had,  at  least, 
not  willfully  made  erroneous  statements  as  to  either  of  these 
matters.  As  far  as  the  statement  concerning  the  health  of 
his  brother  is  concerned,  as  we  have  heretofore  said,  the  jury 
was  warranted,  under  the  evidence  on  that  point,  in  condud- 
:ng  that  the  assured,  when  he  answered  the  question,  did 
not  know  or  believe  that  his  brother  was  in  ill-health  oi 
afflicted  with  the  disease  of  which  he  died,  and  hence  his  state- 
ment to  the  contrary  was  not  willfully  erroneous.  Upon  the 
other  matter,  as  to  whether  the  assured  had  himself  been 
affected  with  rheumatism  in  January  and  February  prior  to 
the  date  of  the  medical  examination,  the  evidence  presents 
an  entirely  different  situation.  In  that  regard,  it  is  urged  by 
appellant  that  the  verdict  of  the  jury,  in  as  far  as  it  assumed 
to  find  that  the  assured  had  not  been,  in  fact,  affected  with 
rheumatism,  or  tiiat  his  answer  that  he  had  not  been  so 
affected  was  not  willfully  erroneous,  was  contrary  to  the  evi- 
dence. We  think  this  contention  must  be  sustained.  Upon  the 
fact  that  he  had  been  so  affected,  and  knew  it,  the  evidence 
is  all  one  way;  there  is  no  conflict.  The  assured  lived  with 
his  mother,  the  plaintiff  beneficiary,  and  the  evidence  shows 
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both  from  the  admissions  of  the  assured  and  the  statement 
of  his  mother,  that  he  had  been  affected  with  rheumatism 
during  the  period  claimed,  and  that  he  had  gone  to  Byron 
Springs  for  relief.  There  was  also  evidence  that  in  January 
and  February,  1900,  he  received  sick  benefits  for  several 
weeks  from  another  order  to  which  he  belonged,  and  that  he 
informed  visiting  brothers  of  such  order  that  he  was  afflicted 
with  rheumatism.  Under  these  facts,  if  the  verdict  of  the 
jury  is  to  be  considered  as  a  finding  that  the  assured  made 
truthful  answer  when  he  stated  that  he  had  not  been 
afflicted  with  rheumatism,  the  verdict  of  the  jury  is  contrary 
to  the  uncontradicted  evidence  upon  this  point.  Neither 
can  the  verdict  be  sustained  on  the  theory  that  the  jury  found 
that,  notwithstanding  he  did  have  rheumatism,  that  his  state- 
ment to  the  contrary  was  not  willfully  erroneous.  There  was 
no  warrant  in  the  evidence  for  such  a  finding. 

The  burden,  it  is  true,  was  upon  the  defendant  corporation 
to  show,  not  only  that  this  statement  was  erroneously  made, 
but  that  it  was  willfully  so.  (2  Bacon  on  Benefit  Societies, 
3d  ed.,  sec.  469;  Supreme  Lodge  K.  and  L,  of  S.  v.  WoU- 
schlager,  22  Colo.  213;  Grangers  Life  Ins.  Co.  v.  Brown,  57 
Miss.  308  ;i  Piedmont  etc,  Ins.  Co.  v.  Swing,  92  U.  S.  377; 
Clapp  V.  Massachusetts  Ben.  Assn.,  146  Mass.  526.)  In  mak- 
ing such  proof  it  was  not  essential  to  oflfer  positive  and  direct 
evidence  upon  the  subject.  Whether  a  misstatement  is  will- 
fully made  is  to  be  determined  from  the  facts  and  circum- 
stances surrounding  or  accompanying  the  declaration — ^the 
directness  and  clearness  of  the  question  and  the  knowledge 
of  the  declarant  upon  the  subject  of  the  inquiry.  The  evi- 
dence at  bar  shows  that  the  medical  examiner  made  particular 
inquiry  upon  all  of  the  questions  contained  in  the  medical 
examination,  and,  among  others,  as  to  whether  the  assured 
had  been  affected  with  rheumatism,  and  that  he  answered 
"No";  it  shows  that  as  a  fact  he  had  been  affected  with  it 
for  some  weeks,  and  within  the  year  prior  to  the  examination, 
and  that  he  knew  that  he  had  been  so  affected.  It  was  a 
matter  about  which,  from  his  positive  knowledge  upon  the 
subject,  he  could  not  be  mistaken,  and  concerning  which  he 
was  directly  interrogat'ed,  and  to  which  his  attention  was 
particularly  drawn.    There  was  nothing  in  the  evidence  from 
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which  the  jury  could  infer  that  his  statement  relative  to  this 
matter  was  not  willfully  erroneous;  on  the  contrary  the  un- 
contradicted evidence  present'ed  a  situation  where  no  other 
reasonable  or  logical  inference  could  be  deduced  than  that 
the  statement  was  willfully  erroneous;  the  statement  was 
erroneous  in  point  of  fact,  and  erroneous  to  the  knowledge 
of  the  assured,  and  the  evidence  offered  no  warrant  for  the 
conclusion  that,  although  the  assured  knew  the  fact  and  mis- 
stated it  in  the  face  of  such  knowledge,  that  he  merely  un- 
intentionally did  so. 

The  court  will  not  disturb  a  verdict  where  there  is  some 
evidence  to  sastain  it,  but  this  is  not  the  situation  here.  Here 
there  is  not  only  no  evidence  to  sustain  the  verdict,  but  it  is 
against  the  uncontradicted  evidence  on  the  subject.  The 
verdict  was  doubtless  rendered  upon  the  assumption  by  the 
jury  that  the  statement  of  the  assured  relative  ix>  rheumatism 
was  con;!eming  a  matter  not  material  to  the  risk — ^that  it  was 
unimportant.  But  with  this  the  jury  had  nothing  to  do. 
The  parties  to  the  contract  had  made  it  material,  and  the  only 
question  for  the  jury  was,  whether  the  assured  had  been 
in  fact  so  affected,  and  if  he  had  been  was  his  unqualified 
and  square  denial  of  the  fact  a  willfully  erroneous  misstate- 
ment? 

Some  errors  predicated  upon  rulings  of  the  court  as  to 
the  admission  and  rejection  of  testimony  are  also  urged  by 
appellant  as  grounds  for  a  reversal.  The  rulings  were  clearly 
right,  and  no  particular  discussion  concerning  them  is  neces- 
sary. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

Henshaw,  J.,  and  Beatty,  C.  J.,  concurred. 

ANQELLOTTI,  J.,  and  SHAW,  J.,  concurring.— Upon 
further  consideration,  we  have  reached  the  conclusion  that  the 
instructions  of  the  court  below  as  to  the  effect  of  erroneous 
statements  made  by  the  insured  in  his  answers  to  questions  of 
the  medical  examiner,  attached  to  his  application  for  a  bene- 
ficiary certificate,  were  correct.  We  concur  in  the  opinion 
and  in  the  judgment. 

Van  Dyke,  J.,  concurred  in  the  judgment 
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[S.  F.  No.  4105.  In  Bank.— April  4,  1905.] 

B.  DB  LA  BECKWITH,  Admiiiistrator,  etc.,  Petitioner, 
V.  SUPERIOR  COURT  OF  COLUSA  COUNTY  et  al.. 
Respondents. 

AonoN  TO  Dbtericinb  Watxb-Bightb — ^BuuKo  ON  DBiciTBftEB — ^Faxlurb 
TO  Amend — Motion  to  Being  in  Pa&tibs — Jurisdiction — Showing 
NOT  Required. — ^In  an  action  to  determine  water-rights,  where  the 
eonrt  sustained  a  demurrer  to  the  complaint  sa  to  certain  defendants, 
with  leave  to  amend,  whidh  plaintiff  failed  to  do,  and  overrule  i 
demurrer  sa  to  other  defendants,  who  have  answered,  the  court  hat 
jurisdiction  to  hear  and  determine  a  subsequent  motion  of  plaintiff 
to  vacate  the  order  sustaining  the  demurrer,  and  to  bring  in  the 
defendants  thereto  as  necessary  parties  to  a  complete  determinatioD 
of  the  action;  and  no  showing  as  to  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  under  section  473  of  the  Code  of  Civil  Pro- 
cedure, is  required  to  give  such  jurisdiction. 

10. — ^BuuNG  ON  Deicubbeb  NOT  Law  ot  Gasb. — ^The  ruling  sustaining 
the  demurrer  did  not  become  in  anj  sense  the  law  of  the  case  in 
the  superior  court,  or  preclude  the  court  from  afterward  changing 
its  ruling;  and  the  mere  fact  that  plaintiff  had  failed  to  amend 
within  the  time  allowed  did  not  necessitate  a  denial  of  the  applica 
tion  to  bring  in  the  defendants  ss  necessary  parties. 

Id. — EmoT  OT  Order  Sustaining  Demurrer — ^Dismissal — Power  or 
CSouRT. — Though  an  order  sustaining  a  demurrer  where  no  amend 
ment  is  made  has  the  effect  of  relieving  the  demurring  party  from 
further  defending  in  the  absence  of  subsequent  action  by  the  court, 
and,  in  such  absence,  may  torm  the  basis  of  a  judgment  of  dis- 
missal, it  is  not  a  judgment,  and  does  not  have  the  effect  of  finall/ 
and  irrevocably  dismissing  the  demurring  party  from  the  action, 
nor  affect  the  power  of  the  court  to  order  him  brought  before  tb« 
court  as  a  necessary  party  and  to  reconsider  the  order  sustaining  the 
demurrer. 

Id. — ^Mandamus — Compelling  Exjcrcisb  of  Jurisdiction — Question  or 
Beneht. — Though  this  court  will  not  grant  a  writ  of  mandate- 
where  it  clearly  will  result  in  no  substantial  benefit;  yet  when 
the  superior  court  has  denied  a  motion  to  bring  in  parties  for  want 
of  power,  and  it  cannot  be  said  that  the  court  would  not  be  justified 
in  bringing  In  the  parties  named,  nor  that  the  petitioner  is  not 
seeking  a  substantial  benefit,  he  has  ^he  right  to  a  writ  of  mandate 
to  compel  the  trial  court  to  exercise  its  jurisdiction  by  hearing 
and  disposing  of  the  motion. 

APPLICATION  for  Writ  of  Mandate  to  the  Superior 
Court  of  Colusa  County.    H.  M.  Albery,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Shinn,  S.  C.  Denson,  E.  M.  F.  Soto,  J.  W.  Dorsey, 
and  Ernest  Wyand,  for  Petitioner. 

Prank  H.  Gould,  for  Respondents. 

ANGELLOTTI,  J. — This  is  an  application  for  a  peremp- 
tory writ  of  mandate.  There  is  no  controversy  as  to  the 
material  facts,  which  are  as  follows,  viz. : — 

An  action  wherein  this  plaintiff  was  plaintiff,  and  various 
persons  and  corporations  were  defendants,  was  pending  in  the 
superior  court  of  Colusa  County,  the  ohject  thereof  being  to 
have  it  determined  that  the  plaintiff's  intestate  was  the 
owner  of  certain  water  locations  and  water-rights  and  rights 
of  way,  that  whatever  right,  title,  or  interest  was  held  by 
defendants  therein  was  held  by  defendants  in  trust  for  plain- 
tiff,  and  to  require  defendants  to  convey  all  of  the  same  to 
plaintiff. 

Demurrers  to  the  amended  complaint  had  been  interposed 
by  the  defendants,  and  the  demurrers  of  some  defendants  had 
been  overruled,  while  the  demurrers  of  others  had  been,  by 
order  made  and  entered,  sustained,  with  leave  to  plaintiff 
to  amend  his  complaint  within  ten  days. 

Plaintiff  had  failed  to  amend,  but  no  final  judgment  in 
favor  of  the  defendants  whose  demurrers  had  been  sustained 
had  been  ordered  or  entered. 

The  defendants  whose  demurrers  had  been  overruled, 
served  and  filed  their  answer  to  the  amended  complaint. 

Under  these  circumstances,  plaintiff  moved  in  the  court 
below,  upon  notice  to  the  defendants  whose  demurrers  had 
been  sustained,  ''for  an  order  vacating  the  order  of  said  court 
sustaining  the  demurrers  of  said  defendants,  and  bringing 
the  said  defendants  into  court  and  overruling  the  demurrers 
of  said  defendants,"  upon  the  ground, — 1.  That  a  complete 
determination  of  the  controversy  cannot  be  had  wittiout  said 
defendants,  and  their  presence  will  prevent  a  multiplicity  of 
suits ;  and  2.  That  the  orders  sustaining  the  demurrers  were 
inadvertently  made,  for  the  reason  that  they  were  not  well 
taken.  The  said  defendants  objected  to  the  hearing  or  con- 
sideration of  the  motion  upon  various  grounds,  amounting 

substantially,  to  this,  viz.,  that  the  orders  sustaining  the  de- 
CXLVI.  cai.~a 
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murrers  were  in  effect  res  judicata,  and  the  court  had  no 
power  to  set  aside  or  vacate  the  same,  directly  or  indirectly; 
that  by  reason  thereof  said  defendants  had  been  dismissed 
from  the  action,  and  the  conrt  had  lost  jurisdiction  over 
them ;  and  that  so  long  as  such  orders  remained  in  force  the 
court  had  no  power  or  jurisdiction  to  bring  said  defendants 
back  into  the  action.  It  was  further  objected  that  no  showing 
was  made  to  the  effect  that  the  orders  were  made  through 
any  inadvertence,  surprise,  or  excusable  neglect,  as  provided 
in  section  473  of  the  Code  of  Civil  Procedure,  relative  to 
relief  from  orders  and  judgments. 

The  ruling  of  the  court  upon  the  objections  was  as  follows, 
viz:  "The  court  having  duly  considered  the  same,  ruled 
that  the  objection  to  entertain  such  motion  be  sustained  upon 
the  ground  that  the  court  had  no  power  to  hear  the  motion 
without  a  showing/' 

Thereupon  the  plaintiff  applied  to  this  court  for  a  preemp- 
tory  writ  of  mandate,  requiring  said  superior  court  and  the 
judge  thereof  simply  to  take  jurisdiction  of  said  motion  and 
hear  the  same  upon  its  merits. 

We  are  satisfied  that  the  superior  court  had  the  power  to 
entertain  the  motion,  and  that  no  showing  of  "mistake,  in- 
advertence, surprise,  or  excusable  neglect,"  which  was  evi- 
dently the  "showing"  referred  to  by  the  superior  court,  was 
essential  as  a  prerequisite  to  the  exercise  of  such  power. 
The  motion  was  in  part  for  an  order  bringing  said  defendants 
in  as  parties,  upon  the  ground  that  a  complete  determination 
of  the  controversy  could  not  be  had  without  their  presence. 
The  statute  expressly  authorizes  such  an  order,  providing 
that  "when  a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other  parties,  the 
court  must  then  order  them  to  be  brought  in,  and  to  that  end 
may  order  amended  and  supplemental  pleadings,  or  a  cross- 
eomplaint  to  be  filed,  and  summons  thereon  to  be  issued  and 
served."  (Code  Civ.  Pr(>  .,  sec.  389.)  The  court  having 
jurisdiction  of  the  cause  necessarily  has  jurisdiction  to  enter- 
tain an  application  for  an  order  bringing  in  such  parties,  at 
any  time  prior  to  judgment,  and  where  such  an  application 
is  made  the  court  ought  to  hear  the  same  upon  its  merits, 
in  order  that  such  parties  may  be  brought  in,  if  their  presence 
is  essential  to  a  complete  determination  of  the  controversy. 
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So  far  as  the  jurisdiction  of  the  court  to  hear  such  an  appli- 
cation is  concerned,  it  can  make  no  material  difference  whether 
the  parties  sought  to  be  brought  in  were  or  were  not  origi- 
nally named  as  parties  to  the  action.  The  prior  proceedings 
in  the  action  in  relation  to  them,  where  they  were  once  parties, 
may  have  been  such  as  to  finally  dispose  of  the  issues  in  their 
favor,  but  this  is  a  matter  that  goes  to  the  merits,  and  not  to 
the  jurisdiction  of  the  court  to  hear  the  application  upon  the 
merits,  and  rule  upon  the  same. 

As,  however,  a  writ  of  mandate  will  not  be  granted  where  it 
appears  that  the  relator  has  no  right  to  the  relief  which  it 
is  his  ultimate  object  to  attain,  and  that  the  writ  will  serve 
no  purpose  except  that  of  enforcing  a  mere  abstract  right, 
unattended  by  any  substantial  benefit  (see  Oay  v.  Torrance^ 
145  Cal.  144,  and  cases  there  cited:  Kerr  v.  Superior  Court, 
130  Cal.  183),  it  would  appear  to  follow  that  the  writ  should 
not  issue  here,  if  the  facts  shown  are  such  that  the  superior 
court  must  of  necessity  have  denied  the  application.  But 
no  such  facts  appear.  The  mere  fact  that  an  order  had  been 
made  sustaining  the  demurrers  of  these  parties  to  the 
amended  complaint,  with  leave  to  plaintiff  to  amend,  and  that 
plaintiff  had  failed  to  amend  within  the  time  allowed,  did  not 
necessitate  a  denial  of  the  application.  The  ruling  of  the 
court  upon  the  demurrers  had  not  in  any  proper  sense  of  the 
term  become  the  law  of  the  case.  It  is  a  most  common  occur- 
rence for  a  trial  court  to  change  its  rulings  during  the  prog- 
ress of  a  trial,  upon  questions  of  law,  and  no  one  would  con- 
tend that  it  is  not  within  its  power  to  do  so,  or  that  it  should 
not  do  so  when  satisfied  that  the  former  ruling  was  erroneous. 
A  ruling  on  demurrer  occupies  no  better  position  in  this 
regard  than  any  other  ruling  from  which  an  appeal  could  not 
be  taken,  and  has  frequently  been  disregarded  when  the 
same  point  subsequently  arose  in  the  same  case  in  another 
way.  In  Lawrence  v.  Ballou,  37  Cal.  518,  a  demurrer  to  a 
complaint  in  ejectment  was  sustained,  and  the  complaint  hav- 
ing been  amended  and  the  action  having  come  on  for  trial, 
a  motion  for  a  nonsuit  was  made  upon  an  opening  statement 
of  plaintiff's  counsel,  upon  the  ground  that  the  statement 
showed  only  such  title  in  plaintiff  as  had  been  held  insuffi- 
cient by  the  court  in  ruling  on  the  demurrer.  The  motion 
was  granted,  and  in  reversing  the  judgment  this  court  said* 
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"The  doctrine  that  a  previous  ruling  has  become  the  law  of 
the  case  has  no  application  except  as  to  the  decisions  of 
appellate  courts.  ...  If ,  at  the  trial  of  a  cause  at  nisi  prius, 
the  court  makes  a  ruling  upon  a  certain  point,  the  court  is  not 
bound  by  it,  if  the  same  point  arises  again.  On  the  contrary, 
the  court  may,  and  should,  change  its  ruling,  if,  in  the  mean 
time,  it  has  become  satisfied  that  it  was  erroneous." 

In  Sherburne  v.  Straun,  52  Ean.  39,  a  motion  of  defend- 
ant for  judgment  on  the  pleadings  was  granted,  notwithstand- 
ing a  prior  order  overruling  the  demurrer  to  the  complaint, 
the  supreme  court  of  Kansas  saying:  "The  court  retained 
complete  jurisdiction  over  the  case  until  final  judgment  and 
had  ample  power  to  correct  its  former  ruling  on  the  demurrer, 
if  erroneous."  In  Bichman  v.  Board,  77  Iowa,  513,  524,* 
where  the  trial  court  had  practically  reconsidered  its  ruling 
on  demurrer,  the  supreme  court  of  Iowa  said:  "We  are  not 
prepared  to  hold  that  if,  during  the  trial  of  the  issues  of 
an  action  a  court  becomes  convinced  of  error,  he  may  not 
correct  it  It  would  be  a  serious  impediment  to  a  fair  and 
speedy  disposition  of  causes  if  such  a  rule  was  to  obtain." 
(See,  also,  Perry  v.  Baker,  61  Neb.  841,  and  First  National 
Bank  v.  Williams,  126  Ind.  423.) 

An  order  sustaining  a  demurrer  is  not  a  judgment,  and 
does  not  have  the  effect  of  finally  and  irrevocably  dismissing 
the  demurring  party  from  the  action.  "It  may  form  the  basis 
for  rendering  a  judgment,  but  it  is  not  itself  a  judgment" 
{Sivers  v.  Sivers,  97  Cal.  518),  is  not  appealable,  and  can  be 
reviewed  by  an  appellate  court  only  on  appeal  from  a  final 
judgment  subsequently  given.  Upon  such  an  order  being  made 
without  leave  to  amend,  or  where  it  is  made  with  leave  to 
amend  and  no  amendment  is  made,  the  party  whose  demurrer 
has  been  sustained  may  become  entitled  to  a  judgment,  which 
may  effectually  bar  further  proceedings  against  him  in  the 
matter  from  which  he  has  been  dismissed.  In  the  absence  of 
such  a  judgment,  however,  the  mere  order  constitutes  no  bar, 
and  if,  at  any  time  prior  to  judgment,  it  is  made  to  appear  to 
the  court  that  a  complete  determination  of  the  controversy  can- 
not be  had  without  the  presence  of  such  party,  we  can  con- 
ceive of  no  good  reason  why  the  court  may  not  make  such 
nrders  as  will  have  the  effect  of  bringing  such  parly  into  the 
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action  again.  He  has  never  really  been  effectually  dismissed 
from  the  action,  and,  technically  speaking,  is  not  a  new  party 
at  aU,  but  the  order  sustaining  his  demurrer  has  the  effect  of 
relieving  him  from  the  necessity  of  further  defending  in  the 
absence  of  subsequent  action  by  the  court.  Until  final  judg- 
ment in  his  favor,  he  is,  however,  within  the  jurisdiction  of 
the  court  in  that  action,  and  the  statute  which  authorizes  the 
court  to  bring  in  any  parties  whose  presence  is  essential  is 
broad  enough  to  include  all  persons  not  then  actively  before 
the  court  in  the  action.  We  entertain  no  doubt  as  to  the 
power  of  the  court,  at  any  time  prior  to  final  judgment  in 
favor  of  a  party,  to  reconsider  a  ruling  sustaining  his  de- 
murrer to  a  pleading.  Where  it  is  made  to  appear  to  the 
trial  court,  prior  to  final  judgment,  that  the  presence  of  the 
party  whose  demurrer  has  been  sustained  is  essential  to  a 
complete  determination  of  the  controversy,  and  that  its  prior 
ruling  on  demurrer  was  erroneous,  we  have  no  doubt  that  it 
ought  to  reconsider  such  ruling.  Its  jurisdiction,  under  the 
circumstances,  to  make  any  and  all  such  orders  as  may  be 
necessary  to  so  place  such  party  that  the  controversy  may  be 
finally  and  speedily  determined  is  ample. 

The  plaintiff  was  entitled  to  have  the  trial  court  entertain 
and  consider  his  motion  on  its  merits.  It  is  not  intimated 
t.'iat  the  records,  files,  and  papers  in  the  action,  including 
the  answers  of  certain  defendants  filed  subsequent  to  the 
ruling  on  demurrer,  did  not  show  a  case  which  would  justify 
the  court  in  bringing  in  the  parties  named,  and  in  concluding 
that  it  had  erred  in  sustaining  their  demurrers  to  the  amended 
complaint.  We  cannot  say,  therefore,  that  the  petitioner  is 
here  seeking  to  enforce  a  mere  abstract  right,  unattended  by 
any  substantial  benefit 

Under  these  circumstances,  there  can  be  no  serious  doubt 
as  to  the  right  of  plaintiff  to  a  writ  of  mandate,  compelling 
the  trial  court  to  exercise  its  jurisdiction,  by  hearing  and 
disposing  of  the  motion.  This,  clearly,  it  has  not  done.  The 
order  made  by  it  upon  the  disposition  of  the  motion  was  pre- 
cisely the  same  in  effect  as  the  order  considered  by  fliis  court 
in  CahiU  v.  Superior  Court,  145  Cal.  42, — ^viz.,  a  dismissal 
of  the  motion  for  lack  of  jurisdiction.  In  this  case,  as  in 
that,  there  was  no  question  of  fact  to  be  determined  by  the 
trial  court  as  a  prerequisite  to  assuming  jurisdiction  of  the 
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motion,  and  such  court  decided  "as  matter  of  law  purely'' 
diat  it  could  not  in  any  case  entertain  a  motion  of  the  char- 
acter here  made,  in  the  absence  of  a  showing  of  mistake,  in- 
advertence, surprise,  or  excusable  neglect  on  the  part  of  the 
one  making  the  motion.  As  was  said  of  a  similar  case  in 
Cahill  V.  Superior  Court,  "This  was  a  proposition  not  de- 
pendent on  any  facts  whatever,  but  wholly  upon  a  con- 
sideration of  the  powers  of  the  court  as  defined  by  the 
constitution  and  statutes."  That  mandamus  will  lie  to  compel 
a  court  having  jurisdiction  to  act  under  such  circumstances, 
in  the  absence  of  other  plain,  speedy,  and  adequate  remedy, 
is  fully  established  by  the  opinion  in  Cahill  v.  Superior  Court, 
145  Cal.  42,  and  the  cases  therein  cited.  In  this  case  thei« 
is  no  other  plain,  speedy,  and  adequate  remedy. 
Let  a  peremptory  writ  of  mandate  issue  as  prayed  for. 

Shaw,  J.,  Van  Dyke,  J.,  Lorigan,  J.,  Henshaw,  J.,  and 
Beatty,  C.  J.,  concurred. 


[Crim.    No.  1192.    In  Bank.— AprU  5,  1905.] 

THE  PEOPLE,  Respondent,  v.  JOSEPH  MUBPHT,  Ap- 
pellant. 

GBnoNAL  Law — ^Murdto — OoNSPnuicT  of  Escaped  Oonviots — ^Bias  Of 
JusoBS — Opinion  Based  on  Pubuo  Buvob. — Upon  the  trial  of  a 
eharge  of  murder  against  one  of  several  convicts  who  escaped  from 
the  state  prison,  where  the  homiciae  was  committed  by  another 
convict  in  taking  the  life  of  one  of  the  guards,  and  the  conviction 
of  the  defendant  must  rest  upon  an  unlawful  conspiracy  of  the 
convicts,  in  which  the  defendant  was  engaged,  to  escape  from  the 
state  prison,  in  the  attempt  to  carry  out  which  the  murder  was  com- 
mitted, jurors  who  testified  that  they  had  an  opinion  that  there 
must  have  been  a  conspiracy  to  escape,  and  that  the  killing  was 
done  in  pursuance  of  it,  which  opinion  was  based  on  common  rumor 
and  published  statements,  but  did  not  include  an  opinion  as  to 
defendant's  guilt  or  participation  in  the  conspiracy,  and  that  they 
could  act  fairly  and  impartially  in  the  case,  are  not  disqualifie^l 
by  reason  of  such  opinion. 

Id. — ^DiSTBUST  op  Testimony  of  Convict — Jukob  not  Disquaufixd.— 
Th«  statement  of  a  juror  that  he  would  take  the  testimoay  of  • 
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eonyict  with  dietrust;  that  he  did  not  believe  that  convicts  are  as 
apt  to  tell  the  truth  as  free  men,  but  that  he  had  no  prejudice  toward 
a  convict,  and  would  believe  some  of  them  under  oath,  and  would 
judge  of  the  value  of  a  convict's  testimonj  by  his  manner  of 
gi\'ing  his  evidence  and  the  surrounding  circumstances,  and  would 
weigh  it  as  he  would  that  of  a  free  man,  would  not  disqualify  the 
juror, 
lo. — EvmBNCB — Bes  Gbstai — Possession  of  Dynamite  by  Conspiba- 
TOBs — Question  fob  Jury. — Evidence  was  admissible  to  prove  as 
part  of  the  res  gestae  that  while  the  conspiracy  of  the  escaping  con- 
victs was  in  progress  one  of  them  had  dynamite  in  his  possession. 
The  question  whether  there  was  a  conspiracy,  and  whether  the  person 
having  the  dynamite  was  one  of  the  conspirators  was  for  the  jnry, 
under  the  evidence  and  instructions  of  the  court. 

I0. — INADMISSIBLK     EVIDENCE — CONDUCT    OF    DEFENDANT    IN     PRISON.— 

Evidence  was  properly  excluded  to  show  what  the  conduct  of  the 
defendant  was  while  he  was  in  prison,  prior  to  the  attempted  escape. 

Ij>. — IMPBOPEB  Cboss-Ezamtnation. — ^A  question  asked  by  defendant's 
counsel  on  cross-examination  of  a  witness,  whether,  if  he  was  a 
"stool-pigeon,"  he  would  be  in  the  good  graces  of  the  officers,  was 
properly  rejected  as  irrelevant  and  calling  for  the  conclusion  or 
opinion  of  the  witness. 

Id. — Impeachment  of  Yebdiot — ^Affidavits  as  to  Declarations  of 
Jurors. — The  court  did  not  err  in  refusing  to  consider  affidavits  as 
to  the  declarations  of  jurors  to  defeat  the  verdict  in  a  case  where 
their  own  affidavits  are  not  permissible  by  statute  for  that  purpose. 

Id. — ^Instructions — Reasonable  Doubt. — ^Where  the  court  has  else- 
where clearly  and  fully  instructed  the  jury  upon  the  question  of 
reasonable  doubt,  and  the  degree  of  evidence  necessary  to  a  convic- 
tion, they  could  not  be  misled  by  an  instruction  that  it  was  their 
duty  to  convict,  if  the  testimony  is  sufficient  to  convince  them  "as 
reasonable  men  beyond  a  reasonable  doubt,  that  the  defendant  did 
commit  the  act  charged,  although  the  fact  may  be  surrounded  in  a 
degree  by  a  doubt."  The  doubt  last  referred  to  is  not  a  reasonable 
doubt. 

APPEAL  from  a  judgment  of  the  Superior  Conrt  of  Sac- 
ramento County  and  from  an  order  denying  a  new  trial.  E. 
C.  Hart,  Judge. 

The  facts  are  stated  in  the  opinion. 

Charles  B.  Harris,  and  John  D.  Moynahan,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy 
Attorney-General,  for  Respondent. 
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COOPER,  C. — Defendant  was  convicted  of  murder,  and 
prosecutes  this  appeal  from  the  judgment  and  order  denying 
his  motion  for  a  new  trial. 

He  was  one  of  several  convicts  who  escaped  from  the  state 
prison  at  Polsom  on  the  morning  of  July  27,  1903.  Most  of 
the  convicts  engaged  in  the  escape  were  armed,  either  with 
knives,  razors,  or  dynamite.  In  the  very  beginning  of  the 
outbreak,  and  during  the  first  attack  or  rush  into  the  captain's 
office,  Cotter,  one  of  the  guards,  was  stabbed  by  one  Andy 
Myers,  a  fellow-convict,  and  died  from  the  wounds  so  re- 
ceived. 

Defendant  was  convicted  upon  the  theory  that  he  was  en- 
gaged in  a  conspiracy  to  unlawfully  escape  from  the  prison, 
and  liiat  the  life  of  Cotter  was  taken  by  a  fellow-conspirator 
while  all  were  engaged  in  the  unlawful  attempt  to  consum- 
mate and  carry  out  such  conspiracy.  It  is  not  claimed  that 
the  evidence  was  insufficient  to  justify  the  verdict,  but  certain 
errors  are  claimed  in  denying  challenges  to  jurors,  in  sus- 
taining or  overruling  objections  to  evidence,  and  in  giving 
or  refusing  instmctionB.  We  will  discuss  those  deemed  most 
plausible. 

1.  The  daim  is  made  that  the  court  erred  in  denying  de- 
fendants challenges  to  the  jurors  Herzog  and  Eomball,  made 
upon  the  ground  of  the  existence  of  a  state  of  mind  on  the 
part  of  the  said  jurors  in  reference  to  the  case  which  would 
prevent  them  from  acting  with  entire  impartiality  and  with- 
out prejudice  to  the  substantial  rights  of  the  defendant.  The 
jurors  each  testified  in  his  examination  to  the  effect  that  he 
had  an  opinion  that  there  must  have  been  an  agreement  or 
conspiracy  in  regard  to  the  escape ;  that  the  killing  was  done 
while  carrying  out  such  conspiracy,  and  that  it  would  take 
evidence  to  remove  such  opinion.  It  appeared  from  their 
examinations  that  the  opinions  of  the  jurors  were  founded  upon 
common  rumor  and  statements  in  the  public  journals.  Thej 
had  no  opinion  as  to  the  guilt  or  innocence  of  the  defendant, 
nor  as  to  whether  or  not  he  was  engaged  in  the  conspiracy. 
Each  testified  that  he  could  and  would,  notwithstanding  such 
opinion,  act  impartially  and  fairly  in  the  case.  Such  opin- 
ions did  not  disqualify  the  jurors.  Any  man  of  sufficient 
intelligence  to  be  a  juror  would,  after  reading  in  the  news- 
papers of  the  break  and  escape,  be  of  the  opinion  that  tiiere 
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was  some  agreement  or  concert  of  action  among  the  convicts 
engaged  in  the  escape.  This  wonld  no  more  disqualify  a  juror 
than  the  belief  or  opinion  that  Cotter  had  been  killed  b^' 
some  one,  or  that  there  was  such  a  state  prison  as  Folsom 
The  juror  Kimball  testified  that  he  would  take  the  testimony 
of  a  convict  with  distrust;  that  he  did  not  believe  that  con 
viets  are  as  apt  to  tell  the  truth  as  free  men.  He  said  that  h^ 
had  no  feeling  of  prejudice  toward  a  convict,  that  he  would 
believe  some  of  them  under  oath,  that  he  would  judge  of  th«^ 
value  of  the  testimony  of  such  convict  by  his  manner  o.^ 
giving  his  evidence  and  the  surrounding  circumstances,  ancf 
would  weigh  it  as  he  would  that  of  a  free  man.  This  would 
not  disquiJify  the  juror.  The  fact  that  the  drcumstancea 
and  surroundings  of  a  witness  would  to  a  greater  or  less 
degree  affect  his  credibility  is  well  known  to  every  man  of 
sufficient  intelligence  to  act  as  a  juror.  The  code  provides 
that  a  witness  may  be  impeached  by  showing  that  he  has  been 
convicted  of  a  fdony.  If  the  fact  that  a  witness  has  been 
convicted  of  a  felony  would  not  tend  to  cause  his  testimony 
to  be  distrusted,  then  the  provision  of  the  code  as  to  im- 
peaching a  witness  by  the  record  of  such  conviction  would 
be  to  no  purx>ose.  The  court  should  be  careful  tx>  see  thai 
all  of  a  defendant's  rights  are  protected,  and  that  he  should 
not  be  tried  by  a  juror  who  is  biased  or  prejudiced  against 
him,  or  who  has  a  positive  opinion  as  to  his  guilt  based 
upon  the  statement  of  eye-witnesses  or  facts  witiiin  the  knowl- 
edge of  the  juror;  but  a  general  opinion  upon  some  ab- 
stract proposition,  in  accordance  with  reason  and  experience, 
18  not  sufficient  ground  to  justify  the  court  in  excusing  a 
juror. 

2«  The  next  daim  is  tiiat  it  was  error  for  the  court  to  allow 
the  witness  Elenzendorf  to  testify  that  after  ttie  convicts 
came  out  of  the  captain's  office,  and  after  Cotter  had  re- 
ceived the  wound,  that  one  Roberts  joined  the  procession  ol 
convicts,  and  that  Roberts  had  dynamite  in  his  possession. 

We  think  the  evidence  was  properly  admitted  as  a  part  of 
the  res  gestae.  The  break  at  the  captain's  office,  the  stabbing 
of  Cotter,  the  movement  through  the  back  gate  and  on  to  the; 
armory  occupied  only  a  few  seconds.  It  was  a  desperate  and 
daring  attempt,  and  all  the  acts  done  on  the  prison  grounds 
were  done  very  quickly.    The  conspiracy  had  not  been  ended 
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and  completed.  It  was  then  and  there  being  actively  ex- 
ecuted by  defendant  and  his  fellow-convicts.  During  the 
existence  of  the  conspiracy,  and  while  it  was  being  executed, 
the  acts  and  declarations  of  each  conspirator  were  admissible 
as  evidence  against  his  co-conspirator.  Of  course,  the  ques- 
tions as  to  whether  or  not  there  was  a  conspiracy,  and  whether 
or  not  Roberts  was  one  of  the  conspirators,  was  for  the  jury, 
under  the  evidence  and  instructions  of  the  court. 

3.  It  was  not  error  for  the  court  to  sustain  the  objection 
of  the  district  attorney  to  the  question  asked  of  the  witness 
Klenzendorf  as  to  whether  defendant  was  a  good  prisoner 
and  what  his  conduct  had  been  in  the  prison.  Defendant 
could  not,  as  a  matter  of  defense,  call  to  his  assistance  the 
fact  that  he  had  been  good  at  certain  times  or  while  in 
prison.  Many  convicts  have  been  good  while  in  prison  who 
were  very  bad  out  of  prison.  In  all  cases  where  a  defendant 
is  allowed  to  prove  his  character  for  peace  and  quiet,  it  must 
be  done  by  proving  general  reputation  in  the  community  or 
communities  where  he  has  lived. 

4.  It  was  not  error  to  sustain  the  objections  to  the  ques- 
tion asked  by  defendant's  attorney  of  the  witness  Harris  in 
cross-examination,  "Well,  if  you  were  a  *  stool-pigeon,'  you 
would  be  in  the  very  good  graces  of  the  oflScers,  would  you 
notT" 

It  asked  for  the  conclusion  of  the  witness  predicated  upon 
the  fact  that  he  was  a  ** stool-pigeon."  It  had  not  been  proven 
that  the  witness  was  a  "stool-pigeon,"  and  if  it  had  been, 
the  question  was  wholly  irrelevant,  and  called  for  the  opinion 
of  the  witness  as  to  the  effect  of  being  a  "stool-pigeon."  It 
would  serve  no  useful  purpose  to  discuss  the  various  other 
rulings  as  to  questions  and  answers  of  witnesses.  They 
nearly  all  relate  to  conversations,  acts,  and  declarations  made 
by  the  convicts  engaged  in  the  escape,  and  the  court  con- 
fined the  testimony  to  what  was  said  and  done  on  the  prison 
grounds  and  while  the  escape  was  being  carried  out. 

5.  The  court  did  not  err  in  refusing  to  consider  the  affi- 
davits offered  as  to  declarations  made  after  the  verdict  by 
certain  jurors.  It  has  long  been  the  rule  in  this  state  that 
a  juror  cannot  be  allowed  by  his  own  testimony  or  declara- 
tions to  impeach  and  defeat  his  verdict,  except  in  a  case 
authorized  by  statute.     {People  v.  Baker,  1  Cal.  404 ;  People 
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V.  Oray,  61  Cal.  183;^  People  v.  Holmes,  118  Cal.  448.) 
If  he  cannot  do  so  directly,  he  cannot  do  so  indirectly  by 
declarations  to  others,  who  in  turn  make  affidavit  as  to  such 
declarations.  (Siemsen  v.  Oakland  etc.  Elec,  Ry.,  134  Cal. 
494;  People  v.  Dobbins,  138  Cal.  698.) 

6.  It  is  earnestly  urged  that  the  court  erred  in  giving  the 
following  portion  of  instruction  sixteen  offered  by  the  prose- 
cution: "If,  under  the  foregoing  rules,  the  testimony  in  this 
case  is  suflScient  to  convince  you,  as  reasonable  men,  beyond 
a  reasonable  doubt,  that  the  defendant  did  commit  the  act 
charged,  although  the  fact  may  be  surrounded,  in  a  degree, 
by  a  doubt,  then  I  charge  you  that  it  is  your  duty  to 
convict." 

The  instruction  is  not  very  clear,  but  we  do  not  think  it 
could  have  misled  the  jury.  The  doubt  referred  to  in  the 
latter  part  of  the  instruction  was  not  a  reasonable  doubt. 
The  court  in  other  parts  of  its  charge  fully  instructed  the 
jury  as  to  the  doctrine  of  reasonable  doubt  in  the  language 
of  Chief  Justice  Shaw  in  the  Webster  case. 

The  court  elsewhere  instructed  the  jury:  '*If,  therefore, 
any  one  or  any  number  of  you,  after  deliberating  upon  all 
the  evidence  in  this  case,  shall  be  of  the  opinion  that  the  de- 
fendant has  not  been  proven  to  be  guilty  by  the  evidence  in 
this  case  ix>  a  moral  certainty  and  beyond  every  reasonable 
doubt,  those  entertaining  that  opinion  should  vote  in  favoi 
of  a  verdict  of  not  guilty,  and  should  so  adhere  to  their 
opinion  until  convinced  beyond  all  reasonable  doubt  that 
they  are  wrong."  And  again:  **Tou  are  instructed  that 
mere  probabilities  are  not  sufficient  to  warrant  a  conviction, 
nor  is  it  sufficient  that  the  greater  weight  or  preponderance  of 
the  evidence  supports  the  allegations  of  the  information,  nor 
is  it  sufficient  that  upon  the  doctrine  of  chances  it  is  more 
probable  that  the  defendant  is  guilty  than  that  he  is  innocent 
to  warrant  a  conviction.  The  defendant  must  be  proven  to 
be  guilty  so  clearly  and  conclusively  that  there  is  no  reason- 
able theory  upon  which  he  is  innocent  when  all  the  evidence 
is  considered  together." 

The  instruction,  in  the  identical  language  here,  was  given 
in  People  v.  Anthony  and  approved  by  this  court.  {People 
V.  Anthony,  56  Cal.  400.)     We  find  no  error  as  to  other  in- 
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stnictions  complained  of.     The  court  appears  to  have  fully 

and  fairly  instruct'ed  the  jury  upon  every  phase  of  the  case. 

It  follows  that  the  judgment  and  order  must  be  affirmed. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  Shaw,  J.,        Angellotti,  J^ 
Van  Dyke,  J.,  Lorigan,  J^  Beatty,  C.  J. 


[L.  A.  No.  16S6.    In  Bank.— Apzil  5,  1909.] 

J.  P.   DAVENPORT,  Petitioner,  v.  CITY  OP  LOS  AN- 
OELES  et  aL,  Bespondents. 

CzTT  Charter  or  Los  Angeles — Petition  fob  Recall  or  Offigea — 
Insufficient  Certificate — ^Admissions  in  Mandamus — ^Void  Peg- 
CEEDiNGs. — Under  the  charter  of  Los  Angeles,  providing  for  the  re- 
call of  an  officer  and  for  a  special  election  for  a  successor  upon 
petition  of  twenty-five  per  cent  of  the  total  vote  cast  for  the  office  at 
the  last  election,  and  requiring  as  a  condition  that  the  city  clerk  ahaU 
ascertain  from  the  "great  register"  whether  the  petition  is  suf- 
ficiently signed,  a  certificate  stating  that  2,864  votes  were  last 
cast  for  the  office,  and  the  ascertainment  from  the  great  register 
that  784  names  of  qualified  electors  were  signed  to  the  petition^  and 
that  it  was  sufficient,  is  overcome  by  the  specification  that  ''514 
names  were  compared  with  the  duplicate  affldavits  of  registration, 
and  the  balance  with  the  originals,"  and  by  the  pleadings  and  stipu- 
lation and  briefs  in  mandamus  showing  that  only  339  of  the  names 
signed  were  in  fact  upon  the  great  register.  The  proceedings  for 
recall  by  special  election  under  such  certificate  were  void,  and  Uie 
officer  is  entitled  to  the  residue  of  his  term  and  lalaxy.  [Baattj, 
C.  J.,  dissenting.] 

PETITION  for  Writ  of  Mandate  to  the  City  of  Los  An- 
geles, and  to  the  City  Council,  City  Anditor,  and  City  Treas- 
urer. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  B.  McCutchen,  and  J.  S.  Chapman,  for  Petitioner. 

W.  B.  Mathews,  and  Herbert  J.  Goudge.  for  Respondents. 
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McFARLAND,  J. — This  is  an  original  petition  here  by  the 
above-named  J.  P.  Davenport  for  a  writ  of  mandate  requiring 
eertain  named  respondents  who  are  members  of  the  city 
eouncil  of  the  city  of  Los  Angeles  to  allow  petitioner  to  take 
his  seat  in  that  body  and  perform  the  duties  of  the  office  of 
councilman  from  the  sixth  ward  of  said  city,  and  requiring 
other  named  respondents,  who  are  auditor  and  treasurer 
of  said  city,  to  issue  and  pay  a  warrant  for  petitioner's 
salary  as  such  councilman  for  the  month  of  September. 
1904. 

The  material  facts  in  the  case  are  these :  In  the  year  1902, 
and  prior  thereto,  and  continuously  to  the  present  time,  the 
city  of  Los  Angeles  was  and  is  a  municipality  existing  under 
what  is  generally  known  as  a  '^freeholders'  charter."  Its 
charter— down  to  the  time  of  a  certain  election  which  took 
place  on  December  1,  1902,  hereinafter  mentioned — ^provided 
that  the  legislative  power  of  the  city  should  be  vested  in  a 
eouncil  consisting  of  one  councilman  to  be  elected  in  and  by 
electors  of  each  ward  of  the  city,  who  should  hold  his  office 
for  the  term  of  two  years  from  the  first  Monday  of  January 
next  succeeding  his  election.  An  election  for  city  officers  was 
regularly  held  on  December  1,  1902,  at  which  election  the 
petitioner,  Davenport,  was  duly  elected  a  member  of  the  city 
council  from  liie  sixth  ward,  and  on  the  first  Monday  of  Jan- 
uary, 1903,  having  duly  qualified,  he  took  his  seat  as  such 
member  of  the  council,  and  continued  to  hold  said  office  and 
perform  its  duties  until  the  month  of  September,  1904,  at 
which  latter  time  the  respondents,  who  are  members  of  the 
eouncil,  refused  to  further  recognize  him  as  a  councilman  and 
installed  in  his  place  and  stead  one  Arthur  D.  Houghton,  and 
from  that  time  the  other  respondents  refused  to  draw  or  pay 
any  warrant  for  petitioner's  salary.  This,  of  course,  was 
before  the  expiration  of  the  two-year  term  for  which  peti- 
tioner had  been  elected. 

The  reasons  for  the  above  acts  of  respondents  are  based  on 
these  facts :  At  the  said  election  of  December  1,  1902,  at  which 
petitioner  was  elected,  the  electors  of  the  city  of  Los  Angeles 
voted  upon  and  adopted  three  certain  amendments  to  the 
city  charter— called  respectively  the  ** initiative,"  the  "ref- 
erendum," and  the  "recall,"  which  amendments  were  rati- 
fied by  the  legislature  of  the  state  on  the  twenty-third  day  of 
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January,  1903.  We  are  concerned  here  only  with  the  amend- 
ment designated  as  the  *^ recall";  neither  the  "initiative" 
nor  "referendum"  is  here  involved.  The  "recall"  amend- 
ment, 80  far  as  material  here,  is  as  follows:  "Section  198e. 
The  Recall.  The  holder  of  any  elective  office  may  be  removed 
at  any  time  by  the  electors  qualified  to  vote  for  a  successor  of 
such  imcumbent.  The  procedure  to  effect  the  removal  of  an 
incumbent  of  an  elective  office  shall  be  as  follows:  A  peti- 
tion signed  by  electors,  entitled  to  vote  for  a  successor  to  the 
incumbent  sought  to  be  removed,  equal  in  number  to  at  least 
twenty-five  per  centum  of  the  entire  vote  for  all  candidates 
for  the  office,  the  incumbent  of  which  is  sought  to  be  removed, 
cast  at  the  last  preceding  general  municipal  election,  demand- 
ing an  election  of  a  successor  of  the  person  sought  to  be  re- 
moved, shall  be  filed  with  the  city  clerk;  provided,  that  the 
petition  sent  to  the  council  shall  contain  a  general  statement 
of  the  grounds  for  which  the  removal  is  sought  .  .  .  Within 
ten  days  from  the  date  of  filing  such  petition  the  city  clerk 
shall  examine  and  from  the  great  register  ascertain  whether  or 
not  said  petition  is  signed  by  the  requisite  number  of  qualified 
electors,  and  if  necessary  the  council  shall  allow  him  extra 
help  for  that  purpose,  and  he  shall  attach  to  the  said  petition 
his  certificate  showing  the  resvlt  of  said  examination.  .  .  . 
If  the  petition  shall  be  found  to  be  sufficient  the  clerk  shall 
submit  the  same  to  the  council  without  delay.  If  the  petition 
shall  be  found  to  be  sufficient  the  city  council  shall  order,  and 
fix  a  date  for  holding  the  said  election,  not  less  than  thirty 
days  nor  more  than  forty  days  from  the  date  of  the  clerk's 
certificate  to  the  council  that  a  sufficient  petition  is  filed." 
(The  italics  are  ours.)  It  is  further  provided  in  this  section 
that  an  election  shall  be  called,  and  if  any  person  other  than 
the  incumbent  shall  have  received  the  highest  number  of  votes 
for  the  office,  "the  incumbent  shall  tLereupon  be  deemed 
removed  from  the  office  upon  qualification  of  his  successor." 
It  is  further  provided  that  if  the  incumbent  receive  the  high- 
est number  of  votes  he  shall  continue  in  office. 

Pursuant  to  the  amendment  above  mentioned  there  was  filed 
with  the  city  clerk  on  August  1,  1904,  a  petition,  purporting 
to  be  signed  by  more  than  twenty-five  per  cent  of  the  electors 
of  the  sixth  ward  entitled  to  vote  for  a  successor  to  petitioner, 
praying  for    his    removal.    No    cause  was    assigned    in    the 
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petition  for  his  removal,  except  that  he  had  voted  for  two 
certain  ordinances.  It  contained  no  charge  of  corruption  or 
misdemeanor  in  ofSce,  or  any  official  misconduct.  On  August 
8,  1904,  the  city  clerk  delivered  the  petition  to  the  city  council 
with  the  following  certificate: — 

'•August  8,  1904. 

"To  the  Honorable  Council  of  the  City  of  Los  Angeles — 
Gentlemen:  I  beg  to  report  that  on  the  1st  day  of  August, 
1904,  a  petition  was  filed  with  me  demanding  the  recall  of  J.  P. 
Davenport,  a  member  of  the  city  council  for  the  sixth  ward. 
The  entire  vote  cast  for  all  candidates  for  office  of  councilman 
in  the  sixth  ward  at  the  last  general  municipal  election  was 
2,864.  That  I  have  examined  and  from  the  great  register 
ascertained  whether  or  not  said  petition  was  signed  by  tho 
requisite  number  of  qualified  electors,  and  as  a  result  of  said 
examination  I  find  that  said  petition  is  signed  by  784  electors 
entitled  to  vote  for  a  successor  to  said  councilman  in  the  sixth 
ward,  and  I  hereby  certify  that  said  amended  petition  is  suffi- 
cient. The  514  names  were  compared  with  the  duplicate 
affidavits  of  registration  and  the  balance  with  the  originals. 

"BespectfuUy, 
'*H.  J.  Lelandb,  City  Clerf 

Thereafter  the  said  council  ordered  an  election  to  be  heM 
on  September  16,  1904,  in  the  said  sixth  ward,  for  the  purpose 
of  removing  the  petitioner  and  electing  his  successor;  and 
such  election  was  held  on  said  date,  and  at  said  election  said 
Arthur  D.  HoughtX)n  received  the  largest  number  of  votes 
as  councilman  from  said  sixth  ward.  On  September  20,  1904, 
the  council  canvassed  the  votes  cast  at  such  election  and  de- 
clared said  Houghton  elected,  and  since  then  the  council  have 
recognized  Houghton  as  councilman  for  the  sixth  ward  in 
place  of  petitioner,  and  have  refused  the  latter  a  seat  as  a 
members  of  their  body ;  and  defendants  the  auditor  and 
treasurer  have  refused  to  draw  a  warrant  or  to  pay  the 
same  for  petitioner's  salary  for  said  September.  Under  tho 
charter  the  salary  of  a  councilman  is  twelve  hundred  dollars 
per  annum,  payable  in  monthly  installments  of  one  hundred 
dollars.  The  charter  provides  that  the  qualifications  of  an 
elector  for  a  city  office  shall  be  the  same  as  those  prescribed 
by  the  state  laws  for  electors  at  a  general  election,  and  that 
the  city  elections  shall  be  held  and  conducted  in  accordance 
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with  the  provisions  of  the  laws  of  the  state  for  holding  general 
elections. 

Up>on  the  facts  and  conditions  above  stated  petitioner,  by  his 
counsel,  contends,  on  many  gronnds,  that  his  attempted  re- 
moval from  his  said  office  was  unauthorized,  illegal,  and 
abortive.  He  attacks  the  constitutionality  of  the  "recall" 
amendment,  and  contends  not  only  that  it  has  no  plaoe  in  the 
general  system  of  the  American  republican  form  of  repre- 
sentative government,  and  undertakes  to  give  to  a  part  of  the 
people  in  their  primitive  capacity  the  power  to  make  laws 
which  resides  only  in  the  legislature,  but  also  that  it  expressly 
violates  certain  specific  provisions  of  the  state  eonstitation 
which  he  "lays  his  finger  upon.''  He  also  contends  tiiat  the 
:*ecall,  even  if  valid,  is  not  retroactive  and  does  not  apply  to 
vhe  petitioner,  who  was  elected  and  installed  in  office  before 
*:he  amendment  went  into  effect  at  the  date  of  its  ratification 
by  the  state  legislature;  and  that,  for  the  reasons  stated,  it 
cannot  in  the  nature  of  things  apply  to  members  of  the  dty 
council.  Other  contentions  are  also  made  which  need  not  be 
here  enumerated.  But  in  our  view  of  the  case  it  is  not  neces- 
sary to  examine  the  positions  taken  by  petitioner  above 
stated,  because,  in  our  opinion,  we  must  sustain  his  further 
contention  that  the  proceedings  by  which  he  was  removed 
were  void— even  assuming  the  recall  amendment  to  be  valid 
— for  the  reason  that  the  city  clerk  did  not  examine  the  great 
register  and  therefrom  ascertain  that  the  petition  for  re- 
moval contained  the  requisite  number  of  persons  authorized 
to  sign  such  petition,  and  because  it  appears  tiiat  it  was  not 
so  signed.  It  appears  from  the  pleadings,  and  a  stipulation 
\n  the  case,  as  well  as  from  the  briefs,  that  the  petition  was 
not  signed  by  the  requisite  number  of  persons  whose  names 
were  on  the  great  register;  although  it  appears  that  in  addi« 
tion  to  339  of  such  persons  who  were  on  the  great  register, 
there  were  enough  of  other  persons  who  had  made  affidaviti 
of  registration  during  the  year  1904,  which  affidavits  had 
been  bound  together  and  indexed  by  the  county  derk,  to 
constitute  the  twenty-five  per  cent  of  voters.  It  is  contended 
by  respondents  that  notwithstanding  these  facts  the  oertificate 
of  the  city  clerk  must  be  taken  as  conclusive  that  he  did 
examine  the  great  register  and  ascertain  therefrom,  ete.; 
but  it  is  not  necessary  to  discuss  the  question  whether  a  deric^ 
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certificate  that  he  did  ascertain  the  necessary  facts  from  the 
great  register  should' be  considered  as  conclusive,  because 
the  clerk's  certificate  in  the  case  at  bar  is  on  its  face  sub- 
stantially the  same  as  the  stipulation.  The  first  part  of  the 
certificate  is  ambiguous,  but  the  subsequent  clause, — to  wit« 
''The  514  names  were  compared  with  the  duplicate  afiidavits 
of  registration  and  the  balance  with  the  originals," — shows 
what  he  did,  and  that  he  did  not  ascertain  the  requisite  facts 
from  the  great  register. 

The  question  involved  here  is  not  whether  persons  had 
properly  voted  at  a  certain  election  without  being  on  the 
great  register  if  they  had  made  their  afiSdavits  of  registration. 
There  is  no  question  here  as  to  the  right  to  vote  at  an  election 
under  section  1  of  article  II  of  the  state  constitution,  or  as  to 
how  far  the  constitutional  right  might  be  controlled  by  a 
registry  law.  This  is  not  an  election  contest  involving  the 
qualification  of  certain  persons  who  had  voted  at  such  election. 
The  question  here  is  the  sufficiency  of  a  certain  procedure 
leading  up  to  the  proceedings  for  the  removal  of  an  officer  al- 
ready duly  elected  and  installed  in  office.  In  order  to  in- 
augurate that  proceJ.u«*>e  so  as  to  give  jurisdictional  character 
to  the  proceedings  which  are  to  follow,  there  must  be  a  com- 
pliance with  the  provision  of  the  law  which  authorizes  Iho 
procedure.  The  provision  in  the  recall  amendment,  which  is 
the  provision  of  law  that  governs  in  the  case  at  bar,  is,  that 
the  petition  for  removal  must  be  signed  by  a  certain  number 
of  electors  whose  names  are  ascertained  by  thfl  city  clerk  to  be 
on  the  great  register ;  and  the  constitution  does  not  vest  in  any 
person  the  right  to  sign  such  petition.  There  is  no  room  left 
for  ascertaining  in  any  way  other  than  by  an  inspection  of  the 
great  register  who  the  petitioners  must  be.  Their  names  must 
be  on  the  great  register  and  ascertained  by  the  clerk  to  be 
there,  otherwise  they  are  not  qualified  signers  of  the  petition, 
no  matter  what  other  qualifications  they  may  have.  In  HtLS- 
Ion  V.  Anderson,  145  Cal.  320,  and  People  v.  Worswick,  142 
Cal.  71,  as  well  as  in  other  cases,  it  is  definitely  settled  that 
the  ''Great  Register"  is  the  same  now  as  it  was  before 
certain  amendments  of  the  Political  Code  made  in  1899,  and 
that  affidavits  of  registration  are  not  a  part  of  said  great 
register.  We  need  not  inquire  into  the  purpose  of  the  pro- 
vision that  the  signers  of  the  petition  must  be  persons  who  are 

CXLVI.    C»l.— 38 


514         Davenport  v.  Gitt  of  Los  Angeles.  [146  CaL 

OD  the  great  register;  it  may  have  been  intended  that  new- 
comers into  a  district  should  not  be  encouraged  to  try  to  upset 
a  former  election;  but  whatever  the  reason  may  have  been, 
we  must  take  the  provision  as  it  stands,  and  it  clearly  provides 
that  the  petitioners  must  be  persons  whose  names  are  on  the 
great  register. 

Under  the  foregoing  facts  we  are  of  opinion  that  the  said 
petitioner  was  not  legally  removed  from  his  said  office;  that 
he  should  have  been  recognized  by  the  respondents  as  a  mem- 
ber of  the  city  council  until  the  expiration  of  the  term  of 
office  for  which  he  had  been  elected ;  and  that  the  respondent 
the  city  auditor  should  have  drawn  his  warrant  for  peti- 
tioner's salary  for  said  month  of  September,  1904,  and  re- 
spondent the  said  treasurer  should  have  paid  the  same. 
Flowever,  as  petitioner's  term  of  office  has  expired,  a  writ 
of  mandate  as  prayed  for  to  the  respondents  who  are  mem- 
bers of  the  city  council  could  now  have  no  effect,  and  will  not 
be  now  ordered.  But  petitioner  is  entitled  to  his  salary  for 
the  month  of  September,  1904,  and  also,  of  course,  for  sub- 
sequent months  until  the  end  of  his  term;  and  it  is  ordered 
that  a  writ  of  mandate  issue  from  this  court  in  this  proceed- 
ing, requiring  and  commanding  the  auditor  of  said  city  of 
Los  Angeles  to  draw  his  warrant  in  due  form  of  law  in  favor 
of  petitioner  herein,  for  one  hundred  dollars  for  his  salary 
as  said  councilman  for  the  said  sixth  ward  in  said  city  for 
the  mouth  of  September,  1904,  and  commanding  the  treasurer 
of  said  city  to  pay  said  warrant. 

Shaw,  J.,  Van  Dyke,  J.,  Lorigan,  J.,  Henshaw,  J.,  and 
Angellotti,  J.,  concurred. 

BEATTY,  C.  J.,  dissenting. — I  dissent.  None  of  the  con- 
stitutional questions  affecting  the  validity  of  the  recall  amend- 
ment to  the  Los  Angeles  charter  are  decided  by  the  court,  and 
I  shall  not  discuss  them.  But  assuming,  as  the  court  does 
for  the  purposes  of  the  decision,  that  the  amendment  is  valid, 
I  wish  merely  to  point  out  what  I  deem  to  be  the  error  in  the 
conclusion  of  the  court  from  its  own  premises.  It  is  held 
to  be  essential  to  the  jurisdiction  of  the  council  to  order  an 
election  that  the  petition  of  the  electors  shall  be  accompanied 
by  a  certificate  of  the  clerk  that  the  petition  is  sufficient,  Bod 


April,  1905.]        Davenport  v.  City  op  Los  AKOxun.       515 

that  this  certificate  must  show  that  it  is  based  upon  a  com- 
parison of  the  signatures  with  the  entries  in  the  great  register 
(meaning  thereby,  in  this  instance,  the  completed  great  regis- 
ter of  1902,  and  ignoring  the  nearly  completed  great  register 
of  1904).  I  do  not  concur  in  this  view ;  but  conceding  for  the 
present  that  it  is  correct,  it  is  plain  to  my  mind  that  the  clerk's 
certificate,  even  on  the  view  of  the  court  is  in  full  compliance 
with  the  charter.  It  is  quoted  in  the  opinion  of  the  court,  and 
the  criticism  upon  it  is  that  the  first  part  of  it  is  ambiguous, 
but  that  the  subsequent  clause  shows  what  the  clerk  did.  I 
think,  on  the  contrary,  that  nothing  could  be  dearer,  more 
direct,  or  unequivocal  than  the  first  part  of  the  certificate 
down  to  and  including  the  words  ''and  I  hereby  certify  that 
the  amended  petition  is  sufficient."  So  far  it  is  in  exact  and 
literal  compliance  with  the  charter,  and  contains  everything 
that  the  charter  requires.  There  is  no  ambiguity  and  no 
deficiency.  It  shows,  that  is  to  say,  that  he  has  examined  the 
great  register  and  from  that  ascertained  that  the  petition  is 
signed  by  the  requisite  number  of  electors  entitled  to  vote 
for  the  successor,  etc.  Where  is  the  ambiguity  to  which  the 
court  refers?  I  certainly  can  discover  none,  and,  unless  the 
following  clause  contains  something  inconsistent  or  contra- 
dictory, it  may*  and  must  be  treated  as  mere  surplusage.  I 
am  equally  unable  to  discover  the  assumed  inconsistency  or 
contradiction.  All  that  appears  from  the  last  clause  is,  that 
the  names  were  compared  with  the  original  and  duplicate 
affidavits  of  registration — ^a  statement  not  in  the  slightest 
degree  inconsistent  with  the  first  part  of  the  certificate.  For 
every  name  on  the  great  register  there  is  a  corresponding 
affidavit  on  file,  and  a  statement  that  such  affidavits  have  been 
compared  does  not  on  any  known  principle  of  construction 
invalidate  a  certificate  that  the  register  has  been  examined. 
Both  statements  may  be  entirely  and  literally  true,  and  if 
the  first  satisfies  the  law  the  latter  is  merely  superfluous  and 
harmless.  If  this  view  is  correct,  the  certificate  was  sufficient 
on  its  face,  and  as  against  this  collateral  attack  upon  the 
order  of  the  council  that  is  conclusive  in  favor  of  the  juris 
diction.  It  is  of  no  consequence  what  may  be  alleged  to  the 
contrary  in  the  pleadings,  or  stipulated  by  the  parties,  or 
stated  in  the  briefs.  If  the  certificate  was  sufficient  on  its 
face,  the  jurisdiction  of  the  board  cannot  be  assailed.    If  the 
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record  shows  jurisdiction,  it  cannot  be  impeached  by  allegar 
tion  or  proof  aliunde.  For  these  reasons  it  seems  clear  to  me 
tiiat  the  opinion  of  the  court  fails  to  sustain  itself  on  the 
purely  technical  gprounds  upon  which  it  is  rested. 

I  am  also  of  the  opinion  that  if  the  clerk's  certificate  could 
be  construed  to  mean  what  it  is  held  to  mean,  and  what  ib 
said  to  be  the  fact, — ^viz.,  that  he  did  not  find  the  requisite 
number  of  names  of  petitioners  on  the  completed  great 
register,  and  could  only  find  them  by  resorting  to  the  affidavits 
of  registration  from  which  the  register  of  1904  was  tx>  be  made 
up, — the  council  still  had  jurisdiction  to  order  the  election. 
The  sole  qualification  of  a  petitioner  is  the  right  to  vote 
for  a  successor  to  the  incumbent  whose  removal  is  demanded, 
and  the  council  derives  its  jurisdiction  to  order  the  election 
from  the  filing  of  a  petition  by  the  requisite  number  of  electors 
so  qualified.  This  petition  must,  it  is  true,  go  first  to  the 
clerk,  who  before  he  submits  it  to  the  council  must  satisfy 
himself  that  it  is  sufficient.  But  his  decision  upon  its  suffi- 
ciency is  not  final  or  binding  upon  the  council,  and  only 
determines  whether  it  shall  be  submitted  for  their  considera- 
tion, for  when  so  submitted  they  are  empowered,  and  it  is 
therefore  their  duty,  to  determine  for  themselves  whether  it 
is  sufficient.  (Stats.  1903,  p.  575.)  If  this  is  .what  the  statute 
means  (and  it  is  the  construction  for  which  petitioner  con- 
tends), the  clerk's  certificate  would  seem  to  be  of  very  little 
practical  consequence  as  affecting  the  jurisdiction. 

But  conceding  that  the  clerk's  certificate  is  essential,  and 
that  it  must  show  that  he  has  found  the  requisite  number  of 
names  on  ^^the  great  register/'  the  important  question  re- 
mains :  What  is  the  great  register  to  which  this  charter  pro- 
vision refers?  On  the  first  day  of  January  of  every  even- 
numbered  year  the  clerk  or  registrar  commences  the  registra- 
tion of  voters  for  the  ensuing  general  election,  and  the  work 
of  registration  goes  on  continuously  until  forty  days  previous 
to  such  election.  The  great  register  for  that  year  is  then 
completed,  and  after  the  general  election  in  November  becomes 
functtis  officio  except  for  the  purpose  of  determining  the  right 
to  vote  at  ensuing  local  or  special  elections  occurring  prior  to 
the  close  of  registration  in  the  next  even-numbered  year.  In 
case  of  any  such  election  inscription  in  this  old  register  secures 
to  the  elector  the  right  to  vote  although  a  new  registration 
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may  be  in  progress  and  he  may  not  have  registered  again. 
(People  V.  Worswick,  142  Cal.  71.)  But  an  elector  whose 
name  is  not  on  the  old  register  is  also  entilied  to  vote  if  he 
has  complied  with  the  Registration  Law  by  filing  the  proper 
affidavit,  and  this  right  to  vote  is  unaffected  by  the  failure  of 
Ae  clerk — ^if  he  has  failed — ^to  x>erf orm  the  simple  and  im- 
perative clerical  duty  of  entering  his  name  in  a  book  of  regis- 
tration. In  legal  contemplation  his  name  is  on  the  great 
register  when  he  has  complied  with  the  law  by  doing  every- 
thing he  could  do,  and  when  in  due  performance  of  official 
duty  it  ought  to  be  there.  Especially  is  this  so  in  view  of  the 
fact  that  no  delay  in  inscribing  his  name  in  the  register 
affects  or  impairs  his  right  to  vote,  or  the  legality  of  his  vote 
when  cast.  His  ballot  must  be  received  by  the  election  officers 
if  his  name  is  on  the  precinct  register,  and  the  file  of  affidavits 
constitutes  the  precinct  register,  which  is  all  sufficient  for  the 
purposes  of  the  election  whether  the  substance  of  the  affida- 
vits has  been  transcribed  in  the  great  register  or  not. 

In  view  of  these  conditions  it  must  be  assumed  that  the 
freeholders  of  Los  Angeles  and  the  members  of  liie  legislature 
in  adopting  and  ratifying  this  recall  amendment  to  the  charter 
foresaw,  and  intended  to  provide  for,  the  contingency  out 
of  which  this  controversy  has  arisen ;  the  contingency,  that  is 
to  say,  of  a  recall  petition  being  filed  at  a  time  when  the 
right  of  some  electors  to  vote  for  a  successor  to  the  incumbent 
would  be  shown  by  the  old  great  register  completed  in  a 
former  year,  and  the  right  of  others  to  vote  could  only  be 
shown  by  reference  to  the  incomplete  great  register  of  the 
current  year.  What,  then,  did  they  mean  by  directing  the 
clerk  to  examine  the  great  register  for  the  purpose  of  deter- 
mining the  sufficiency  of  the  petition  T  Did  they  mean  that  he 
was  to  confine  his  examination  to  a  book  which  would  afford 
only  partial  information,  and  would  not  disclose  the  names 
of  all  electors  entitled  to  vote,  or  that  he  was  to  examine  every- 
thing answering  to  the  description  of  great  register  from  which 
the  requisite  information  could  be  obtained  t  The  sole  object 
of  the  examination  being  the  ascertainment  of  the  number 
of  qualified  electors  signing  the  petition,  it  is  my  opinion  that 
not  only  the  old  register  but  the  new  register  was  intended 
and  that  it  was  the  right  and  duty  of  the  clerk  to  take  account 
not  only  of  the  names  actually  inscribed  in  the  new  register, 
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but  of  every  name  which  legally  and  of  right  should  be  there. 
This  is  the  liberal  and  beneficial  construction  which  is  justly 
applied  to  all  laws  affecting  the  elective  franchise.  I  do  not 
think  we  are  called  upon  or  justified  in  construing  the  law  In 
any  otiier  spirit.  The  people  of  Los  Angeles  have  chosen  to 
make  an  experiment  in  municipal  government  by  applying 
to  municipal  business  a  principle  and  a  practice  which  ob- 
tains universally  in  the  conduct  of  private  business.  They 
propose  to  appoint  their  agents  not  absolutely  for  a  fixed 
term,  but  for  a  term  of  two  years  subject  to  the  condition 
that  their  authority  may  be  revoked  whenever  they  have  for- 
feited public  confidence  by  any  failure  of  diligence  or  lack 
of  capacity  in  dealing  with  the  matters  confided  to  their 
discretion. 

The  success  ot  failure  of  this  experiment  is  exclusively  the 
affair  of  the  people  who  have  chosen  to  make  it,  and  if  it  is  not 
an  infringement  of  the  constitution  it  is  the  business  of  the 
courts  to  let  it  have  a  fair  trial.  It  may  prove  a  wise  depar- 
ture, or  the  reverse.  If  found  to  involve  evil  consequenoes, 
no  doubt  it  will  be  repealed ;  but  in  the  mean  time  its  policy 
or  impolicy  is  a  question  with  which  the  courts  are  not  oon- 
cemed. 


[8ae.  No.  1S22.     Depf>itir.eiit  Two. — ^Aprfl  6,  1905.] 

COUNTY  OF  GLENN,  Plaintiff,  Respondent,  v.  I.  A.  JONES 
et  aL,  Defendants;  MILTON  FRENCH,  and  H.  J.  SUM- 
MERS, Appellants. 

[tUIU>mG    CONTBACT — ^BOND     07    OONTBACTOB — BeLB^SS    OF    SUUETIES— 
PBEMATUBS    PaTMKNT  —  EXGBSS      07    PB07ITS  —  ABANDONMENT   01 

CoNTBAGT.  — The  Buretiee  on  the  bond  of  a  eontraetor  to  8eeur« 
the  performance  of  a  building  contract  are  entirely  released  by  the 
premature  payment,  without  their  consent,  of  the  first  instaUment 
before  aU  materials  were  furnished,  as  required  by  the  contract, 
where  the  contractor,  upon  receiving  such  payment,  abandoned  the 
contract,  leaving  materials  unpaid  for,  which  were  lost  in  attach 
ment  suits,  and  where  the  payment  exceeded  the  profits  be  would 
make  by  performance  of  the  contract. 
Id. — Bights  of  SimxTnES — Exxcution — Changb  of  Obugation  or  Pbik 
dPAi*. — The  s-oiefc^  had  the  rght  to  stand  upon  .the  tarms  of  *X^ 
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eontracty  and  were  ezooerated  by  a  ehange  in  the  obligation  of 
the  principal  without  their  consent.  Bj  such  premature  payment 
the  sureties  were  deprlyed  of  the  inducement  which  the  principal 
would  haye  to  perform  the  contract  in  due  time;  and  the  obliga- 
tion of  the  principal  was  changed  -n  a  material  respect  without 
their  consent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Glenn 
County.    Oval  Pirkey,  Judge. 

The  facts  are  stated  in  the  opinion. 

Frank  Moody,  and  William  M.  Finch,  for  Appellants. 

R.  L.  Clifton,  and  Thomas  Butledge,  for  Respondent 

COOPER,  C. — ^Action  to  recover  damages  against  a  con- 
tractor and  his  sureties  for  failure  to  build  a  schoolhouse 
according  to  contract. 

Findings  were  filed,  upon  which  judgment  was  entered 
against  the  sureties  for  the  penal  sum  of  the  bond.  From 
the  judgment  they  have  appealed  on  the  judgment-roll  ac- 
companied by  a  bill  of  exceptions. 

The  facts  are  in  substance  as  follows:  In  October,  1902, 
defendant  Jones  entered  into  a  written  contract  with  plain- 
tiff, by  the  terms  of  which  Jones  was  to  furnish  all  material 
and  construct  for  plaintiff  a  high-school  building  in  the  town 
of  Willows,  in  the  said  county,  for  the  sum  of  $5,580,  to  be 
paid  as  follows:  $1,860  when  Jones  shall  have  delivered  all 
material  for  said  building  on  the  building-site;  $1,860  when 
the  roof  is  on;  and  the  balance  $1,860,  on  full  completion 
and  acceptance  of  the  building. 

Plaintiff  required  and  Jones  gave  a  bond  in  the  sum  of 
$2,500,  with  appellants  as  sureties.  This  bond  referred  to 
the  contract,  plans,  and  specifications,  and  was  conditioned 
that  Jones  should  ''do  and  perform  all  things  necessary  to 
the  erection  of  said  high-school  building  according  to  the  said 
plans  and  specifications  above  referred  to,  and  according  to 
the  contract  of  even  date  herewith."  In  November,  1902, 
Jones  had  delivered  the  rough  lumber  and  a  portion  of  the 
materials  on  the  building-site,  and  he  then  applied  to  plaintiff 
trough  its  board  of  supervisors  and  was  paid  the  first  pay- 
ment, $1,860.    This  payment  was  prematurely  made  without 
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the  consent  of  appellants,  and,  at  the  time  it  was  made,  the 
materials  that  had  been  delivered  on  the  site  did  not  exceed  in 
value  $1,900,  and  the  total  value  of  the  materials  necessary  for 
the  construction  of  the  building  was  about  $5,000.  The  chair- 
man of  plaintiff's  board  of  supervisors  testified  that  Jones 
came  before  the  board  and  wanted  the  contract  changed.  ''He 
asked  the  board  if  there  could  not  be  some  change  madt' 
wherein  he  would  not  have  to  place  it  [the  material]  there. 
My  recollection  is  that  the  board  agreed  with  him  and  wanted 
to  assist  him  along  with  the  work,  and  agreed  with  him  that 
they  would  make  a  payment  when  the  rough  material  was 
aU  on  the  ground."  After  the  payment  Jones  pocketed  the 
money,  abandoned  the  contract,  and  left  the  materials  upon 
the  site  unpaid  for,  most  of  which  were  afterwards  taken  and 
sold  under  attachment  suits  by  the  materialmen.  PlaintifT 
lost  the  amount  paid,  and  had  to  again  advertise  and  let  thv 
contract  at  an  increased  cost  of  $1,070  over  the  original  con 
tract. 

The  only  question  that  need  be  discussed  is:  Did  the  pre- 
mature payment  made  by  plaintiff  release  the  sureties? 

The  contract  of  suretyship  imports  entire  good  faith  and 
confidence  between  the  parties  as  to  the  whole  transaction. 
The  creditor  is  bound  to  observe  good  faith  with  the  surety. 
He  must  withhold  nothing,  conceal  nothing,  release  nothing 
which  will  possibly  benefit  the  surety.  He  must  not  do  any 
act  injurious  to  the  surety  or  inconsistent  with  his  rights. 
He  must  not  omit  to  do  any  act  required  by  the  surety 
which  duty  enjoins  him  to  do,  if  such  omission  injures 
the  surety.  The  liability  of  a  surety  is  not  to  be  ex- 
tended by  implication  beyond  the  terms  of  his  contract. 
To  the  extent,  and  in  the  manner,  and  under  the  cir- 
cumstances pointed  out  in  his  obligation,  he  is  bound, 
and  no  father.  He  has  a  right  to  stand  on  its  very 
terms.  (1  Story's  Equity  Jurisprudence,  sees.  324-325;  Tally 
V.  Parsons,  131  Cal.  518;  Carter  v.  Mulrein,  82  Cal.  169.^) 
A  surety  is  exonerated  in  like  manner  with  a  guarantor. 
(Civ.  Code,  sec.  2840.)  *' A  guarantor  is  exonerated,  except  so 
far  as  he  may  be  indemnified  by  the  principal,  if  by  any  act  of 
the  creditor,  without  the  consent  of  the  guarantor,  the  origi- 
nal obligation  of  the  principal  is  altered  in  any  respect,  or  thfi 
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remedies  or  rights  of  the  creditor  against  the  principal,  in 
respect  thereto,  in  any  way  impaired  or  suspended."  (Civ. 
Code,  see.  2819.) 

In  our  opinion  the  obligation  of  the  principal  was  altered 
in  a  material  respect  without  the  consent  of  the  sureties. 
The  contractor  was  under  the  obligation  of  placing  all  the 
materials  on  the  building-site  before  he  was  entitled  to  any 
money  under  the  terms  of  his  contract.  By  the  payment  to 
him  before  he  had  done  so,  he  secured  the  money  before 
performing  his  obligation.  The  pressure  which  would  have 
been  exerted  upon  him  to  continue  in  the  performance  of  his 
contract  and  place  all  the  materials  on  the  site,  was  removed 
when  he  received  the  money.  He  received  it  before  he  was 
entitled  to  it^  without  the  consent  of  the  sureties.  The  sure- 
ties had  bound  themselves  upon  the  assumption  that  the  plain- 
tiff would  keep  its  contract  in  good  faith.  We  can  see  no 
difference  in  principle  if  the  whole  of  the  contract  price  had 
been  paid  before  any  of  the  materials  were  placed  on  the 
ground.  In  such  case  could  any  one  doubt  that  the  sureties 
would  have  been  exonerated  T  The  risk  of  guarantying  the 
construction  of  a  building  to  be  paid  for  when  completed  and 
accepted,  is  quite  different  from  the  risk  of  guarantying  its 
construction,  if  the  whole  contract  price  should  be  paid  in 
advance.  In  the  one  case  the  contractor  can  only  get  the 
money  by  performing  his  contract,  while  in  the  other  he  would 
only  pay  out  the  money  already  received,  in  performing  it. 
In  this  case  the  sureties  agreed  and  guaranteed  that  Jones 
would  place  all  the  materials  on  the  building-site,  on  con- 
dition that  he  was  to  receive  no  money  until  he  had  done 
80 ;  they  did  not  agree  that  if  paid  in  advance  he  would  place 
such  materials  on  the  site.  By  the  payment,  the  hope  of 
reward  for  further  performance  was  lost,  the  temptation  to 
act  dishonestly  was  increased. 

It  is  said  in  Brandt  on  Suretyship  and  Gtiaranty  (2d  ed., 
vol.  2,  sec.  397) :  "A  surety  for  the  completion  of  work  to 
be  performed  by  the  principal,  when,  by  the  terms  of  the 
eontract  the  principal  is  to  be  paid  by  installments,  is  dis- 
eharged  if  the  principal  is  paid  faster  than  the  contract  pro- 
vides. The  surety  is  thereby  deprived  of  the  inducement 
which  liie  principal  would  have  to  perform  the  contract  in 
due  time.'' 
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The  leading  case,  which  has  since  been  followed  by  the 
courts  almost  without  exception,  is  Calvert  v.  London  Dock 
Co,,  2  Keene  Ch.  639.  There  the  contractor  undertook  to  per- 
form certain  work,  and  it  was  agreed  that  three  fourths  of  the 
work,  as  finished,  should  be  paid  for  every  two  months,  and 
the  remaining  one  fourth  upon  the  completion  of  the  whole 
work.  It  was  held  that  the  sureties  were  released  by  reason 
of  payments  exceeding  three  fourths  of  the  work  done,  having, 
without  the  consent  of  the  sureties,  been  made  to  the  con- 
tractor before  the  completion  of  the  whole  work.  The  opinion 
was  delivered  by  Lord  Langdale,  the  master  of  the  rolls,  in 
which  he  said:  ''What  the  company  did  was  perhaps  calcu- 
lated to  make  it  easier  for  Streather  to  complete  the  work, 
if  he  acted  with  prudence  and  good  faith;  but  it  also  took 
away  that  particular  sort  of  pressure  by  which  the  contract 
was  intended  to  be  applied  to  him.  And  the  company  instead 
of  keeping  themselves  in  the  situation  of  debtors,  having  in 
their  hands  one  fourth  of  the  vaJae  of  the  work  done,  be- 
came creditors  to  a  large  amount,  without  any  security ;  and 
under  the  circumstances,  I  think  that  their  situation  with 
respect  to  Streather  was  so  far  altered,  that  the  sureties  must 
be  considered  to  be  discharged  from  their  suretyship."  The 
leading  case  was  followed  in  this  country  in  the  early  case 
of  Taylor  v.  Jeter,  23  Mo.  244.  There  the  owner  paid 
to  the  contractor  the  contract  price  before  the  comple- 
tion of  the  building,  and  it  was  held  that  such  pay- 
ment exonerated  the  sureties.  The  court  said:  ''The 
owner  having  notice  of  them  [liens]  and  paying  what  by 
the  substantial  terms  of  the  contract  he  was  entitled  to 
retain  until  they  were  removed,  voluntarily  abandoned  a 
fund,  which,  according  to  the  conditions  of  the  contract,  was  to 
accumulate  in  his  own  hands,  as  the  primary  security  for  its 
due  performance,  and  in  which  the  surety  had  an  equal 
interest  with  himself.  He  must,  therefore,  bear  the  loss  oc- 
casioned by  his  own  negligence  or  foUy." 

The  cases  of  Calvert  v.  London  Dock  Co,  and  Taylor  v. 
Jeter  were  followed  and  quoted  with  approval  by  this  court 
in  Bragg  v.  Shain,  49  Cal.  131,  where  it  was  held  th&t  a  pay- 
ment of  more  than  seventy-five  per  cent  of  the  contract  price, 
where  the  contract  provided  that  twenty-five  per  cent  should 
be  paid  when  the  work  was  completed,  had  the  effect  to  release 
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die  sureties;  and  in  the  later  and  similar  case  of  Kiessig  v. 
Allspaugh,  91  Cal.  231,  the  same  rule  was  adhered  to.  The 
question  is  extensively  discussed  in  a  case  very  similar  to  this, 
Board  of  Commissianers  v.  Branham,  57  Fed.  179,  and  it 
was  held  that  where  a  payment  not  to  exceed  $7,840  was  to 
be  made  when  a  building  was  half  completed  and  a  payment 
was  made  in  the  sum  of  $10,046.68,  the  sureties  were  rdeased. 
To  the  same  effect  see  Truckee  Lodge  v.  Wood,  14  Nev.  293 ; 
Carson  Opera  House  Assn  v.  MiUer,  16  Nev.  327;  Simonson 
▼.  Orani,  36  Minn.  439;  Ryan  v.  Morton,  65  Tex.  259;  Peters 
V.  Maekay,  20  Wash.  172;  Wehrung  v.  Denham,  42  Or.  386; 
Mayhew  v.  Boyd,  5  Md.  102  ^  Oeneral  Steam  Navigation  Co. 
▼.  Bolt,  6  J.  Scott,  N.  S.  549. 

Respondent  relies  upon  certain  cases  which,  it  claims,  sus- 
tain its  theory,  but  after  a  careful  examination  of  them  we  are 
of  opinion  that  they  are  either  erroneous  or  not  in  point. 
The  principal  one  is  Hand  Mfg.  Co.  v.  Marks,  36  Or.  523.  In 
that  case  the  first  payment  of  two  thousand  dollars  was  to 
be  made  when  the  basement  was  built  and  the  first-story  rough 
floor  laid.  The  owner  let  the  contractor  have  five  hundred 
dollars  on  his  due  bill,  and  paid  him  three  hundred  dollars, 
before  the  pajonent  was  due.  The  contractor  built  the  base- 
ment and  laid  the  first-story  fioor  and  received  the  architect's 
certificate,  at  which  time  the  due  bill  ^aa  surrendered,  and 
the  settlement  for  the  first  payment  made  in  full.  The  court 
in  its  opinion  quotes  with  approval  Calvert  v.  London  Dock 
Co.,  2  Keene  Ch.  639,  and  said  that  while  the  owner  **may 
have  been  guilty  of  a  technical  breach  of  his  contract  in 
making  the  advances,  yet  it  did  not  operate  to  Hie  impair- 
ment of  any  reserved  security  of  which  the  sureties  could 
complain  ...  all  the  money  thus  advanced  was  applied  on 
account  for  materials  furnished  and  used  in  the  structure." 

In  the  present  ca^je  the  materials  were  never  placed  upon 
the  site,  nor  was  the  money  advanced  used  in  the  purchase  of 
materials  for  the  stnicture.  The  fund,  which  the  plaintiff 
should  have  held  as  security,  was  given  up  without  the 
consent  of  the  sureties.  There  is  an  expression  in  Meyers  v. 
Wood,  26  Tex.  Civ.  App.  591,  which  supports  respondent,  but 
the  facts  of  the  case  are  not  clearly  stated.  It  does  not 
appear  that  the  question  was  argued  before  the  court,  aad 
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the  opinion  cites  no  authority  in  support  of  the  statemooit 
therein  made.  The  same  may  be  substantially  said  as  to 
Fidelity  and  Deposit  Co,  of  Maryland  v.  Robertson,  136  Ala. 
379.  No  authority  is  cited  and  no  reason  given  for  the  state- 
ment contained  in  the  opinion. 

The  case  of  Leonard  v.  County  Court,  25  W.  Va.  52,  k 
cited,  but  it  does  not  sustain  respondent's  position.  On  the 
contrary,  it  is  said  in  the  opinion:  ''A  surety  is  discharged 
by  any  dealings  by  the  creditor  with  the  principal  whien 
amounts  to  a  departure  from  the  terms  and  conditions  of 
the  contract.  TLus  where  the  contract  is  for  work  or  im^ 
provement  to  be  paid  for  by  installments,  if  the  principal 
is  paid  faster  than  the  contract  provides,  the  surety  shall  be 
discharged." 

Finally,  respondent  contends  that  if  the  rule  be  applied 
as  we  have  endeavored  to  show  it  should  be,  the  sureties  oould 
only  be  released  to  the  extent  of  the  premature  payment. 
We  do  not  think  the  facts  of  this  case  warrant  the  application 
of  such  rule.  The  contract  might  have  been  fully  performed 
by  Jones  if  the  plaintiff  had  not  given  him  money  before  it 
was  due.  After  he  had  received  more  money  than  he  could 
possibly  have  made  as  profit  by  continuing  his  contract,  the 
pressure  that  should  have  continued  to  keep  him  honest  was 
entirely  removed  and  he  was  left  without  compass  or  rudder 
to  "follow  his  own  dishonest  inclinations.  We  think  it  the 
better  rule  in  a  case  like  this  to  hold  that  the  sureties  are 
entirely  released.  Where  plaintiff  willfully  departed  from 
its  contract,  and  gave  the  contractor  money  not  due  him,  and 
the  damages  occurred  by  reason  thereof,  we  do  not  feel  called 
upon  to  enter  the  field  of  conjecture  as  to  whether  or  not  the 
loss  should  be  shared  by  the  parties. 

The  judgment  should  be  reversed. 

Harrison,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed.    McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 
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[Sac.   No.   1124.     Department  Two. — April  6,   1905.] 

JOHN  BASHOBE,  Appellant,  v.  B.  B.  PARKER  et  al.,  Re- 
spondents. 

Claim,  and  Delivekt — Estoppel — Plbadinos  and  Evtdence — Okder 
DiMTiNQ  A  New  Tkxal — ^Bxvibw  upon  Appeal.— 0pon  appeal  from 
an  order  denjing  a  new  trial  in  an  aetion  of  claim  and  delivery, 
where  an  estoppel  was  pleaded  by  the  defendant,  in  whose  favoi 
judgment  was  rendered,  technical  objections  to  the  answer  cannot 
be  considered;  and  reference  may  be  made  to  the  answer  onlj  tc 
learn  whether  the  estoppel  was  sufficiently  pleaded  to  justify  thr 
taking  of  evidence  thereunder. 

iDb*— ^Slaim  bt  Husband  or  Oomvunitt  Pi  3PEktt — Defense  by  Bxecl 
noN  Creditor  or  Witb — EsTOPPTn*  In  Pais  Sufficiently  Pleaded 
—Where  the  action  for  claim  anc^  delivery  was  by  a  busbanti  for 
alleged  community  property,  and  was  defended  by  an  execution 
creditor  of  the  wife,  who  pleaded  an  estopped  in  pain,  held  thiit 
facts  were  pleaded  with  sufficient  particularity  to  show  such  estoppel 
by  the  acts,  representations,  and  conduct  of  both  husband  and  wife. 
upon  which  the  creditor  was  entitled  to  rely,  and  did  rely,  in  making 
advances  to  the  wife  when  she  was  doing  business  in  her  own  name 
and  on  her  own  account,  as  reputed  owner  of  the  property. 

iBi^— Imfbopkr  Evn>KNCX  or  Estoppel. — ^Though  the  pleading  of  an 
estoppel  ta  pais  was  sufficient,  the  court  erred  in  admitting  the 
testimony  of  witnesses  as  to  business  transactions  of  other  parties 
with  the  wife  and  her  son  by  a  former  marriage  covering  a  perio^l 
of  twenty  years  prior  to  the  transactions  in  dispute,  and  in  admit- 
ting testimony  of  their  declarations  not  at  all  concerning  the  property 
inyolved  in  the  action,  and  not  proved  to  have  been  brought  to  the 
knowledge  of  the  husband  plaintiff,  nor  to  have  been  communicated 
to  the  defendant  creditor  of  the  wife.  The  declarations  of  the 
wife's  son,  a  stranger  to  the  plaintiff,  were  wholly  inadmissible 
against  him;  and  the  declarations  of  the  vrife,  made  in  his  absence, 
cannot  raise  an  estoppel  as  to  his  title  to  the  community  property. 

ffti)  Mabbtit  Woman  Enoaqing  ik  Tilade — Presumption  or  Gommu 
MITT  Property — Burden  or  PROor. — Where  a  married  woman 
engages  in  trade  it  is  presumed  to  be  with  the  funds  of  the  com- 
munity, and  the  burden  of  proof  is  on  the  person  asserting  the 
|>ro|)efly  to  be  her  separate  property. 

I»d — ^Improper  Instruction  as  t)  Estoppel. — An  instruction  that  'Mf 
a  husband  permits  his  vrife  to  use  his  money  or  property  real  or 
penonal,  as  her  own,  for  a  considerable  pcrioi  of  time,  she  incur- 
ring obligations  and  obtaining  credit  pon  the  faith  and  belief  on 
the  part  of  those  from  whor  she  obtained  credit  that  the  property 
Is  her  own,  the  husband   will   be   estopped    from     claiming     such 
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property  as  his  own  against  those  eztendin^^  credit  to  the  wife," 
is  erroneous,  both  as  being  contrary  to  the  presumption  of  com- 
munity property,  and  as  eliminating  from  consideration  the  neces- 
sary elements  of  an  estoppel  laid  down  in  subdivision  3  of  section 
1962  of  the  Code  of  Giyil  Procedure. 
Id. — ^MPEOPEB  Instruction  for  Df  pendants — Separate  Property  of 
Wife. — An  instruction  that  if  the  jury  believed  from  the  evidence 
that  any  of  the  property  involved  in  the  action  grew  out  of  or 
was  bought  by  the  rents,  issues,  or  proilts  of  any  real  prop^j-ty 
owned  by  the  wife  it  was  their  duty  to  find  for  the  defendants,  is 
erroneous,  in  not  limiting  their  duty  to  find  only  as  to  the  particular 
property  so  acquired,  and  not  generally. 

APPEAL  from  an  order  of  the  Superior  Court  of  Tulare 
Connty  denying  a  new  trial.    W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  G.  Lamberson,  and  Bradley  &  Famsworth,  for  Ap- 
pellant. 

Nicol  &  Orr,  M.  B.  Power,  and  Hannah  &  Miller,  for  Re- 
spondents. 

HENSHAW,  J. — ^This  action  is  in  claim  and  delivery  to 
recover  personal  property  levied  upon  by  the  defendant  Par- 
ker as  sheriflf  of  the  county  in  certain  actions  brought  by  the 
defendant  Farmers'  Union  and  Milling  Company  against 
Rachel  D.  Bashore,  wife  of  plaintiff,  and  James  H.  Stuffle- 
beem,  a  son  of  said  Rachel  by  a  former  marriage.  Plaintiff 
claimed  the  property  as  community  property.  Defendants 
in  answer  averred  that  the  property  was  the  copartnership 
property  of  Rachel  Bashore  and  Stufflebeem,  and  for  a  sep- 
arate answer  pleaded  an  estoppel  in  pais  against  the  plaintiff. 
Trial  was  had  before  a  jury  and  judgment  rendered  for 
defendants.  This  appeal  is  from  th?  order  denying  plaintiff's 
motion  for  a  new  trial. 

Appellant  first  insists  that  there  was  no  sufficient  pleading 
of  an  estoppel,  and  that  therefore  the  court  erred  in  admitting 
any  testimony  upon  the  question.  But  as  the  appeal  her*^  is 
only  from  the  order  denying  a  new  trial,  the  inquiry  is  limited 
to  a  consideration  of  alleged  errors  at  law  and  to  the  sufficiency 
of  the  evidence  to  support  the  verdict.  Technical  objections 
to  the  sufficiency  of  the  pleading  which  might  have  been 
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raised  by  special  demurrer  may  not  be  considered  upon  this 
appeal.  Reference  may  be  made  to  the  pleadings  only  to 
learn  whether  an  estoppel  was  sufficiently  well  pleaded  to 
justify  the  taking  of  evidence  upon  the  matter.  We  think 
this  defense  was  set  forth  with  suflScient  particularity.  It 
is  alleged  that  Rachel  Bashore  became  indebted  to  the 
Farmers'  Union  and  Milling  Company  for  goods  sold  and 
moneys  advanced  to  her;  that  during  all  the  time  of  these 
transactions  she  was  engaged  in  the  business  of  farming,  stock- 
raising,  and  wood-cutting,  in  her  own  right,  upon  her  own 
account  and  in  her  own  name,  in  the  community  where  she 
now  resides,  and  that  during  all  this  period  she  owned  and 
held  in  her  own  right,  upon  her  own  account,  and  in  her 
own  name,  real  and  personal  property  of  great  value;  that 
during  all  of  this  time  she  and  her  husband,  John  Bashore, 
represented,  stated,  and  caused  to  be  known  to  the  community, 
and  in  the  cities  of  Visalia  and  Tulare,  and  in  the  vicinity  of 
said  cities,  and  to  the  people  residing  therein  and  thereabout, 
and  to  the  business  world  generally,  that  the  said  Rachel  was 
the  owner  in  her  own  right  and  name,  of  real  and  personal 
property  of  great  value,  and  of  the  real  and  personal  prop- 
erty set  forth  and  described;  and,  further,  that  John  Bashore 
had  no  interest  whatsoever  in  or  to  the  property,  or  in  or  to 
the  business,  or  in  or  to  the  proceeds  thereof;  still  further, 
that  Rachel  Bashore  and  John  Bashore  represented,  stated, 
and  caused  to  be  known  to  the  community  generally,  and  to 
the  defendant  the  Farmers'  Union  and  Milling  Company  in 
particular,  that  Rachel  was  the  owner  in  her  own  right  and 
name  of  all  this  property,  and  that  John  Bashore  had  no 
interest  whatsoever  in  or  to  it  or  any  part  of  it,  or  to  the 
business  so  conducted  by  her;  that  defendant  Farmers'  Union 
and  Milling  Company,  relying  upon  the  conduct,  representa- 
tions, and  statements  of  the  plaintiff  and  the  said  Rachel, 
his  wife,  as  above  set  forth,  and  believing  the  same  to  be 
true,  and  not  otherwise,  made  advances  to  Rachel  Bashore; 
that  John  Bashore  had  full  knowledge  and  notice  of  all  the 
facts  and  circumstances  above  alleged  and  full  knowledge  and 
notice  of  the  fact  that  the  Farmers'  Union  and  Milling  Com- 
pany was  extending  credit  and  selling  goods  and  wares,  and 
advp.ncing  money  to  Rachel,  upon  the  faith  of  the  representa- 
tions and  statements  and  conduct  of  himself  and  Rachel ;  and 
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that,  if  these  statements  and  representations  of  John  Bashore 
and  Rachel  were  untrue,  and  if  his  conduct  was  contrary  to 
the  fact,  he  should  not  be  permitted  to  allege  or  maintain  the 
contrary  thereof,  and  is  estopped  from  so  doing. 

We  need  not,  as  has  been  intimated,  enter  into  any  par- 
ticular discussion  of  the  necessary  averments  of  an  estoppel 
in  pais.  The  oft  cited  cases  of  Biddle  Boggs  v.  Merced  Min- 
ing Co.,  14  Cal.  367,  and  Davis  v.  Davis,  26  Cal.  23,^  together 
with  the  provisions  of  subdivision  3  of  section  1962  of  the 
Code  of  Civil  Procedure,  fully  set  them  forth. 

While  the  pleading  of  an  estoppel  in  pais,  or  estoppel  by 
conduct,  may  be  regarded  as  sufficient,  upon  the  introduction 
of  evidence  under  the  plea  the  court  fell  into  error.  It  ad- 
mitted the  testimony  of  numerous  witnesses  touching  business 
transactions  which  they  had  had  with  Mrs.  Bashore  and 
Stufflebeem  covering  a  period  of  nearly  twenty  years  prior  to 
the  transactions  here  called  in  question  to  show  the  declara- 
tions of  Mrs.  Bashore  and  her  son  Stufflebeem.  The  con- 
tention of  the  plaintiff — and  to  the  support  of  this  contention 
he  brought  evidence — was,  that  the  property  was  community 
property,  and  that  he  being  an  invalid,  by  arrangement  with 
his  wife  she  was  to  transact  the  business,  and  he  was  to  do 
such  work  as  he  could  about  the  home  ranch;  that  he  nevor 
made  any  representations  contrary  to  this.  Upon  the  pai-t 
of  the  defense  it  was  undertaken  to  show  that  the  Bashores, 
husband  and  wife,  had  both  represented  to  the  communit'' 
generally  that  all  of  the  property  was  the  separate  property 
of  the  wife,  and  that  the  husband  had  no  interest  thero^'n, 
and  that  these  representations  were  made  specifically  to  th»» 
defendant  the  Farmers'  Union  and  Milling  Company,  and 
that  the  representations  made  to  individual  members  o^  the 
community  were  communicated  to  the  Farmers'  Union.  When, 
however,  the  witnesses  for  the  defense  were  called  they  proved 
individual  business  transactions  had  with  Mrs.  Bashore  and 
Stufflebeem  and  their  representations  and  declarations  in  re- 
gard to  the  property.  These  declarations  did  not  at  all  con- 
cern the  personal  property  involved  in  this  action.  It  wap 
not  shown  that  the  plaintiff  knew  anything  about  thein:  it 
was  not  even  shown  that  they  were  in  any  instance  communi- 
cated to  the  defendant  the  Farmers'  Union.     Here,  then,  to 
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the  plaintifF's  prejudice  were  introduced  in  evidence  declara- 
tions, not  of  himself,  but  of  his  wife,  not  made  in  his  pres- 
ence, not  made  with  his  knowledge,  and  not  even  commnui- 
cated  to  the  defendant.  By  no  possibility,  therefore,  could 
these  representations,  whether  true  or  false,  have  influenced 
the  conduct  of  the  defendant  in  making  the  advancements  to 
Mrs.  Bashore,  and  still  less  could  they  have  tended  to  raise  an 
estoppel  against  the  husband  to  prevent  him  from  proving 
the  truth  as  to  his  title.  As  is  said  in  Ooodale  v.  Scavnel, 
8  Cal.  27:  '*To  estop  the  plaintiff  it  should  appear  that  his 
declarations  were  communicated  to  the  creditor,  and  that  he 
parted  with  some  right  or  advantage  on  the  faith  of  the  In- 
formation. Not  only  is  this  fact  not  shown,  but  the  defendant 
has  failed  to  show  that  the  plaintiff  ever  made  any  statement 
on  the  subject."  (See,  also,  Moore  v.  Boyd,  74  Cal.  167;  The 
President,  etc.,  v.  New  York  B.  B.  Co,,  13  N.  T.  638;  People 
T.  Bank  of  North  America,  75  N.  T.  561.)  It  is  too  plain  lo 
permit  of  discussion  that  there  can  be  no  estoppel  unless  the 
party  who  alleges  it  relied  upon  the  representations  and  was 
induced  to  act  by  them,  and,  thus  relying  and  induced,  d*d 
take  some  action  to  his  detriment.  (2  Pomeroy's  Equity  Juris- 
prudence, sec.  812.) 

Still  graver  becomes  the  error  when  it  is  considered  that 
in  this  testimony  the  witnesses  were  allowed  to  repeat  the 
declarations  of  Stufflebeem;  so  that  the  effect  was  that  the 
plaintiff  was  to  be  injured  and  bound  by  the  declaration  of 
one  a  stranger  in  interest  and  occupying  no  relation  to  him 
which  could  give  binding  effect  to  his  word.  The  Code  of 
Civil  Procedure  itself  succinctly  declares  (sec.  1848)  that 
the  rights  of  a  party  cannot  be  prejudiced  by  the  declaration, 
act,  or  omission  of  another,  except  by  virtue  of  some  particular 
relation  existing  between  them.  As  to  the  declarations  of  the 
wife  made  in  the  absence  and  without  the  knowledge  of  her 
husband,  those  declarations,  of  course,  cannot  be  held  to  raise 
an  estoppel  where  his  title  to  the  community  property  is  in- 
volved. {Bowe  V.  Eibemia  Sav.  and  L.  Soc,  134  Cal.  403; 
Paden  v.  Ooldbaum,  37  Pac.  (Cal.)  759.) 

The  court  instructed  the  jury:  *'If  a  husband  permit  his 
wife  to  use  his  money  or  property,  real  or  personal,  as  her 
own,  for  a  considerable  period  of  time,  she  incurring  obliga- 
tions and  obtaining  credit  upon  the  faith  and  upon  th«  belief 

CXLVX.  OftL-M 


530      Palomares  L.  Co.  t;.  Los  Angeles  Countt.    [146  Cal. 

on  the  part  of  those  from  whom  she  obtained  such  credit  that 
the  property  is  her  own,  the  husband  will  be  estopped  from 
elaiming  saeh  property  as  his  own  against  those  extending 
sach  credit  to  his  wife."  The  instruction  is  erroneous.  Even 
where  a  married  woman  engages  in  trade  it  is  presumed  to 
be  with  the  funds  of  the  community,  and  the  burden  of  proof 
is  on  the  person  asserting  the  property  to  be  her  separate 
property.  {Manning  v.  Burke,  107  La.  456;  Jacobs  <&  Co, 
r.  Scott,  53  Cal.  74;  Chaffee  v.  Brown,  109  Cal.  211.)  The 
instruction,  moreover,  eliminates  from  consideration  the  nec- 
essary elements  of  an  estoppel  as  laid  down  by  subdivision  3 
of  section  1962  of  the  Code  of  Civil  Procedure. 

The  court  further  instructed  the  jury:  "If  you  believe  from 
the  evidence  that  any  of  the  property  involved  in  this  action 
grew  out  of,  or  was  bought  by  the  rents,  issues  or  profits  of  any 
real  property  owned  by  Mrs.  Bashore,  it  is  your  duty  to  find 
for  the  defendants. "  The  instruction  is  manifestly  erroneous. 
It  was  their  duty  to  find  for  the  defendants,  not  generally,  as 
the  instruction  declares,  but  only  as  to  that  particular  prop- 
erty which  the  jury  might  find  was  so  acquired  by  Mrs. 
Bashore. 

In  contemplation  of  a  new  trial  and  of  the  modifications 
of  the  rulings  which  will  be  made  under  this  decision,  we  do 
Dot  think  it  necessary  to  consider  any  of  the  other  points 
raised  by  appellant. 

For  the  foregoing  reasons  the  order  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Loiigan,  J.,  and  McFarland,  J.,  concurred. 


[L.  A.  No.  1590.     Department  Two. — ^Aprfl  6,  1905.] 

PALOMARES  LAND  COMPANY,  Appellant,  v.  COU.NfTY 
OP  LOS  ANGELES,  Respondent. 


•Bedeicption  fbom  Sale  or  Land — Payments  roa  Year's  Tax 
— ^Invalid  Assessment  —  Admission  of  Validitt  and  Ttfim  — 
Interest. — ^In  redeeminfi;  from  a  sale  of  land's  to  the  state  for 
unpaid  taxes  the  amoant  of  aU  the  taxes,  the  tax  of  the  year  fm 
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which  the  land  was  sold,  whether  state  and  county  or  school  taxes, 
must  be  paid,  with  interest,  costs,  and  penalties  thereon,  though 
the  assessment  for  that  year  was  technically  void.  In  such  redemp- 
tion, the  state  is  to  be  regarded  as  asserting,  and  the  redemption  as 
admitting,  the  validity  of  the  assessment  and  the  resulting  title 
of  the  state.  But  no  interest  is  required  to  be  paid  upon  the  costs 
of  sale. 

Id. — ^Paymxnt  of  Subsequent  Taxes — ^VALrorrr  or  Assessment — Pen- 
alties.— ^In  the  payment  of  taxes  for  subsequent  years,  upon  re- 
demption, the  payment  of  penalties  thereon  depends  upon  the 
validity  of  the  assessment.  If  no  valid  assessment  is  made  for  any 
year  there  can  be  no  penalty  thereon,  though  the  unassessed  prop- 
erty must  pay  taxes  upon  its  value  for  that  year  as  assessed  in  the 
year  nearest  the  time  of  redemption. 

Id. — Assessment  or  Mobtoaoed  Land  to  Owneb — Mistake  in  Name. 
— The  assessment  of  mortgaged  land  to  the  owner  for  subsequent 
years,  without  regard  to  the  mortgage  liens,  is  not  void;  but  the 
error  of  the  assessor  is  simply  that  of  assessing  real  property  to 
the  wrong  person,  which  does  not  render  the  assessment  invalid, 
and  penalties  must  be  paid  thereon  for  purposes  of  redemption  of 
land  previously  sold  for  taxes. 

Id. — Insufficient  Desgbiftion  of  Land — ^Falss  Metes  and  Bounds — 
Absence  of  Identification. — ^An  assessment  of  land  by  false  metes 
and  bounds,  and  containing  no  other  description  sufficient  to 
identify  it,  is  wholly  void,  and  no  penalties  are  required  to  be  paid 
thereon  for  purposes  of  redemption. 

Id. — Recoveby  Back  of  Penalties  Impbopebly  Exacted. — Penalties, 
improperly  exacted  upon  void  assessments  in  subsequent  years 
upon  redemption  of  land  previously  sold  to  the  state  for 
taxes  may  be  recovered  back  under  section  3804  of  the  PoUtieal 
Code.  The  payments  were  not  voluntary,  and  might  be  recovered 
back  independentlj  of  that  section. 

APPEAL  from  a  judgment  of  the  Superior  Oowtt  of  Los 
AngeleB  County.    Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion. 

Lee  &  Scott,  and  Lee,  Scott,  Bailey  &  Chase,  for  Appellant. 

U.  S.  Webb,  Attomey-Gteneral,  J.  D.  Fredericks,  District 
Attorney,  and  William  P.  James,  Deputy  District  Attorney, 
for  Respondent. 

SMITH,  C. — This  suit  was  brought  to  recover  money  paid 
by  plaintiff  to  respondent's  treasurer,  as  penalties,  etc.,  in 
redemption  of  lands  sold  tn  tjie  Rtate  for  taxes.    No  claim  is 


532       Pajlomabes  L.  Co.  v.  Los  Angelbs  Ck)nNTT.    [146  GaL 

made  for  repayment  of  the  taxes  themselves.  The  lands 
affected  by  the  sale  are  in  Los  Angeles  County,  and  consist  of 
a  tract  of  land  owned  by  Mrs.  Lngarda  A.  de  Palomares  in 
the  Bancho  San  Jose,  and  of  two  tracts  elsewhere  situated, 
owned  by  Concepcion  de  Avila  and  others.  Both  properties 
were  assessed  to  lira.  Palomares  for  the  year  1895,  but  sep- 
arately; and  the  following  year  the  lands  were  sold  to  the 
state  for  the  taxes  levied  on  these  assessments.  There  was  also 
a  claim  for  money  paid  under  protest  for  taxes  on  the  same 
lands  for  the  year  1898 ;  but  this  claim  was  found  by  the  court 
to  be  barred  by  the  statute  of  limitations,  and  no  objection 
is  made  to  this  finding.  The  amount  demanded  by  the  plain- 
tiff was  $719.59  with  interest,  etc.;  but  the  court  gave  it 
judgment  for  the  sum  of  $192  only  (which  was  held  to  be  due 
on  the  auditor's  estimate  under  the  rules  in  San  Diego  Invest- 
ment Co,  V.  Shaffer,  137  Cal.  323),  and  costs.  The  plaintiff's 
appeal  is  from  the  judgment  In  the  case  cited,  the  statutory 
provisions  involved  were — it  is  said  by  the  court — ^those  of 
section  3817  of  the  Political  Code  as  amended  in  February, 
1895;  in  this  case  they  are  those  of  the  amendment  of  the 
following  month.  (Stats.  1895,  pp.  22,  333.)  But  the  pro- 
visions of  the  two  acts  are  identical,  except  in  the  conclud- 
ing sentences  in  each,  relating  to  matters  not  here  involved, 
and  in  the  omission  from  the  latter  act  of  a  clause  of  the 
former,  requiring  to.  be  paid — ^in  addition  to  "amount  of 
taxes"  and  "interest" — ^the  ''costs  and  expenses  which  may 
have  accrued  by  reason  of  such  delinquency  and  sale.'' 

Under  this  ruling  the  appellant  was  charged  with  the  penal- 
ties for  delinquency  prescribed  by  the  Political  Code  (sec.  8817 
— Stats.  1895 — cited  above) — ranging  from  eighty  to  twenty 
per  cent  on  the  taxes  for  the  year  of  the  sale,  1895,  and  the 
years  1896  and  1897 ;  and  it  is  claimed  that  this  was  erroneous, 
for  the  reason  that  the  several  assessments,  and  consequently 
the  penalties,  were  in  fact  null  and  void.  Failing  this  con- 
tention, it  is  further  claimed,  that  the  provisions  of  the  section 
cited  imposing  penalties  for  delinquency,  were  not  intended 
to  apply  to  the  district  school  taxes  included  in  the  several 
assessments,  and  that  to  this  extent,  at  least,  the  estimates 
were  wrong.  In  these  contentions  no  distinction  is  made  by 
the  appellants'  counsel  between  the  assessments  for  the  year 
1895,  for  which  the  lands  were  sold,  and  those  for  subsequent 
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years;  but  these  will  be  considered  separately,  commencing 
with  the  former. 

With  regard  to  the  taxes  for  1895,  we  think  the  provisions  of 
the  law  authorizing  redemption  (Pol,  Code,  sec.  3817)  are 
to  be  regarded  simply  as  an  offer  by  the  state  to  release  itp 
claims  to  the  land  sold  upon  the  terms  proposed,  and  therefore, 
as  applying  to  all  sales,  whether  valid  or  otherwise.  In  the 
redemption,  therefore,  the  state  is  to  be  regarded  as  asserting, 
and  the  redemptioner  as  admitting,  the  validity  of  the  assess- 
ment, and  of  the  resulting  title  of  the  state.  Thus  far,  there- 
fore, the  payment  of  the  taxes  by  the  plaintiff  was  simply 
the  acceptance  of  an  offer  of  the  state  which  it  was  at  liberty 
to  decline,  and,  hence,  purely  voluntary.  This,  we  think, 
accords  with  the  obvious  intention  of  the  act,  for  otherwise 
— according  to  the  appellant's  contention — in  the  case  of  a 
sale  technically  void,  the  effect  of  the  act  would  be  to  permit 
a  redemption  without  pa3nng  either  penalties,  costs,  or  taxes  -, 
which  would  be  to  devolve  upon  the  county  auditor  the 
judicial  function  of  determining  the  validity  of  the  assess- 
ment, and  of  the  title  of  the  state,  and  the  power  to  make  on 
behalf  of  the  state,  without  consideration,  ''a  deed  of  re- 
conveyance" of  its  title,  if  regarded  by  him  as  invalid.  Nor 
is  the  language  of  the  act  consistent  with  such  a  construction. 
For  upon  this  theory  there  would  be  no  sale  to  redeem  from 
nor  money  to  be  paid;  and  hence,  the  language  of  the  act 
would  be  inapplicable. 

It  is  clear,  therefore,  that  the  payment  of  the  ^^antouni  of 
taxes"  due  at  the  time  of  the  sale  is  made  by  the  act  an  essen- 
tial condition  of  redemption ;  and  as  this  is  the  principal  sum 
on  which  the  percentages  described  in  the  act  are  to  be  esti- 
mated {San  Diego  v.  Shaffer,  137  Cal.  325),  it  follows  that 
the  payment  of  the  prescribed  penalty  is  equaUy  a  condition; 
nor  in  the  application  of  this  provision  can  any  distinction  be 
made  between  the  state  and  county  and  district  school  tax. 
For  the  last  constitutes — ^within  the  plain  intent  of  the  act — 
part  of  ''the  amount  of  taxes  due  ...  at  the  time  of  the 
sale";  and  it  is  to  this — as  we  have  in  effect  held — ^that  the 
provision  imposing  the  penalty  obviously  refers. 

It  is  to  be  observed,  however,  that  the  auditor's  estimate 
includes  the  fifteen  and  five  per  cent  penalties  imposed  by 
section  3756  of  the  Political  Code,  and  eJao  the  eosti  imposed 
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by  section  3770,  with  interest,  and  percentage  for  redemption ; 
which,  ander  the  provisions  of  section  3817,  as  amended  in 
March,  1895,  and  the  decision  in  San  Diego  Investment  Co. 
▼.  Shaffer,  137  Cal.  323.  was  unwarranted;  and  also  that  fhe 
same  errors  were  made  with  regard  to  the  taxes  for  the  subse- 
quent years  1896  and  1897.  But  we  suppose,  and  hence 
assume,  that  the  sums  thus  erroneously  charged  and  paid  are 
included  in  the  amount  of  $191  allowed  by  the  court ;  and  that 
the  error  was  thus  corrected. 

This  leaves  us  to  consider  only  the  penalties  for  redemption 
for  the  years  following  the  year  of  the  first  assessment.  The 
validity  of  these  will  depend  upon  the  provisions  of  the  stat- 
ute other  than  those  we  have  been  considering,  namely :  Those 
of  section  3817  of  the  Political  Code,  as  to  the  principal 
amounts  to  be  paid ;  and  those  relating  to  the  penalties.  As 
to  the  former,  the  statute  requires  the  redemptioner— in  ad- 
dition to  ''the  amount  of  taxes  due  ...  at  the  time  of  the 
sale,'*  etc. — ^to  pay  '*also  for  each  year  since  the  sale  for 
which  taxes  on  said  land  have  been  paid,  an  amount  equal  to 
the  percentage  of  taxes  for  that  year,  upon  the  value  of  the 
real  estate  as  assessed  for  that  year,  or,  if  not  so  assessed 
then  upon  the  value  of  the  property  as  assessed  in  the  year 
nearest  the  tim£  of  such  redemption."  As  to  the  latter,  the 
provisions  are:  '*The  penalty  shall  be  computed  upon  the 
amount  of  each  year's  taxes  in  like  manner,  reckoning  from 
the  time  when  the  lands  would  have  been  sold  for  that  year 
if  there  had  been  no  previous  sale  thereof." 

Under  the  former  of  the  provisions  quoted,  two  cases  are 
presented,  namely:  The  case  where  the  property  has  been 
assessed  for  the  year  referred  to,  and  the  case  where  it  has  not 
been  assessed  for  that  year.  In  the  former  case,  the  redemp- 
tioner  is  required  to  pay  ''an  amount  equal  to  the  percentage 
of  taxes"  upon  the  value  of  the  property  assessed — which  is 
but  to  say  "the  taxes  assessed. "  For  the  taxes  are  assessed,  or 
rather  levied,  by  simply  appl3dng  to  the  assessed  value  the 
rates  as  ascertained  under  the  provisions  of  sections  1837, 
3696,  and  3714  of  the  Political  Code;  and  this  function— 
which  is  performed  by  the  auditor — is  purely  ministerial. 
(Pol.  Code,  sees.  3715,  3731.)  The  expression  used  is,  there- 
fore, to  be  regarded  as  equivalent  to  the  expression  in  the 
section  as  it  now  stands,  to  wit,  "all  unpaid  taxes  of  every 
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description  assessed  against  the  property  for  each  year  since 
the  sale'*;  and,  while  both  expressions  are  suflSciently  clear, 
the  former  is  clearly  the  more  accurate.  We  find,  therefore, 
with  regard  to  each  year  subsequent  to  the  sale,  two  classes  of 
eases  provided  for  by  the  act,  namely :  Those  of  taxes  assessed 
against  the  property,  and  those  of  un  assessed  property. 

To  the  former  case,  the  penalty  clause  obviously  applies, 
but  we  think  it  equally  dear  that  it  cannot  be  regarded  as 
applying  to  the  latter.  For,  having  regard  to  the  language 
used,  the  penalty  is  to  be  computed  upon  *'each  year's  taxes/* 
and,  properly  speaking,  there  are  no  taxes  upon  un  assessed 
land ;  and  that  the  word  taxes  is  here  used  in  its  proper  sense, 
is  shown  by  the  provision  following :  That  the  penalty  shall 
be  computed  "from  the  time  when  the  land  would  have  been 
sold  for  the  taxes  of  that  year,  if  there  had  been  no  previous 
sale  thereof";  which  with  regard  to  the  unassessed  land  would 
be  an  impossible  contingency.  Still  less  can  we  suppose  the 
intention  of  the  legislature  to  have  been  to  impose  a  penalty 
upon  any  one  for  not  paying  money,  which,  until  assessment, 
he  was  under  no  obligation,  legal  or  moral,  to  pay. 

The  question,  therefore,  is,  whether  the  plaintiff  is  to  be 
assigned  to  the  one  or  the  other  of  the  two  categories  referred 
to  in  the  act;  and  this  question,  we  think,  is  to  be  determined 
by  the  question  of  the  validity  or  non-validity  of  the  assess- 
ment in  each  case.  For  if  the  assessment  was  void,  there  was 
no  obligation  on  the  plaintiff  to  pay  it,  and  consequently 
no  ground  for  a  penalty. 

To  the  validity  of  the  assessments  numerous  objections  are 
made,  but  of  these,  two  only  apply  to  the  assessments  now 
under  consideration.  One  of  these — which  applies  to  all  the 
assessments  in  question — is :  That  the  property,  in  each  case, 
was  assessed  without  regard  to  mortgage  liens;  the  other — 
applying  only  to  the  San  Jose  land — that  the  description  in 
each  assessment  is  fatally  insufficient. 

In  support  of  the  former  point,  the  decision  in  Knott  v. 
Peden,  84  Cal.  299,  is  cited,  where  it  was  held  that  sucli 
assessments  are  void.  But  this  decision  was  in  effect  overruled 
in  the  later  case  of  Henne  v.  Los  Angeles  County,  129  Cal. 
297;  and,  upon  the  authority  of  that  case,  we  think  it  must 
be  held  that  the  failure  of  the  assessor  to  deduct  the  amounts 
dne  on  tha  mortgages  did  not  render  the  assessment  void. 
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And  this,  on  principle,  seems  to  be  correct.  For  the  error  of 
the  assessor  in  such  case  is  simply  that  of  assessing  real  prop- 
erty to  the  wrong  person ;  as  to  which  it  is  provided :  ''No  mis- 
take in  the  name  of  the  owner  or  supposed  owner  of  real  prop- 
erty shall  render  the  assessment  thereof  invalid."  (PoL 
Code,  sec.  3628 ;  Lake  County  v.  Sulphur  etc.  Co.,  66  Cal.  17.) 

As  to  the  assessments  of  the  San  Jose  land,  it  appears  from 
the  findings  that  in  each  of  them  the  metes  and  bounds  given, 
or  most  of  them,  are  false;  and  it  is  expressly  alleged  and 
found  that  the  description  given  in  the  assessment  is  not 
"sufficient  to  identify  said  tract/'  In  this,  therefore,  the 
assessor  has  failed  to  observe  the  express  provisions  of  the 
law — ^which  require  him  to  describe  the  land  '*by  metes  and 
bounds  or  other  description  sufficient  to  identify  it";  and  it 
cannot,  we  think,  be  doubted,  that  the  assessment  was  wholly 
void.  (Pol.  Code,  sec.  3650,  subd.  2;  People  v.  Mahoney, 
55  Gal.  286;  Harvey  v.  Meyer,  117  Cal.  60;  Miller  v.  WO^ 
liams,  135  Cal.  184;  Best  v.  Wohlford,  144  Cal.  737;  Central 
Pac.  R.  R.  Co.  V.  Nevada,  162  U.  S.  524-525.) 

In  the  cases  cited  it  is  held  that  a  stricter  rule  is  applied 
in  the  case  of  tax-deeds  than  other;  and  in  the  first  case 
cited  it  is  held  that  "evidence  aliunde  to  render  [the  de- 
scription] certain"  is  inadmissible.  The  latter  point  has  per- 
haps been  overruled  in  Best  v.  Wohlford,  144  Cal.  737.  But 
in  view  of  the  finding,  neither  of  the  propositions  asserted  in 
the  former  cases  need  be  resorted  to  here. 

It  is,  indeed,  found  by  the  court  that  the  descriptions  were 
"sufficient  to  enable  the  owners  of  said  land  to  know  that  the 
land  was  intended  to  be  described  in  said  assessments,  and 
.  .  .  sufficient  to  enable  them  to  pay  the  taxes  on  said  land 
before  delinquency.  But  this  finding  we  regard  as  immate- 
rial. It  is  indeed  said  in  Bosworth  v.  Damien,  25  Cal.  300, 
that  "the  test  ...  to  which  every  false  call  occurring  in  the 
course  of  tax  proceedings  is  to  be  subjected  is :  Has  it  prob- 
ably had  the  effect  to  mislead  the  landowner  in  relation  to 
the  land  assessed,  advertised  and  soldT"  But  this  is  to  be 
understood  as  assuming  that  the  description  be  sufficient  to 
identify  the  land.  (1  Cooley  on  Taxation,  744-745.)  The 
same  observation  may  be  made  as  to  what  is  said  in  Best  v. 
Wohlford,  144  Cal.  737. 

It  follows  that  the  penalties  for  redeeming  the  land  in  the 
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San  Jose  ranch,  assessed  to  Mrs.  Palomares,  were  illegally 
exacted,  and  that  these  sums,  aggregating  $162.60,  should  have 
been  allowed  the  plaintiff  in  addition  to  the  amount  adjudged 
it  by  the  lower  court. 

As  to  the  amounts  thus  to  be  adjudged,  we  have  no  doubt 
they  may  be  recovered  under  the  provisions  of  section  3804  of 
the  Political  Code.  But  were  it  otherwise,  the  result  would  be 
the  same.  For  these  amounts  were  illegally  exacted  from 
the  plaintiff  as  a  condition  of  availing  itself  of  a  right  given 
it  by  the  state.  The  payments,  therefore,  cannot  be  regarded 
as  in  any  sense  voluntary. 

We  advise  that  the  judgment  appealed  from  be  modified  by 
inserting  therein  in  lieu  of  the  sum  of  one  hundred  and 
ninety-two  dollars  ($192),  therein  adjudged  to  the  plaintiff, 
the  sum  of  three  hundred  and  fifty-four  dollars  and  sixty 
cents  ($354.60),  and  that  the  judgment  as  thus  modified  be 
affirmed. 

Gray,  C,  and  Chipmani  C^  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  modified  by  inserting  therein  in  lieu  of  the 
sum  of  one  hundred  and  nine-two  dollars  ($192),  therein  ad- 
judged to  the  plaintiff,  the  sum  of  three  hundred  and  fifty- 
four  doUars  and  sixty  cents  ($354.60),  and  the  judgment  as 
thus  modified  is  affirmed. 

Lorigan,  J.,  Henshaw,  J.,  Angellott!,  J. 

Hearing  in  Bank  denied. 


[8.  F.  No.  4026.    In  Bank.— Aprfl  6,  1905.] 

W.  B.  YOULE,  Respondent,  v.  MARY  J.  THOMAS,  Re- 
spondent; EDWARD  CLARKE,  Intervener,  Appellant. 

Stitb  LiAjn>s — ^BiGHT  OF  Purchase — BErs&Fvcx  or  Contist — Spioial 
Jurisdiction  of  Court — Effect  of  Judgment. — ^Upon  the  reference 
by  the  state  surveyor-general  of  a  contest  of  the  right  of  purchase 
of  state  land,  the  jurisdiction  of  the  court  is  special  and  limited, 
and  derived  whoUj  from  the  provimona  of  the  Political  Code  rekt- 
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iZ'g  to  flraeli  contests.  The  sole  matter  to  be  determined  is  the  qnes- 
ticn  of  the  rights  of  the  two  parties  between  whom  the  contest 
rrose  in  relation  to  the  land;  and  the  state  o£Scers  are  bound  by 
j^e  judgment  of  the  court,  and  the  patent  must  issue  to  the  party 
to  the  contest  adjudged  to  have  the  right  to  the  land  in  con- 
troversy. 

Id. — PowEE  OF  Surveyor-General  Pending  CJontest. — After  the  refer- 
ence of  a  contest  of  the  right  to  purchase  state  land  to  the  courts, 
and  after  the  action  is  begun,  and  before  the  final  determination 
thereof,  the  surveyor-general  has  no  power  or  right  to  receive  the 
application  of  another  party  to  purchase  the  land  involved  in  the 
contest. 

Td. — Contest  as  to  Character  of  Land  by  Settler — Iicpboper  Inter- 
vsNTiOK  OF  Another  Settler— Cou<usion  of  Parties. — ^Where  the 
contest  referred  to  the  court  was  instituted  by  a  settler  applying 
for  the  purchase  of  a  half  section  of  land  as  fit  for  cultivation, 
against  the  holder  of  a  certificate  of  purchase  by  a  prior  claimant 
of  the  whole  section  as  unfit  for  cultivation,  another  settler  upon 
the  same  half -section,  who  has  appUed  to  purchase  the  same  pend- 
ing the  contest,  but  whose  application  haF  been  rejected  by  the 
surveyor-general,  is  not  in  privity  with  the  state,  and  cannot  inter- 
vene, not  even  to  show  that  plaintiff  and  defendant  have  colluded 
to  divide  such  half -section  between  themselves,  contrary  to  the  con- 
stitution. 

Id. — ^Dismissal  of  Intervener's  Appeal. — ^Where  the  court  improperly 
allowed  such  intervention,  and  issues  were  joined  by  the  defend- 
ant upon  the  original  complaint  and  upon  the  complaint  in  interven- 
tion, and  judgment  was  rendered  in  favor  of  the  defendant  to  the 
original  eontest,  which  was  silent  ss  to  the  rights  of  the  inter- 
vener, the  intervener  is  not  a  party  prejudiced  by  such  judgment, 
and  an  appeal  taken  by  him  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial  will  be  dismissed. 

MOTION  to  Dismiss  Appeal  from  a  judgment  of  the  Su- 
perior Court  of  Kern  County  and  from  an  order  denying  a 
new  trial.    M.  L.  Short,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  G.  Lamberson,  for  Appellant. 

James  F.  Peck,  Solinsky  &  Wehe,  and  C.  C.  Boynton, 
AtMci  Curiae,  also  for  Appellant. 

A.  £.  Bolton,  and  Galpin  &  Bolton,  for  Maiy  J.  Thomas, 
Respondent. 

SHAW,  J. — The  defendantj  Mary  J.  Thomas,  moves  to  dis- 
miss the  appeal  of  the  intervener,  Edward  Clarke,  from  the 
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judgment  in  favor  of  Maiy  J.  Thomas  and  from  the  order 
denying  his  motion  for  a  new  trial.  The  motion  is  made  upon 
the  gronnd  that  the  intervener  is  not  a  party  aggrieved  by  the 
judgment  and  order  appealed  from.  For  the  hearing  of  this 
motion  the  cause  was  put  upon  the  San  Francisco  calendar, 
and  was  numbered  as  case  No.  4026,  on  that  calendar.  The 
case  on  appeal  is  on  the  Los  Angeles  calendar,  and  is  numbered 
on  that  calendar  as  No.  1543. 

The  case  is  as  follows :  On  August  22, 1899,  the  defendant, 
Mary  J.  Thomas,  filed  in  the  o£Sce  of  the  state  surveyor-gen- 
eral her  application  to  purchase  some  six  hundred  and  twenty 
acres  of  section  36,  township  32  south,  range  23  east,  Mount 
Diablo  meridian,  situated  in  Eem  County,  stating  that  the 
land  was  unoccupied  and  unsuitable  for  cultivation.  Her 
application  was  approved  by  the  surveyor-general,  and  she 
thereafter  received  the  certificate  of  purchase  from  the  regis- 
ter of  the  state  land  oflSce  declaring  her  entitled  to  a  patent 
upon  the  payment  of  the  balance  of  the  purchase  money.  On 
August  8,  1900,  W.  E.  Toule,  claiming  to  be  an  actual  settler 
on  the  north  half  of  said  section,  and  that  the  same  was 
suitable  for  cultivation,  filed  with  the  surveyor-general  his 
application  to  purchase  said  half-section,  and  his  protest 
against  the  purchase  thereof  by  Mary  J.  Thomas,  under  her 
application,  and  demanded  that  the  respective  rights  to  pur- 
chase the  land  be  referred  to  the  superior  court  of  Eern 
County  for  trial.  Thereupon  the  surveyor-general  duly  made 
an  order  referring  said  contest  to  the  superior  court  of  Kern 
county  for  trial  and  determination,  and  in  pursuance  thereof 
the  plaintiff,  on  September  25,  1900,  produced  in  said  court 
a  certified  copy  of  said  order,  and  filed  the  complaint  in  this 
action  against  Mary  J.  Thomas,  John  Doe,  and  Richard  Doe, 
setting  forth  the  respective  claims  and  proceedings  in  the 
surveyor-general's  ofiice,  and  asking  an  adjudication  as  to  the 
rights  of  the  two  claimants.  On  November  24,  1900,  Edward 
Clarke  entered  upon  the  half-section  in  question  and  built 
thereon  a  small  one-roomed  house,  and  thereupon  took  up  his 
residence  therein,  and  on  February  20,  1901,  he  presented  to 
the  surveyor-general  for  filing  his  application  in  due  form  to 
purchase  the  said  half -section  as  land  suitable  for  cultivation, 
together  with  his  protest  against  further  proceedings  in  the 
respective  applications  of  Youle  and  Thomas,  and  demanded 
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that  the  contest  thus  sought  to  be  made  between  him  and  the 
other  applicants  be  referred  to  the  same  court  for  trial.  The 
surveyor-general  refused  to  receive  or  file  the  said  application 
or  protest,  or  to  make  any  order  in  regard  thereto.  There- 
upon, on  February  21,  1901,  Edward  Clarke  presented  to  the 
court,  and  by  leave  of  the  court  filed,  a  complaint  in  inter- 
vention in  the  action  between  Youle  and  Mrs.  Thomas,  alleg- 
ing the  facts  with  relation  to  his  settlement  upon  the  land  and 
his  application  to  the  surveyor-general,  averring  that  the  land 
was  suitable  for  cultivation,  and  stating  upon  information 
and  belief  that  plaintiff  and  defendant  had  agreed  to  divide 
the  land  between  them,  in  consideration  whereof  plaintiff  was 
to  dismiss  the  action  and  allow  the  defendant  to  procure  a 
patent  under  her  application.  On  June  15th  the  defendant 
filed  her  answer  to  the  complaint,  a  separate  answer  to  the 
complaint  in  intervention,  and  a  cross-complaint,  praying  for 
a  judgment  against  the  plaintiff,  and  a  decree  declaring  that 
she  was  entitled  to  a  patent  under  her  purchase. 

Thereafter  eight  other  persons,  by  leave  of  court,  filed 
complaints  in  intervention,  each  claiming  as  an  applicant  for 
the  purchase  of  a  particular  forty-acre  tract  of  the  half 
section,  whose  application  and  protest  the  surveyor-general 
had  refused  to  receive  and  file,  and  alleging  that  the  land 
vvas  not  fit  for  cultivation.  When  fhe  case  came  on  for  trial, 
the  court,  on  motion  of  plaintiff  and  defendant  and  inter- 
vener, Clarke,  dismissed  these  eight  complaints  in  intervention 
and  set  aside  the  order  allowing  the  same  to  bs  filed. 

When  the  cause  came  on  for  trial  the  plaintiff  offered  no 
evidence  and  stated  that  he  abandoned  the  case.  The  inter- 
vener, and  the  defendant,  Thomas,  appeared,  and  evidence  was 
thereupon  introduced  upon  which  the  court  made  findings 
upon  the  allegations  of  the  complaint,  the  cross-complaint  of 
Mary  J.  Thomas,  and  the  complaint  in  intervention  of  Clarke. 
Judgment  was  then  given  and  entered  to  the  effect  that  tho 
action  be  dismissed  as  to  the  defendants  Doe  and  Roe,  that  the 
plaintiff  had  no  right  to  purchase  the  land  described  in  his 
complaint,  and  that  Mary  J.  Thomas  was  entitled  to  a  patent 
for  the  land  described  in  her  certificate  on  full  pajrment  of 
the  price.  The  intervener  was  not  mentioned  in  the  judgment, 
nor  was  any  reference  made  therein  to  his  right  or  claim.  He 
moved  for  a  new  trial,  over  the  objection  of  the  defendant, 
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Thomas,  who  claimed  that  the  court  had  no  jurisdiction  eithei* 
of  his  complaint  in  intervention  or  of  his  motion  for  a  new 
trial.  His  motion  was  denied,  and  he  appeals  from  the  judg- 
ment and  from  the  order  denying  the  motion. 

We  are  of  the  opinion  that  the  intervener  is  not  aggrieved 
by  the  judgment  entered  in  the  action,  and  hence  that  the 
motion  to  dismiss  the  appeal  should  be  granted.  It  will  be 
observed  that  although  the  court  first  allowed  the  filing  of  the 
complaint  in  intervention,  and  followed  it  up  by  taking  evi- 
dence and  making  filings  thereon,  yet  that  it  refused  to  go 
any  further  with  the  unauthorized  contest,  and  gave  judgment 
solely  with  regard  to  the  respective  rights  of  the  original 
parties,  entirely  ignoring  the  intervener. 

The  jurisdiction  of  the  superior  court  in  actions  b^un  in 
pursuance  to  a  reference  to  it  of  a  contest  arising  in  the  sur- 
veyor-general's office  over  the  right  to  purchase  state  land  is 
special  and  limited.  It  is  derived  solely  from  the  provisions 
of  the  Political  Code  relating  to  such  contests.  The  sole  ob- 
ject to  be  achieved  by  the  trial  before  the  superior  court  is 
a  determination  of  the  question  of  the  rights  of  the  two  parties 
between  whom  the  contest  arose  in  the  surveyor-general's 
office  to  purchase  the  particular  tract  of  land  in  question. 
When  the  judgment  of  the  superior  court  is  given,  the  state 
has,  by  its  legislative  action  embodied  in  tiie  statute,  de- 
clared that  its  officers  are  bound  by  the  judgment  of  the 
court,  and  that  the  patent  must  issue  to  the  particular  one  of 
the  persons  who  made  the  original  contest  in  the  surveyor- 
general's  office  adjudged  to  have  the  right.  It  is  not  a  case 
where  the  court  has  before  it  a  certain  fund,  or  a  certain 
piece  of  property,  to  determine  what  shall  ultimately  be 
done  with  it.  In  such  a  case  the  court  having  general  juris- 
diction in  equity  would  be  entitled  to  entertain  the  applica- 
tion of  any  person  claiming  a  right  thereto,  and  could  give 
judgment  awarding  the  property  to  any  one  who  might  be 
able  to  show  his  right.  But  in  a  question  of  the  sort  here 
involved  there  is  no  such  general  power.  It  is  a  mere  method 
by  which  the  state  determines  to  whom  it  will  sell  its  lands, 
and  the  parties  concerned  are  the  parties  who  have  made  the 
respective  applications  and  whose  rights  have  been  referred 
to  the  court  for  adjudication. 

Section  3414  of  the  Political  Code  provides  that  when  a 


542  TouLB  V.  Thomas.  [146  CaL 

contest  arises  between  two  or  more  applicants  to  purchase  a 
particular  tract  of  land,  the  surveyor-general  or  register, 
whenever  a  question  of  law  is  involved,  or  when  either  party 
demands  a  trial  in  the  courts  of  the  state,  must  make  an  order 
referring  the  contest  to  the  proper  court  of  the  county  in 
which  the  land  is  situated.  Section  3415  declares  that  after 
such  order  is  made,  either  party  may  bring  an  action  io 
the  superior  court  of  the  county  in  which  the  land  is  situated 
''to  determine  the  conflict,  and  the  production  of  a  certified 
copy  of  the  entry,  made  by  either  the  surveyor-general  or  the 
register,  gives  the  court  full  and  complete  jurisdiction  to  hear 
and  determine  the  action."  By  section  3416  it  is  provided 
that  upon  the  filing  of  a  copy  of  the  final  judgment  of  the 
court  tiie  surveyor-general  or  register  must  proceed  with  the 
sale  of  the  land  to  the  party  who  by  the  judgment  is  deter- 
mined to  have  the  right  thereto.  These  provisions  apply  to 
school  lands  (Pol.  Code,  sec.  3495),  and  they  clearly  show 
that  the  state  is  merely  referring  a  single  question  to  the  court 
for  decision,  and  that  there  is  no  intention  to  authorize  a 
general  inquiry  concerning  the  land,  or  the  determination 
of  rights  under  applications  to  purchase  made  after  pro 
ceedings  are  begun  upon  the  order  of  reference.  It  would 
require  a  special  provision  of  the  statute  to  authorize  such  an 
enlargement  of  the  inquiry,  and  no  such  provision  appears. 

It  may  be  conceded  that  if  the  court  had  stepped  aside  from 
the  decision  of  the  controversy  submitted  to  it  by  the  state, 
and  had  determined  the  rights  of  the  intervener  with  respect 
to  some  independent  or  collateral  matter,  the  intervener  would 
have  the  right  to  appeal  to  have  such  unauthorized  judgment 
declared  void  by  this  court.  No  such  question  is  before  us.  It 
is  the  judgment,  not  the  findings,  which  controls.  There  w.hs 
here  no  attempt  to  adjudicate  anything  except  the  sin^-j 
question  whether  W.  E.  Youle  or  Mary  J.  Thomas  had  th^* 
right  to  make  the  purchase.  This  was  the  only  question  the 
court  had  authority  to  determine,  and  the  only  question  it 
did  determine. 

By  virtue  of  his  attempt,  after  the  reference  and  after  the 
action  was  begun,  to  settle  upon  and  purchase  the  land,  Clarke 
had,  and  could  have,  no  interest  whatever  in  the  question 
before  the  court.  His  attempt  to  thrust  himself  and  his 
claims  into  the  controversy  accomplished  nothing  but  a  judg- 
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ment  ignoring  him,  and  determining  only  the  original  contest, 
declaring  that  Mary  J.  Thomas  was  entitled  to  make  the  pur- 
chase. By  that  judgment  the  state  is  bound,  and  it  is  the  only 
party  interested.  The  only  effect  of  his  appeal,  if  decided  on 
the  merits,  must  be  a  decision  that  he  has  no  interest  in  the 
question,  and  is  not  affected  by  the  judgment. 

He  is  not  in  privity  with  the  state,  and  cannot  raise  the 
point  that  the  parties  had  agreed  to  divide  the  land  in  order 
to  evade  the  provision  of  the  constitution  (art.  XVII)  that 
land  suitable  for  cultivation  shall  be  granted  only  to  actual 
«;ettlers  in  quantities  not  exceeding  three  hundred  and  twent.v 
acres  to  each  settler.  The  state  has  submitted  its  rights  in 
that  regard  to  the  determination  of  its  own  olQScers  and  courts, 
and  citizens  in  their  private  capacity  have  no  right  to  inter- 
vene. It  is  only  when  a  citizen  is  in  privity  with  the  state 
that  he  can  be  allowed  to  question  the  sale  made  or  about  to 
be  made,  by  the  state.  He  does  not  put  himself  in  such 
privity  by  making  an  application  to  purchase  which  is  re- 
jected. (Kentfield  v.  Hayes,  57  Cal.  411 ;  Burlirig  v.  Thomp- 
kins,  77  Cal.  261;  Dreyfus  v.  Badger,  108  Cal.  63.) 

These  conclusions  are  supported  by  previous  decisions  of 
this  court.  A  similar  question  arose  in  Vance  v.  Evans,  52 
CaL  93.  A  second  application  by  one  of  the  parties  had  been 
filed  after  the  order  of  reference  was  made.  The  court  said : 
"The  only  contests  in  respect  to  the  right  to  purchase  lands 
of  which  the  district  courts  have  jurisdiction  are  those  which 
arise  in  the  surveyor-general's  or  register's  ofBce,  and  none  had 
arisen  in  either  of  those  offices  concerning  the  defendant's  sec- 
ond application."  In  Berry  v.  Cammet,  44  Cal.  351,  the  court 
said :  ''The  sale  of  the  lands  of  the  state  is  committed  to  the 
precutive  department  of  the  government;  and  the  judicial 
department  has  no  jurisdiction  of  controversies  arising  be- 
tween applicants  for  the  purchase  of  the  lands,  except  in 
such  matters  as  are  expressly  provided  for  by  the  statute." 
In  McFaul  v.  Pfankuch,  98  Cal.  402,  it  is  said :  **  It  is  not  a 
question  that  the  plaintiff  may  litigate  of  his  own  mere  voli- 
tion. A  preliminary  step  must  be  taken  by  invoking  the 
action  of  the  surveyor-general,  and  the  order  of  that  officer 
referring  the  rights  of  the  parties  to  the  determination  of  the 
superior  court  is  not  only  necessary  to  enable  the  plaintiff 
to  invoke  the  action  of  the  court,  bat  without  saoh  otrder  the 
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court  has  no  jurisdiction  to  hear  or  determine  the  rights  of  the 
parties."  In  Byrd  v.  Reichert,  74  Cal.  582,  the  court  says, 
with  reference  to  this  class  of  actions:  **When  a  court  has 
acquired  jurisdiction  to  hear  and  determine  an  action  of  the 
kind  above  referred  to,  it  is  evident  that  it  can  determine 
only  such  questions  as  are  involved  in  the  contest  on  whieh 
the  action  is  based.  It  cannot  determine  as  to  other  contestB 
or  other  asserted  rights,  and  in  so  far  as  it  attempts  to  do  so, 
its  action,  being  beyond  its  jurisdiction,  is  void."  In  Mont 
Blanc  C,  (?.  M.  Co,  v.  Bebour,  61  Cal.  364,  the  court,  speak- 
ing of  similar  provisions  of  the  federal  statute  with  relation 
to  contests  over  the  right  to  purchase  lands  from  the  United 
States,  said :  '*The  action  is  one  in  which  those  only  who  have 
filed  claims  to  the  land  in  the  United  States  land  office  could 
properly  be  made  parties  to  the  action,  which  was  brought 
for  the  sole  purpose  of  determining  the  rights  of  possesBion 
between  such  adverse  claimants."  It  has  been  held  that  after 
a  contest  has  been  referred  to  the  courts  for  determination, 
and  an  action  has  been  begun,  the  officers  of  the  state  are 
divested  of  further  power  with  reference  to  the  proposed  sale, 
and  cannot  receive  subsequent  applications.  {Laugenour  v. 
Shanklin,  57  Cal.  70;  Cunningham  v.  Shanklin,  60  Cal.  125; 
Wrinkle  v.  Wright,  136  Cal.  496.) 

The  conclusion  necessarily  follows  that  the  intervener  has 
not  been  aggrieved  by  the  judgment  and  order  from  which 
he  appeals.  Under  no  circumstances  was  he  entitled  to  obtain 
in  that  action  a  valid  or  effectual  judgment  with  respect  to 
his  rights.  The  state  is  the  owner  of  the  property,  and  it  has 
declared  by  statute  the  manner  in  which,  and  the  persons  to 
whom  a  sale  may  be  made.  No  person  other  than  those  be- 
tween whom  it  authorizes  an  action  to  be  begun  to  determine 
this  question  has  any  right  to  interfere  in  the  proceedings. 
or  can  gain  any  right  when  he  attempts  to  interfere.  Not  bein? 
an  aggrieved  party,  he  has  no  right  of  appeal. 

The  appeals  from  the  judgment  and  order  are  dismissed. 

Angellotti,  J.,  Van  Dyke,  J.,  McFarland,  J.,  Lorigan,  J.. 
and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 
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[a  F.  No.  3401.     Department  Two.— April  7,  1905.] 

GUISBPPE  LAGOMARSINO,  Respondent,  v.  ROSA  GIAN- 
NINI,  n£e  Lagomarsino,  Appellant. 

Pbomibsobt  Notb — Subsequent  Indobsbmxnt  b7  Thkd  Party — Want 
OF  OoNsmiBATiON. — Tbe  indoTBement  of  a  demand  note  bj  a  third 
party  long  subsequent  to  its  execution,  and  after  tbe  death  of  tbe 
maker,  without  any  new  eonsideration  or  the  relinquishment  of  any 
right  by  the  payee,  imposes  no  obligation  upon  the  indorser. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Franeisoo  denying  a  new  trial  M..0. 
Sloes,  Judge. 

The  facts  are  stated  in  the  opinion. 

Joseph  F.  Cayagnaro,  for  Appellant 

Devoto  ft  Richardson,  for  Respondent 

GRAY,  C. — ^The  plaintiff  sets  forth  in  his  complaint  a 
promissory  note  for  the  principal  sum  of  three  hundred  and 
fifty  dollars,  executed  by  the  husband  of  the  defendant  in  his 
lifetime  to  the  plaintiff.  He  alleges  further  that  he  demanded 
payment  and  threatened  suit  against  the  maker  of  said  note, 
and  that  thereupon  the  defendant  promised  that  if  the  plain- 
tiff would  pay  to  her  the  sum  of  one  hundred  dollars  and  not 
commence  the  suit,  the  defendant  would  guarantee  the  pay- 
ment of  the  said  note  of  three  hundred  and  fifty  dollars  and 
the  further  sum  of  one  hundred  dollars.  That  thereupon  the 
said  plaintiff  paid  to  defendant  one  hundred  dollars,  and  the 
defendant  wrote  her  name  across  the  back  of  said  note  and 
;>ia*:ed  figures  thereon  as  follows,  to  wit:  ''Mrs.  Rosa  Lago- 
marsino $450."  The  plaintiff  demanded  judgment  for  four 
hundred  and  fifty  dollars  and  interest.  On  a  trial  before  a 
jury  plaintiff  obtained  a  verdict  and  judgment  for  three  hun- 
dred and  fifty  dollars. 

The  defendant  appeals  from  an  order  denying  her  a  new 
irial.  One  of  the  defenses  made  at  the  trial  was  that  the 
signature  of  the  defendant  upon  the  back  of  the  note  was 
made  without  consideration.  We  think  the  undisputed  eri- 
(lenoe  taken  at  the  trial  established  this  defense. 

aXUVl.     GU.-IB 
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The  note  executed  by  defendant's  husband  was  dated  Janu- 
ary 1,  1898,  and  was  due  '*on  demand.*'  The  plaintiff  visited 
his  cousin,  the  husband  of  defendant,  about  January  1,  1900, 
finding  him  sick  in  bed,  and  demanded  payment  of  the  note. 
The  cousin  replied  that  he  had  no  money,  and  his  wife,  the 
defendant,  asked  for  a  further  loan  of  a  hundred  dollars.  The 
plaintiff  agreed  to  make  the  loan  and  to  deliver  the  money  to 
defendant's  brother.  Some  two  or  three  days  thereafter  de- 
fendant's brother  called  on  plaintiff  and  received  the  hun- 
dred dollars.  This  must  have  been  either  the  day  before  or 
on  the  same  day  that  defendant's  husband  died,  for  the  latter 
died  on  January  3,  1900.  In  none  of  those  conversations  does 
it  appear  that  anything  was  said  or  agreed  to  the  effect  that 
the  defendant  would  pay  either  her  husband's  note  or  the 
hundred  dollars  that  was  then  loaned.  Some  time  thereafter, 
the  evidence  as  to  the  date  varying  from  a  month  and  a  half 
to  a  year  and  a  half  after  the  death  of  the  husband,  the  plain- 
tiff came  to  the  defendant  and  induced  her  to  sign  her  name 
on  the  back  of  the  note  and  write  the  figures  thereon  **$450." 
The  defendant  testifies  that  the  plaintiff  *'came  there  so  often 
that  at  last  I  signed  it  to  satisfy  him  so  he  would  not  bother 
me. ' '  She  further  says :  *  *  I  didn  't  get  a  cent  for  signing  that 
note."  She  denies  and  says  that  it  is  not  true  that  she  prom- 
ised that  if  plaintiff  would  lend  her  a  hundred  dollars  and 
would  nbt  commence  suit  she  would  pay  plaintiff  the  whole 
amount.  She  declares  she  said  nothing  of  that  kind.  There 
is  no  evidence  that  she  did  say  anything  of  that  kind  at  any 
time. 

Conceding  that  the  hundred  dollars  was  loaned  to  defend- 
ant and  not  to  her  deceased  husband,  still  at  the  time  of  that 
loan  nothing  was  said  about  defendant  signing  any  note  or 
becoming  liable  on  the  note  in  any  way.  When  defendant  did 
place  her  name  on  the  back  of  the  note  nothing  was  said  about 
relinquishing  any  right  to  the  hundred  dollars  that  had  been 
loaned  her.  If  she  was  ever  liable  on  an  implied  contract  for 
this  hundred  dollars,  she  remained  liable  therefor  still,  after 
she  placed  her  name  on  the  note.  Wherein  did  the  considera- 
tion for  her  act  in  placing  her  name  there  consist!  What  did 
the  plaintiff  give  up,  or  what  did  the  defendant  receive  for 
her  signature  Y  There  was  no  talk  then  concerning  it  and  no 
promise  ever  made  that  plaintiff  would  refrain  from  bringing 
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Buit  on  the  note  for  any  length  of  time  or  at  all.  There  was  no 
consideration  for  this  act  of  the  wife  in  placing  her  name 
upon  the  note.  The  ease  is  similar  to  Chaffee  v.  Braume,  109 
Cal.  211,  wherein  it  was  held  that  a  mortgage  given  by  the 
wife  upon  her  separate  property  to  secure  her  husband's  ante- 
cedent debt,  without  any  new  consideration  received  by  either 
the  husband  or  wife  or  moving  from  the  creditor,  the  mort- 
gage is  not  obligatory  for  want  of  a  consideration. 

Conceding,  without  deciding,  that  this  signature  on  the  back 
of  the  note  was,  as  respondent  contends,  a  guaranty  in  writ- 
ing of  the  payment  of  the  note,  still  it  was  accompanied  with 
no  new  consideration.  "Where  a  guaranty  is  entered  into  at 
the  same  time  with  the  original  obligation,  or  with  the  accept- 
ance of  the  latter  by  the  guarantee,  and  forms  with  that 
obligation  a  part  of  the  consideration  to  him,  no  other  consid- 
eration need  exist.  In  all  other  cases  there  must  be  a  con- 
sideration distinct  from  that  of  the  original  obligation.'*  (Civ. 
Code,  sec.  2792.) 

The  guaranty  that  the  plaintiff  seeks  here  to  uphold  was 
of  the  husband's  antecedent  debt.  "No  new  consideration  was 
given  at  the  time  it  was  executed.  The  wife  received  nothing, 
the  husband  received  nothing,  the  creditor  parted  with  noth- 
ing. The  instrument  was,  therefore,  no  more  than  a  collateral 
.security  given  for  an  old  debt  of  the  husband.**  {Chaffer 
V.  Browne,  109  Cal.  211.) 

If  it  were  shown  that  the  wife  by  placing  her  signature  upon 
the  note  had  secured  the  cancellation  of  her  indebtedness  for 
the  hundred  dollars  loaned,  then  there  might  be  some  ground 
for  saying  that  there  was  a  consideration  for  her  act;  but 
this  is  not  shown.  Neither  is  it  shown  that  the  signature  and 
the  loan  of  the  hundred  dollars  were  parts  of  the  same  trans- 
action, but  on  the  contrary  the  evidence  shows  that  they  were 
entirely  separate  and  distinct,  and,  further,  that  defendant 
has  in  no  way  been  released  from  any  part  of  the  obligation 
she  may  have  been  under  to  pay  the  hundred  dollars  loaned. 

The  cases  of  Humboldt  Sav.  etc.  Soc.  v.  Dowd,  137  Cal.  408, 
and  Whelan  v.  Swain,  132  Cal.  390,  are  to  be  distinguished 
from  the  case  at  bar  in  this :  In  the  first  of  these  cases  there 
was  an  application  in  writing  to  plaintiff  "for  a  renewal 
loan  of  $3,500,  for  the  term  of  two  years."  This  application 
was  granted,  and  the  opinion  in  the  case  proceeds  upon  the 
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theory  that  the  new  note  and  mortgage  in  effect  extinguished 
the  old  note  and  mortgage.  The  court  says :  ''If  the  plaintiff 
had  attempted  to  bring  suit  upon  the  original  note  before  the 
maturity  of  the  note  in  the  suit  at  bar,  the  court  would  have 
held  that  the  transaction  as  to  the  new  note  and  mortgage  was 
an  agreement  to  forbear."  Of  course  the  ''renewal"  of  the 
note  and  mortgage  consisted  in  giving  a  new  note  and  mort- 
gage and  had  the  effect  to  extinguish  the  old  note  and  mort- 
gage. The  extinguishment  of  one  obligation  is  alwasrs  a  good 
consideration  for  another  obligation.  So  in  the  second  case, 
Whelan  y.  Bwain,  132  CaL  390,  the  old  note  was  surrendered 
and  this  was  held  to  be  a  good  consideration.  Nothing  was 
surrendered  in  the  case  at  bar.  No  obligation  was  extin- 
guished, and  no  right  to  bring  inmiediate  action  relinquished 
In  the  foregoing  opinion  we  have  assumed  that  the  hundred 
dollars  was  loaned  by  plaintiff  to  defendant,  but  this  assump- 
tion was  only  for  the  purposes  of  the  argument.  It  is  unneces- 
sary to  decide  appellant's  contention  that  the  hundred  dollars 
was  loaned  to  the  husband,  and  not  to  the  wife,  and  we  do  not 
in  this  opinion  mean  to  intimate  what  our  decision  would  be  if 
we  were  forced  to  decide  that  question.  Nor  do  we  wish  to  be 
understood  as  holding  that  in  law  the  writing  of  defendant's 
name  on  the  back  of  her  husband's  note  amounted  to  a  guar- 
anty of  the  note,  even  if  a  consideration  had  been  shown.  We 
only  assume  the  law  in  these  respects  to  be  as  contended  by 
respondent,  and,  notwithstanding  this  assumption,  for  the 
other  reasons  given,  advise  that  the  order  denying  a  new  trial 
be  reversed. 

Cooper,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  th«^  order 
denying  a  new  trial  is  reversed. 

Lorigan,  J.,  Henshaw,  J.,  Shaw,  J. 
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[8.  F.  No.  8672.    Department  Two.—  April  7,  1905.] 
T.  L.  STORY,  Respondent,  v.  J.  M.  NIDIPPER,  Appellant 

TUSPASS — ^DB81«U0TI0N    of    GBOWnvO    OlOF    BY    CatTLB — OONFUCnN« 

EviDENGB — SUPFOBT  OF  VxBDiCT. — ^Ih  an  action  of  trespass  for  the 
destmetion  of  a  growing  erop  of  eom  by  defendant's  cattle,  where 
the  evidence  is  sabstantiaUj  conflicting  as  to  the  extent  of  the 
injnry  done,  and  as  to  whether  phiintiff  wonld  or  would  not 
have  had  a  crop  if  there  had  been  no  trespass,  and  there  was 
evidence  that  the  cattle  destroyed  the  com  in  the  earlj  days 
of  July,  when  it  was  two  and  a  half  feet  high  and  in  a  thrifty 
and  growing  condition,  the  verdict  for  the  plaintiff  will  n«t  be 
disturbed. 

(n. — EvmxMGB— Imfbofbb  CBOsa-KxAinwATioM  to  Suppobt  Dxfbmsx.— 
The  court  properly  disaUowed  the  eross-cacamination  I7  the  de- 
fendant of  plaintiff's  witnesses  npon  mattera  not  testtilad  to  in 
chief,  the  object  of  which  was  to  draw  oat  facts  which  were  maMen 
of  defense. 

lo.— Offkb  to  Pay  fob  TBXSFAsa—AAiassiOM.— Evidence  was  adbsub- 
sible  to  show  an  offer  of  the  defendant  to  pay  a  certain  sum  fte 
the  trespass,  for  the  purpoee  of  showing  an  admission  that  defend- 
ant's  cattle  had  done  the  damage. 

Id. — ^Ikfbopkb  Compabison  of  Obops^ — ^Where  the  owner  of  adjoining 
land  had  testified  without  contndiction  that  the  land  on  which  he 
had  sowed  Indian  com  was  a  different  character  of  soil  from  that 
of  plaintiff's,  requiring  different  treatment,  and  that  on  soil  simihir 
to  that  of  pkintiff  he  had  sown  Egsrptiui  com,  it  was  not  error 
to  ezdude  evidence  for  the  defendant  to  institute  a  comparison 
between  the  com  growing  on  such  land  and  plaintiff's  erop  of 
Indian  com  which  was  destroyed. 

Vow— Bvn>BNCB  AS  TO  Talui  OF  Matub»  Gbop— Ihbtsuotiom— Waitxb 
or  OBjBonoNw^Where  plaintiff  introduced  without  objection  testi- 
mony as  to  the  value  of  the  crop  of  com  when  matured,  and  the 
court  instracted  the  jury,  in  harmony  with  plaintiff's  theory  of  the 
ease,  that  if  they  found  from  the  evidence  that  defendant's  cattle 
desteqyed  plaintiff's  erop,  the  value  of  the  com  when  it  would  have 
matured,  less  the  cost  of  caring  for  and  harvesting  it,  would  be  the 
detriment  proximately  caused  hj  its  destruction,  and  no  exception 
was  taken  to  such  instraction,  and  defendant  asked  for  no  instruc- 
tion as  to  any  different  measure  of  damages,  and  objection  to  the 
instraction  will  not  be  considered  upon  appcaL 

tn. — ^iNSTBUcnoMs  mot  Dxxmed  Excxftkp  to. —  Instructions  in  dvil 
cases  are  not  deemed  excepted  to,  but  must  be  excepted  to  in  order 
to  enable  the  appellant  to  take  advantage  of  crrora  in  tiMm,  if  sosh 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  denying  a  new  trial.  H.  Z,  Austin, 
Judge. 

The  facts  are  stated  in  the  opinion. 

H.  H.  Welsh,  for  Appellant 

J.  0.  Traber,  for  Bespondent. 

CHIPMAN,  C. — Trespass.  The  cause  was  tried  to  a  jurj- 
and  plaintiff  had  a  verdict  for  three  hundred  and  twenty-five 
dollars.  Judgment  passed  accordingly,  from  which  defendant 
appeals,  and  also  from  the  order  refusing  his  motion  for  a  new- 
trial. 

Plaintiff  was  in  possession  of  forty  acres  of  land  in  Fresno 
County  under  a  contract  to  purchase.  He  planted  about 
thirty-five  acres  to  Indian  com.  The  complaint  charges  that 
the  defendant's  cattle  in  the  early  part  of  July,  1902,  *'ran 
and  trespassed  upon  said  land  and  ate  and  entirely  destroyed 
said  corn  so  that  the  saipe  will  not  mature  and  produce  a  crop, 
and  the  same  is  now  entirely  valueless."  The  complaint  was 
filed  July  12,  1902. 

There  was  evidence  tending  to  show  that  plaintiff  prepared 
his  land  for  planting  com,  and  planted  the  land  in  such 
manner  and  at  such  time,  its  quality  considered,  as  would  ordi- 
narily have  produced  an  average  crop  without  further  atten- 
tion. There  was  much  testimony  touching  this  matter,  and 
the  evidence  of  plaintiff  that  the  methods  of  husbandry 
adopted  by  him  would  have  given  him  a  crop  was  controverted 
by  defendant's  witnesses,  thus  producing  a  conflict  on  the 
vital  question — ^whether  or  not  plaintiff  would  have  had  a 
r*rop,  barring  the  alleged  trespass.  There  was  evidence  that 
defendant's  cattle  did  enter  upon,  tramp  down,  and  eat  off 
the  com.  in  the  early  days  of  July,  when  it  was  about  two  or 
two  and  a  half  feet  high,  and  in  a  thrifty  and  growing  con- 
dition,  and  did  so  far  destroy  it  as  to  make  it  impossible  for 
the  corn  to  revive  and  mature  a  crop.  This  evidence  was  also 
strongly  controverted  and  disputed  by  defendant's  witnesses. 
Under  such  conditions  of  the  record  this  court,  as  has  been 
frequently  held,  cannot  disturb  the  implied  findings  of  the 
jury. 
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Defendant  assigned  certain  errors  of  law  committed  at  the 
trial  in  ruling  upon  the  admissibility  of  evidence.  The  first 
six  exceptions  arose  on  the  cross-examination  of  plaintiff's 
witnesses.  The  objection  was,  that  the  questions  were  not 
proper  on  cross-examination,  and,  we  think,  was  rightly  sus- 
tained. The  questions  related  to  the  kind  of  land  belonging 
to  one  Bridges  adjoining  plaintiff's  land  and  the  crop  grown 
thereon.  Nothing  was  said  in  chief  about  Bridge's  land  by 
the  witnesses  cross-examined.  The  questions  might  have  had 
a  tendency,  by  comparison,  to  prove  defendant's  defense,  but 
it  was  not  permissible  for  defendant  to  establish  his  defense 
in  this  manner,  in  violation  of  settled  rules  governing  cross- 
examinations.  Defendant's  purpose  seems  to  have  been  not 
so  much  to  test  the  correctness  of  witnesses'  testimony  as  tt^ 
draw  out  facts  which  were  matters  of  defense. 

Exception  No.  7  was  taken  on  defendant's  motion  to  strike 
out  the  statement  of  the  witness  that  in  a  conversation  with 
defendant  he  told  witness  that  he  had  offered  plaintiff  a  hun 
dred  dollars  for  damages  conmiitted  by  his  cattle.  Defend 
ant's  point  is,  that  the  conversation  related  to  a  compromise, 
and  hence  inadmissible.  Such  was  not  the  purport  of  the 
statement  made  by  defendant.  The  purpose  of  tiie  evidence 
was  to  show  an  admission  that  defendant's  cattle  had  done 
the  damage  and  the  evidence  went  no  further.  There  was 
other  evidence  that  defendant's  cattle  caused  the  injury.  To 
exception  9  it  may  be  answered  that  there  was  sufficient  evi- 
dence to  go  to  the  jury  at  the  close  of  plaintiff's  case  in  chief, 
and  the  motion  for  a  nonsuit  was  properly  denied. 

Exceptions  10,  11,  12,  and  13  arose  out  of  plaintiff's  objec- 
tion to  certain  testimony  offered  by  defendant  to  institute  a 
comparison  between  the  com  grown  on  Bridge's  land,  above 
referred  to,  and  plaintiff's  crop.  Bridges  had  testified,  which 
was  uncontradicted,  that  his  land  was  unlike  plaintiff's  land, 
except  a  portion  which  was  similar,  but  on  this  land  he  sowed 
Egyptian  com — ^not  Indian  com,  such  as  plaintiff  planted. 
The  balance  of  his  land  was  planted  in  Indian  com,  but  was  a 
different  character  of  soil,  requiring  different  treatment,  as 
fully  appeared.  It  was  not  error,  therefore,  to  exclude  the 
evidence,  for  it  fumished  no  just  or  fair  standard  of  com- 
parison. 

The  remaining  point  urged  by  the  defendant  is,  that  the 
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court  gave  an  erroneous  instruction  to  the  jury,  as  follows: 
*'Tou  are  instructed  that  if  you  find  from  the  evidence  that 
defendant's  cattle  destroyed  the  crop  of  com  owned  by  plain- 
tiff, that  the  value  of  the  com  when  it  would  have  matured, 
less  the  cost  of  caring  for  and  harvesting  the  same,  would 
^  the  detriment  proximately  caused  by  the  destmction 
thereof." 

It  appears  from  the  record  that  plaintiff  was  permitted, 
witb/iit  objection,  to  introduce  testimony  to  show,  among 
other  facts,  the  value  of  the  crop  when  matured,  as  a  guide 
So  the  jury  in  determining  the  damage.  There  was  no  excep- 
tion taken  to  this  instruction,  which  seems  to  have  been  given 
pursuant  to  the  theory  on  which  plaintiff  was  permitted  to 
present  his  case.  And  defendant  asked  for  no  instraction  pre- 
senting any  different  measure  of  damages.  In  his  specifica- 
tion of  errors  of  law  defendant  made  no  reference  to  this 
instruction.  In  his  specifications  of  the  insufficiency  of  the 
evidence  the  points  are,  that  there  is  no  proof  that  defendant 
owned  or  controlled  the  trespassing  cattle,  and  that  the  fail- 
ure of  plaintiff's  com  to  mature  was  due  to  his  failure  to 
properly  plant,  cultivate,  and  care  for  the  com.  There  was 
no  specification  that  there  was  any  failure  of  proof  as  to  the 
value  of  a  matured  crop  and  other  facts  referred  to  in  the 
instruction,  except  as  above  stated.  Instructions  must  be  ex- 
cepted to  in  order  to  enable  the  appellant  to  take  advantage 
of  errors  in  them,  if  such  exist.  Instructions  in  civil  cases  are 
not  deemed  to  have  been  excepted  to.  (Code  Civ.  Proc.,  see. 
647.)  We  do  not  think  defendants  should  be  heard  now  to 
raise  the  question  for  the  first  time  as  to  the  correctness  of  the 
instruction,  even  though  plaintiff  seems  to  be  willing  to  meet 
the  point  without  urging  the  objection  that  defendant  failed 
to  note  an  exception  to  the  instruction.  Defendant  could  have 
saved  his  point  at  the  trial  by  objecting  to  testimony  as  to  the 
value  of  a  matured  crop.  Not  having  done  so,  and  not  having 
excepted  to  the  instruction  given  in  harmony  with  the  theory 
on  which  the  evidence  went  to  the  jury,  we  do  not  thing  the 
appellate  court  should  now  concern  itself  with  the  question. 
To  do  so  would  give  sanction  to  a  practice  which  would  abro- 
gate well-settled  rules  of  procedure  and  make  it  competent  for 
the  parties  to  cause  alleged  errors  of  the  lower  court  com- 
mitted at  the  trial  to  be  reviewed  here  which  that  court  was 
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given  no  opportunity  to  correct  by  timely  objection  or  excep- 
tion. 
It  is  advised  that  the  judgment  and  order  be  affirmed. 

Gray,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  th*  judg- 
ment and  order  are  affirmed. 

Lorigan,  J.,  Henshaw,  J.,  Shaw,  J. 


[8.  F.  No.  3901.    Department  Two.— Apnl  7,  1905.] 

J.  B.  McGLEW,  Respondent,  v.  JOHN  J.  MoDADE,  Adnm- 
istrator,  etc.,  of  Anastasia  McGlew,  Deceased,  Appellaxit 

BsTATBS  or  Deceased  Persons — Claims — ^Voluktabt  PATicrvrr.— A 
brother  of  a  deceased  person,  who  made  a  yolnntary  payment  of  a 
debt  dne  from  the  decedent  for  professional  serriees  of  a  phTsieiaa 
rendered  during  the  last  illness,  without  taking  assignment  of 
the  claim,  and  without  request  to  make  such  payment,  and  with  no 
promise  of  repayment,  eannot  reeoyer  upon  a  elaim  jiresented 
against  the  estate. 

Id. — ^EvDXNGB — Disqualification  or  Witness. — One  who  has  rendered 
serriees  to  the  deceased  cazmot  testify  as  to  any  matter  of  fact  that 
occurred  before  the  death  of  the  deceased,  in  his  own  fayor  or  in 
fayor  of  an  assignee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion. 

Grant  A.  Laughlin,  for  Appellant. 

Charles  H.  Hubbs,  for  Bespondent 

COOPER,  C. — Plaintiff  brought  this  action  to  recover  upon 
a  claim  against  the  estate  of  his  deceased  sister  for  $1,234. 
He  recovered  the  sum  of  $364,  which  included  the  following 
item:    ''To  amount  paid  Dr.  D.  B.  Barger  by  claimant,  for 
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professional  services  rendered  to  decedent,  $325."  Defendant 
prosecutes  this  appeal  from  the  judgment  and  order  denying 
his  motion  for  a  new  trial,  and  the  only  dispute  is  as  to  the 
quoted  item.  It  appears,  from  the  testimony  of  Dr.  Barger, 
that  he  performed  professional  services  for  deceased  from 
October,  1899,  to  October  30,  1901,  the  date  of  her  death,  and 
that  $325  was  the  reasonable  value  of  said  services;  that  he 
had  a  claim  against  the  estate  for  such  services,  but  that  it 
was  paid  by  plaintiff.  Plaintiff  testified  that  the  doctor 
wanted  some  money  and  he  paid  him.  Plaintiff  did  not  even 
require  an  itemized  bill,  nor  did  he  have  any  information  as 
to  the  correctness  of  the  bill.  He  paid  it  without  request  and 
as  a  mere  volunteer.  In  such  case  the  law  will  not  allow  the 
person  making  the  voluntary  payment  to  recover.  The  estate 
was  not  bound  to  accept  the  plaintiff  as  its  creditor  without 
its  consent.  If  a  claim  existed  in  favor  of  Dr.  Barger  he 
should  have  made  it  out  in  proper  form  and  verified  and  pre- 
sented it  to  the  executors  of  tiie  estate  for  allowance,  or  he 
could  have  assigned  it  to  plaintiff.  In  such  case  the  law  would 
not  have  allowed  Dr.  Barger  to  testify  as  to  any  matter  of 
fact  that  occurred  before  the  death  of  deceased.  (Code  Civ. 
Proc,  sec.  1880,  subd.  3.)  Here  he  was  permitted  to  testify 
in  favor  of  plaintiff. 

There  can  be  no  recovery  for  the  voluntary  payment  of  the 
debt  of  a  third  party  without  request  and  with  no  promise  of 
repayment  by  the  party  whose  debt  is  paid.  (1  Parsons  on 
Contracts,  p.  471;  McOee  v.  City  of  San  Jose,  68  Cal.  91; 
Curtis  V.  Parks,  55  Cal.  106 ;  Huddleston  v.  Washington,  136 
Cal.  519.) 

We  advise  that  the  judgment  and  order  be  reversed. 

Gray,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed. 

McFarlandy  J.,  Henshaw,  J.,  Lorigan,  J. 
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[8.  P.  No.  3996.     Department  Two. — April  7,  1905.] 

M.  STONE,  E.  A.  BRIDGFORD,  and  W.  J.  HOTCHKISS, 
Trustees,  etc..  Respondents,  v.  MARY  E.  HARRIS,  Ap- 
pellant. 

LiXN  UNDER  Ck)NTBACT — TbUST  FOR  LANDOWNERS  IN  BBOLAMATION  DIS- 
TRICT— ^Levee  System — Resolution  fob  District  Work — ^Lisn  not 
Enforcrable. — Authority  given  by  contract  to  trustees  appoiiited 
by  landowners  in  a  reclamation  district  to  complete  and  maintaia 
a  levee  system  provided  for  therein,  and  to  assess  the  cost  and  fore- 
close a  lien  therefor,  does  not  include  a  lien  for  the  performance 
of  any  distinct  obligation  not  incidental  to  the  levee  system 
described,  nor  authorize  the  enforcement  of  any  lien  for  the  cost 
of  construction  of  a  ditch  and  pumping  plant  and  operation  of  the 
plant,  granted  to  the  trustees  by  si:bsequent  resolution  of  the 
bndownera,  not  referring  to  the  original  contract,  and  not  pro- 
viding for  any  distinct  lien  therefor,  though  the  owners  are  under 
an  implied  obligation  to  pay  the  costs  thereof. 

Id. — Construction  of  Contract — Power  Given  to  Ownxu — ^Wobk  In- 
cidental TO  Levee  System. — ^A  clause  of  the  eontnust  giving  to 
the  trustees  power  to  act  as  may  be  directed  by  a  majority  of  the 
owners  in  acreage  cannot  be  construed  to  empower  such  majority 
to  authorize  a  lien  for  any  work  not  incidental  to  the  levee  system 
described  in  the  contract.  The  expenditures  for  the  pumping  plant 
and  ditch,  authorized  by  resolution  of  the  owners,  w«re  not  inci- 
dental to  such  levee  system.  * 

Id« — Foreclosure  of  Lien — Pleadino — Demurrer  Imfropeblt  Over- 
ruled— Reversal  of  Judgment — Direction  to  Court. — ^Where  a 
demurrer  to  the  complaint  seeking  the  foreclosure  of  an  assessment, 
including  the  work  done  upon  the  ditch  and  pumping  plant,  was 
improperly  overruled,  and  the  judgment  of  foreclosure  ia  erroneous, 
it  will  be  reversed,  with  direction  to  sustain  the  demurrer  with 
leave  to  amend  the  complaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Con- 
tra Costa  County.    William  S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion. 

John  T.  Carey,  for  Appellant. 

Hudson  Qrant,  and  E.  A.  Bridgford,  for  Respondents. 

CHIPMAN,  C. — This  is  an  action  to  recover  judgment  for 
the  sum  of  $434.40,  being  defendant's  proportion  of  an  assess- 
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ment  kried  by  plaintiffs  as  trustees  upon  the  land  embraced 
ID  Sand  Mound  Reclamation  District  No.  1,  Contra  Costa 
County,  and  to  have  the  same  declared  to  be  a  lien  on  defend- 
ant's land  and  for  the  sale  thereof  ''in  the  usual  way  accord- 
ing to  the  practice  of  this  court  in  such  cases  made  and 
provided  to  satisfy  said  lien"  and  ''for  such  other  relief  as 
may  seem  meet,"  etc.  A  demurrer  was  overruled,  and,  de- 
fendant refusing  to  answer,  plaintiffs  had  judgment  "for  the 
sum  of  $275.40,  which  sum  is,  by  virtue  of  the  agreement  set 
forth  in  said  amended  complaint,  a  valid  lien  upon  the  lands 
and  premises."  The  usual  foreclosure  sale  was  adjudged. 
Defendant  appeals  from  the  judgment. 

It  appears  from  the  amended  complaint  that  certain  land- 
owners in  Contra  Costa  County,  including  defendant,  being 
desirous  of  reclaiming  their  lands  from  the  tide  overflow,  on 
April  23, 1894,  entered  into  an  agreement  in  writing,  fully  set 
forth  in  the  complaint.  There  was  an  old  levee  then  in  exist- 
ence and  what  is  referred  to  as  the  new  levee  also  partly  con- 
structed, and  the  agreement  contemplated  the  extension  and 
completion  of  this  new  levee  so  as  to  join  the  old  levee,  also 
the  "building  up  and  repairing  a  certain  old  levee  and  there- 
after maintaining  the  entire  levee  system,  reclaiming  and 
inclosing  the  lands  hereinbefore  designated."  In  considera- 
tion of  the  benefits  to  accrue  to  elKch  of  the  parties  and  of  their 
mutual  covenants  contained  in  the  agreement,  it  was  agreed 
that  "three  trustees  shall  be  appointed  by  a  majority  of  the 
owners  in  acreage  of  said  lands,  who  shall  hold  their  office 
during  the  life  of  such  majority.  * '  It  was  made  the  duty  of  the 
trustees  (any  two  of  whom  might  act)  "to  execute  the  objects 
and  purposes  of  this  contract,  and,  when  they  shall  have  ac- 
cepted their  appointment,  they  shall  by  virtue  of  their  office 
become  and  be  the  agents  and  attorneys  in  fact  of  all  the  par- 
ties to  this  agreement  with  power  to  act  as  herein  provided, 
or  as  may  be  hereinafter  directed  by  a  majority  of  the  owners 
in  acreage  of  said  lands."  The  trustees  were  given  power  to 
"select,  appoint,  and  control  a  superintendent  of  the  work 
herein  provided  to  be  done."  The  trustees  were  to  serve  with- 
out compensation.  It  was  agreed  that  the  "new  levee  shall 
Ve  fully  completed  and  built  up  where  necessary,  along  that 
x)rtion  which  has  been  partially  constructed,  and  shall  then  be 
'  xtended  to  and  built  from  the  point  to  which  the  same  is  now 


April,  1905.]  Stone  v.  Harris.  557 

built,"  thence  to  intersect  the  old  levee.  Flood-gates  in  the 
new  levee  were  provided  for,  and  it  was  agreed  that  the  trus- 
tees should  ''ascertain  the  cost  of  the  work  already  done  upon 
said  new  levee,  and  what  it  will  cost  to  complete  the  same  to 
the  point  of  the  terminus  of  said  route,  with  necessary  and 
proper  flood-gates."  Then  follows  a  description  of  the  old 
levee,  with  which  the  new  levee  was  to  form  a  junction.  The 
trustees  were  given  authority  ''to  assess  the  whole  cost  of  the 
new  levee,  both  the  part  completed  and  the  extension  to  be 
built  as  aforesaid,  and  also  the  cost  of  repairing  the  old  levee 
and  of  maintaining  all  levees  necessary  to  protect  the  entire 
body  of  land  from  overflow,  upon  each  of  the  parties,"  etc., 
and  each  party  agreed  to  pay  said  amount  upon  the  notice  pro- 
vided to  be  given.  The  trustees  were  granted  further  power 
to  make  contracts  for  said  work  "and  all  the  future  expendi- 
tures and  outlays  paid  out  or  incurred  for  the  purpose  of  keep- 
ing up  the  whole  system  of  said  levee  and  every  part  thereof 
so  as  to  protect  the  entire  body  of  swamp  and  overflowed  land 
mentioned  herein,  and  every  tract  or  parcel  thereof  from 
overflow  shall  be  borne  and  paid  for  by  all  the  parties  hereto 
and  by  their  successors  in  interest  in  said  lands.  .  .  .  And  it 
is  further  agreed  that  when  so  built  up  and  completed  the 
said  levee  system,  ditches  and  flood-gates  shall  be  under  the 
control  and  management  of  said  trustees."  The  covenants 
were  to  run  with  the  land.  "The  debt  of  any  party  to  this 
contract,  accruing  under  and  by  virtue  of  its  provisions  shall 
be  a  lien  upon  the  lands  owned  by  him  within  the  reclaimed 
districts  and  shall  continue  to  be  so  until  such  debt  is  paid," 
and  foreclosure  of  such  Hen  is  authorized,  "but  without  fur- 
ther liability"  than  for  his  assessment  There  are  other  pro- 
visions of  the  agreement,  but,  as  they  do  not  bear  upon  any 
question  raised,  they  need  not  be  stated.  The  complaint  shows 
that  some  changes  of  ownership  of  land  by  the  trustees  oc- 
curred and  that  plaintiffs  became  owners  and  legally  elected 
trustees.  It  is  then  set  forth  that  notwithstanding  the  main- 
tenance of  the  levee  system  above  mentioned  it  was  found  that 
in  the  rainy  season  water  gathered  upon  the  lands  and  pre- 
vented successful  cultivation  thereof,  and  that  it  became  neces- 
sary to  erect  a  pumping  plant  and  to  construct  a  large  ditch 
across  the  district  into  which  water  could  be  collected  and 
drained  to  the  site  of  said  pumping  plant;  that  realizing  the 
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necessity  for  said  ditch,  all  the  owners,  including  defendant, 
being  present,  on  July  6,  1901,  unanimously  passed  a  resolu- 
tion at  a  regular  meeting  authorizing  the  construction  of  said 
ditch  by  ''the  trustees  together  with  Mr.  Franks,  superin- 
tendent." ''After  the  ditch  is  located  the  right  of  way  of  the 
same  is  to  be  conveyed  to  the  district  and  thereafter  to  be 
under  the  control  of  the  trustees  of  said  district."  The  ditch 
was  dug  and  the  right  of  way  conveyed  to  the  district  at  a 
cost  of  $3,550.  On  November  12, 1901,  all  the  owners,  includ- 
ing defendant,  unanimously  passed  a  resolution  at  a  regular 
meeting  authorizing  the  trustees  to  ''procure  a  good  and  suffi- 
cient pumping  plant  for  the  discharge  of  water  to  be  collected 
in  the  ditch  now  in  the  course  of  construction  in  the  district." 
The  trustees  erected  the  pumping  plant  at  the  cost  of  five 
thousand  dollars,  and  expended  $645  for  coal  to  operate  the 
same.  It  is  alleged  that  defendant  was  fully  advised  of  these 
expenditures  and  made  no  objection  thereto,  but  encouraged 
the  same.  It  is  also  set  forth  that  large  expenses  were  in- 
curred in  protecting  the  levees;  that  during  the  fall  of  1901 
and  the  spring  of  1902  a  large  amount  of  dredger  work  became 
necessary  and  additional  work  in  the  fall  of  1902  *'ux)on  said 
levees  to  protect  the  lands  of  said  district  against  the  flood 
waters  which  came  against  said  lands."  It  is  then  alleged 
that  to  pay  all  the  said  expenses  an  assessment  of  two  dollars 
per  acre  was  levied  on  December  11,  1901,  and  on  March  24, 
1902,  another  assessment  of  one  dollar  per  acre,  and  that  the 
sum  due  from  defendant  upon  such  assessments  was  $540,  and 
that  she  has  paid  the  sum  of  $105.60  thereof,  and  no  more, 
leaving  due  and  unpaid  the  sum  of  $434.40. 

The  grounds  of  demurrer  are  manifold.  1.  That  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  2.  That  the  court  is  without  jurisdiction.  3.  That 
the  plaintiffs  have  not  legal  capacity  to  sue:  (a)  Because  it 
does  not  appear  that  they  are  doing  business  under  the  name 
of  plaintiffs  or  an  associate  name,  or  have  an  associate  name; 
(b)  because  there  are  a  large  number  of  persons,  other  than 
plaintiff,  interested  in  the  remedy  and  are  not  made  parties, 
and  it  does  not  appear  that  plaintiffs  are  suing  for  the  joint 
benefit  of  all  parties  interested;  (c)  because  all  interested 
parties  are  not  joined  as  plaintiffs;  (d)  it  does  not  appear 
that  plaintifiEs  as  trustees  of  the  landowners  were  authorized 
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to  sue  for  or  collect  money  for  the  construction  of  said  ditch 
or  the  purchase  of  said  pumping  plant.  4.  That  there  is  a 
defect  of  parties  plaintiff  for  much  the  same  reasons  as  stated 
in  the  preceding  paragraph.  5.  That  several  eaaam  of  action 
are  attempted  to  be  set  forth,  but  are  not  separately  stated: 
In  substance,  because  the  assessment  for  the  work  on  the  levees 
is  by  the  agreement  payable  to  the  trustees,  with  which  is 
united  a  cause  of  action  for  defendant's  pro  rata  of  the  cost 
of  the  ditch  and  pumping  plant,  and  this  latter  is  due,  if  due 
at  all,  only  to  the  landowners ;  that  the  agreement  confers  no 
authority  on  the  trustees  to  levy  an  assessment  for  these  latter 
expenditures,  nor  does  the  agreement  make  them  a  lien  on  the 
land.  6.  For  much  the  same  reason  several  causes  of  action 
have  been  improperly  united.  7  and  8  present  no  new  x>oints. 
9.  Because  of  uncertainty  in  this,  that  it  cannot  be  ascertained 
from  the  complaint  what  amount  is  due  for  work  on  the  levees 
and  what  amount  for  the  cost  of  the  ditch  and  the  pumping 
plant  and  operating  expenses,  and  for  like  reasons  the  com- 
plaint is  ambiguous. 

We  do  not  think  there  can  be  any  doubt  that  the  agreement 
covered  all  expenditures,  for  building  and  maintaining  the 
levee  system.  But  appellant  insists  that  the  resolutions,  treat- 
ing them  as  establishing  contractual  relations  between  the 
parties,  formed  no  part  of  the  agreement  of  1894  by  which 
the  trustees  were  appointed  and  that  the  obligations  entered 
into  by  virtue  of  these  resolutions  created  no  lien  on  the  land 
and  did  not  authorize  an  assessment  to  be  levied  by  the  trus- 
tees and  enforced  as  such  under  the  original  agreement.  In 
this  view  we  concur.  It  is  manifest  from  a  reading  of  the 
instrument  that  the  parties  thereto  were  of  the  belief  and  so 
provided  that  the  levee  system  would  effect  the  purpose  in 
view,  which  was  the  prevention  of  overflow  of  the  land  by 
tide  waters.  Ample  provision  was  made  for  a  levee  system 
and  its  care  and  maintenance,  but  for  nothing  more.  The 
necersity  for  a  main  draining  ditch  across  the  district  and  the 
erection  of  a  pumping  plant  seems  not  to  have  arisen — at  least 
was  not  provided  for — ^until  in  1901,  six  or  seven  years  after 
the  trust  agreement  was  entered  into. 

No  reference  to  the  original  aj^reement  was  made  in  the 
resolutions,  nor  is  there  in  them  the  slightest  indication  thai 
the  cost  of  the  main  drainage  ditch  or  of  the  pumping  plant 
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or  of  operating  the  pump  was  to  become  a  lien  on  the  land,  or 
that  the  trostees  should  have  power  to  assess  the  owners  or  the 
land  for  this  cost.  There  was  an  implied  obligation  to  pay  the 
eost  but  no  agreement  that  a  lien  existed  to  secure  its  pay- 
ment. The  lien  created  by  contract  of  the  parties  (Civ.  Code, 
sec.  2881)  does  not  of  itself  exist  ''for  the  performance  of  any 
other  obligation  than  that  which  the  lien  originally  secured." 
(Civ.  Code,  sec.  2891.)  The  original  agreement  was  not  al- 
tered by  any  contract  in  writing  nor  by  any  executed  oral 
agreement  having  reference  to  it.  (Civ.  Code,  sec.  1698.)  As 
a  special  lien  it  could  be  enforced  only  **for  the  performance 
of  the  particular  act  or  obligation"  for  which  it  was  held, 
"and  of  such  obligations  as  may  be  incidental  thereto."  (Civ. 
Code,  sec.  2875.)  If  the  owners  had  deemed  the  drainage  ditch 
and  pumping  plant  as  incidental,  they  would  not  have  other- 
wise construed  the  agreement,  as  may  be  inferred  from  their 
having  subsequently,  when  the  necessity  arose,  passed  the 
resolutions  creating  the  new  obligation.  Nor  do  we  think  the 
cost  of  this  latter  work  can  be  regarded  as  incidental  to  the 
levee  system  which  was  the  specific  and  only  work  mentioned 
in  the  trust  agreement.  Respondents  contend,  however,  that 
in  the  clause  giving  the  trustees  the  ''power  to  act  as  herein 
provided,  or  as  may  be  hereinafter  directed  by  a  majority  of 
the  owners  in  acreage  of  the  land,"  the  word  "hereinaftet" 
is  meaningless,  and  should  be  either  rejected  or  construed  to 
mean  "hereafter/*  so  as  to  effectuate  the  purpose  contem- 
plated, which  was  reclamation.  Such  a  construction,  if  made 
to  include  expenditures  other  than  such  as  pertain  to  the  levee 
systems,  would  remove  all  limitations  from  the  agreement  and 
subject  the  lands  to  whatever  lien  burdens  a  majority  of  the 
landowners  might  decide  were  necessary  for  the  reclamation  of 
the  land,  and  this,  too,  in  disregard  of  what  manifestly  i9is 
deemed  by  the  owners  to  be  the  only  means  necessary  to  be 
adopted  when  they  made  the  agreement.  This  instnunent 
bears  the  impress  of  careful  and  intelligent  preparation,  and 
seemingly  was  intended,  as  its  terms  indicate,  to  limit  the 
reclamation  work  to  the  levee  system  and  such  work  as  might 
properly  be  said  to  be  incidental.  The  means  and  method 
being  thus  clearly  pointed  out,  would,  upon  familiar  prin- 
ciples, exclude  other  means  and  methods. 
We  are  clearly  of  the  opinion  that  no  authority  is  shown  for 
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levying  an  assessment  npon  the  land  to  meet  the  cost  of  the 
pumping  plant  and  the  main  ditch  connected  with  it,  nor  is 
any  authority  shown  for  making  such  assessment  a  lien  on  the 
land  and  foreclosing  it,  as  the  decree  does.  It  does  not  appear 
jxd*t  what  the  expenditures  were,  other  than  the  cost  of  digging 
the  main  ditch,  the  cost  of  the  pumping  plant  and  some  cost 
in  operating  it.  Manifestly,  however,  the  principal  items  of 
expenditures  included  in  the  decree,  and  the  only  ones  speci- 
fied, relate  to  the  pumping  plant  and  the  main  ditch.  This, 
we  think,  was  error,  and  requires  a  reversal  of  the  judgment 

The  other  questions  presented  by  the  demurrer  may  or  may 
not  arise  in  the  subsequent  proceedings,  and  we,  tiierefore, 
express  no  opinion  upon  them. 

It  is  advised  that  the  judgment  be  reversed,  with  directions 
to  sustain  the  demurrer,  with  leave  to  plaintiffs  to  amend  the 
complaint  if  so  advised. 

Harrison,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  with  directions  to  sustain  the  demurrer,  with 
leave  to  plaintifb  to  amend  the  complaint  if  so  advised. 
Lorigan,  J.,  Henshaw,  J.,  Angellotti,  J. 

Hearing  in  Bank  denied. 


[CWm.  No.  1168.     In  Bar''.— April  7,  1905.] 
THE  PEOPLE,  Respondent,  v.  CHIN  NON,  Appellant. 

Gfe^.MiNAL  Law — Chinxsi  Murdkc  Casi — Idxntitt  of  Ddyndant  in 
Doubt — OomrLicriNO  EvmsNCi  —  Miscombuct  or  Jubt  —  Riadino 
Newspaper  Aaticles. — Upon  the  trial  of  one  of  five  Chinamen 
jointly  aeensed  of  murder,  where  the  identity  of  the  defendant  was 
in  donbt,  and  the  testimony  of  rival  Chinese  tongas  was  such  that 
deliberate  perjury  must  have  existed  on  one  side  or  the  other,  it 
was  prejudieial  misconduct  for  jurors  to  have  read  newspaper 
articles  stating  that  the  district  attorney  had  arrested  for  perjury 
a  witness  for  the  defense  who  testified  that  an  identifying  witness 
was  elsewhere  when  .the  murder  was  committed,  and  that  a  poliee- 
tk,  who  testified  to  the  same  effect,  would  have  to  battle  to  keep 

CXLVI.    Cal.— M 
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out  of  the  penitentiary  if  information  said  to  be  in  possession  of 
the  district  attorney  was  correct. 
Id. — Proof  of  Misconduct — Affidavits  of  Jueors — Action  of  I>I8- 
TMCT  Attorney — Admission. — Though  the  defendant  cannot  prove 
misconduct  of  the  jury,  either  by  affidavits  upon  information  and 
belief,  or  by  positive  affidavits  to  jurors,  to  impeach  the  verdict 
against  him,  the  reason  of  the  rule  as  to  affidavits  of  juror  does 
not  apply  where  such  affidavits  showing  misconduct  of  the  jury  were 
produced  by  the  district  attorney  to  show  the  facts,  and  to  excuse 
them,  as  far  as  he  could.  The  misconduct  being  thus  in  effect 
admitted  by  the  district  attorney,  requires  the  granting  of  a  new 
triaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento Connty  and  from  an  order  denying  a  new  triaL  E,  C 
Hart,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  T.  Jones,  and  Hiram  W.  Johnson,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  C.  N.  Post,  Assistant 
Attomey-Gteneral,  for  Respondent. 

BEATTY,  C.  J.— The  defendant  is  one  of  five  Chinamen 
who  were  jointly  accused  of  the  murder  of  Jeong  Him.  Gup 
of  his  co-defendants — Sing  Yow — ^was  first  tried,  convicted, 
and  sentenced  to  death,  and  the  opinion  of  this  court  affirming 
that  judgment  will  be  found  reported  in  145  Cal.  1.  This 
defendant  was  afterward  convicted  on  the  same  charge,  and 
his  appeal  is  based  in  part  upon  assignments  of  error  which 
were  held  insufficient  in  the  former  case.  As  to  those  matters 
nothing  further  need  be  said  here.  The  remaining  points,  so 
far  as  they  require  discussion,  will  be  made  clearer  by  a  pre- 
liminary statement  of  the  case  in  its  more  general  aspects. 

The  homicide  occurred  in  the  town  of  Walnut  Grove  on  the 
Sacramento  River,  a  place  containing  a  population  of  several 
hundred  Chinese.  About  nine  o'clock  in  the  morning  Jeong 
Him  came  out  of  the  Chinese  restaurant  where  he  had  been 
eating  breakfast.  As  soon  as  he  appeared  on  the  street  three 
Chinamen  who  had  been  waiting  there  opened  fire  upon  him 
with  their  pistols.  He  fled,  apparently  wounded,  through  a 
part  of  Chinatown  and  down  the  bank  of  the  river,  closely  pur- 
sued by  two  or  three  Chinamen,  who  soon  came  up  with  him  at 
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a  i)oiiit  where  he  had  fallen  and  fired  five  or  six  shots  into  bis 
prostrate  body.  All  the  witnesses,  white  and  Chinese  alike, 
testify  to  these  facts,  making  it  a  clear  case  of  deliberate  mur- 
der. But  as  to  the  identity  of  the  murderers  the  case  is  far 
from  clear.  Not  one  of  the  white  witnesses  recognized  this 
defendant  or  either  of  his  co-defendants  as  one  of  the  two  nr 
three  Chinamen  who  pursued  the  deceased  to  the  point  where 
he  fell  and  was  shot  to  death.  A  number  of  Chinese  witnesses, 
however,  positively  identified  this  defendant  and  two  of  his 
eo-defendants  as  those  who  were  in  at  the  death  and  two  others 
as  among  those  who  fired  at  deceased  as  he  left  the  restaurant. 
On  the  other  hand,  about  an  equal  number  of  Chinese  wit- 
nesses swore  jnst  as  positively  that  only  two  men  joined  in  the 
pursuit  (on  which  point  they  were  corroborated  by  some  of 
the  white  witnesses),  that  they  knew  those  men  as  well  as  the 
defendants,  and  that  it  was  not  the  defendants  but  others, 
whose  names  they  gave,  who  followed  and  killed  the  deceased. 
Other  Chinese  witnesses  testified  that  at  the  very  time  of  the 
murder  this  defendant  and  some  of  his  co-defendants  were  al 
places  remote  from  the  scene  of  the  homicide.  In  short,  the 
ease  presents  all  the  family  features  of  the  ordinary  Chinese 
murder  case  in  which  one  tong  is  prosecuting  and  another 
defending — features  with  which  the  courts  of  this  state  have 
become  so  painfully  familiar.  We  have  one  set  of  witnesses 
testifying  to  one  state  of  facts  and  another  set,  in  about  equal 
numbers,  contradicting  them  point-blank  under  circumstances 
which  prove  to  a  demonstration  that  deliberate  perjury  has 
been  committed  on  one  side  or  the  other,  but  which  furnish 
very  insufficient  criteria  for  determining  where  the  truth  lies. 
It  is  apparent  that  in  such  a  case  any  unwarranted  action  by 
the  court  or  unauthorized  communication  to  the  jury  having  a 
tendency  to  convince  them,  or  to  arouse  a  violent  suspicion, 
that  any  of  the  witnesses  for  the  defense  were  swearing  falsely 
must  be  highly  if  not  fatally  prejudicial. 

It  happened  in  this  case  that  one  Lee  Bin,  a  former  resident 
of  Fresno,  was  one  of  the  principal  witnesses  for  the  prosecu- 
tion, to  prove  the  identity  of  the  murderers.  For  the  defense 
witnesses  were  called  to  prove  that  on  and  after  the  day  of 
the  homicide  Lee  Bin  was  still  in  Fresno. 

One  of  these  witnesses  was  Lee  Sam,  a  Chinaman,  and 
another  was  E.  B.  Bradley,  a  police  officer  of  Fresno.     The 
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last-named  witness  testified  to  seeing  Lee  Bin  in  Fresno  sub- 
sequent to  the  date  at  which  he  swore  he  had  left  that  city,  and 
his  testimony  tended  to  prove  that  he  was  still  in  Fresno  at  the 
date  of  the  homicide.  Lee  Sam  testified  even  more  positively 
to  the  same  effect.  As  soon  as  Lee  Sam  left  the  witness  stand 
he  was  by  direction  of  the  district  attorney  arrested  in  the  hall 
of  the  eourthonse  and  just  outside  of  the  courtroom.  It  is 
not  dear  that  the  arrest  was  witnessed  by  any  of  the  jurors, 
but  it  does  appear  that  they  or  some  of  them  were  informed 
of  the  arrest  almost  immecQately  after  it  occurred,  and  that 
'  the  arrest  was  made  on  a  charge  of  perjury.  The  next  morn- 
ing, and  while  the  trial  was  still  in  progress,  the  following 
article  appeared  in  the  Record-Union,  a  daily  newspaper  pub- 
lished at  Sacramento,  where  the  cause  was  on  trial: — 

"CHINESE  WITNESS  ARRESTED. 


"The  trial  of  Ting  Non,  charged  with  the  murder  of  Jeong 
Him  in  Walnut  Grove  the  twenty-first  of  last  month,  rises 
above  the  dead  level  of  generalities.  It  is  a  stupendous  battle 
betwoen  rival  tongs,  and  upon  comparing  the  testimony  given 
by  the  witnesses  of  one  side  with  that  given  by  those  of  the 
other,  it  is  apparent  that  somebody  has  got  wrong  on  facts. 
The  trial  is  replete  with  incidents.  Last  Wednesday  one  of 
the  bosses  interested  in  the  defense  was  barred  from  the  court- 
room and  cited  to  appear  to  show  cause  why  he  should  not  be 
punished  for  contempt.  His  offence  consisted  in  signaling  to 
witnesses  on  the  stand,  apparently  coaching  them  as  to  their 
answers  to  questions,  and  Judge  Hart  caught  him  in  the  act. 

"Lee  Sam  was  a  witness  for  the  defense  yesterday  morning, 
and  his  testimony  got  him  into  trouble.  He  now  occupies  a 
cell  in  the  County  Jail  with  a  charge  of  perjury  hanging  o^er 
him. 

"Lee  Sam's  testimony  was  intended  to  impeach  Lee  Bin,  one 
of  the  chief  witnesses  for  the  prosecution.  Bin  testified  that 
he  was  in  Walnut  Grove  at  the  time  of  the  shooting,  and  his 
testimony  was  considered  to  be  strong.  According  to  his  testi- 
mony he  left  Fresno  November  5th  last  for  San  Francisco, 
and  that  he  subsequently  went  to  Walnut  Grove  and  was  pres- 
ent when  the  shooting  was  done.  Sam  yesterday  testified  that 
Bin  was  in  Fresno  from  the  1st  to  the  28th  of  F'ebruary  last. 
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inelnsiye,  and  was  not  in  Walnut  Orove  at  all.  He  was  em- 
phatic in  his  statement,  and  as  the  district  attorney  has  evi- 
dence that  he  deems  oonclusive  that  shows  Bin  left  Fresno 
November  5th,  and  was  in  Walnut  Orove  at  the  time  of  the 
shooting,  he  acted  promptly. 

''Assistant  District  Attorney  Yell  quietly  left  the  courtroon) 
and  when  Sam  stepped  down  from  the  witness-chair  and 
walked  out  into  the  corridor  he  was  arrested  and  locked  up 
on  a  charge  of  perjury. 

''To  a  Record-Union  reporter  District  Attorney  Seymoui 
said:  'We  do  not  desire  to  do  a  thing  that  would  influence 
anybody  regarding  the  trial  one  way  or  the  other,  but  they 
are  carrying  this  thing  too  far,  and  it  has  got  to  stop.'  With 
the  evidence  on  hand  it  is  the  intention  of  the  district  attor- 
ns's  office  to  prosecute  Sam  to  a  finish  after  the  Chinese 
murder  cases  shall  have  been  disposed  of .  .  .  .  " 

And  while  the  cause  was  still  on  trial,  the  News,  a  weekly 
paper  published  in  Sacramento,  appeared  with  the  foUow- 
ing:— 

"A  POLICEMAN'S  PERIL. 

"Policeman  John  Bradley  of  Fresno  will  have  to  battle  to 
keep  out  of  the  penitentiary  if  information  said  to  be  in  pos- 
session of  District  Attorney  Sesrmour  is  correct.  Bradl^  is  a 
witness  for  the  defense  in  the  trial  of  a  Chinese  for  murder 
in  the  Superior  Court  here.  He  swore  that  between  Novem- 
ber 5th  and  15th  Lee  Bin  was  in  Fresno.  Bin  is  a  main  wit- 
ness for  the  people  and  declares  that  he  witnessed  the  murder 
at  Walnut  Orove  on  November  Sth,  when  Bradley  claims  to 
have  seen  him  in  Fresno. 

"The  district  attorney  is  understood  to  have  learned  that 
Bin  withdrew  his  deposit  in  the  First  National  Bank  in  Fresno 
before  the  date  named  by  Bradley,  and  that  the  coolie  left 
Fresno  on  the  same  day. 

"Already  one  witness  for  the  defense,  a  Chinese,  has  been 
arrested  for  perjury,  and  is  now  in  the  county  jaiL'' 

Both  of  these  articles  were  read  during  the  trial  by  severai 
of  the  jurors.  Of  this  fact  there  can  be  no  doubt,  because  wv 
have  in  the  record  the  affidavits  of  the  jurors  themselves, 
admitting  that  th^  read  one  or  both  of  the  articles,  but  claim- 
ing  that  thqr  made  no  impression  on  their  minds  and  did  not 
in  the  least  infhiiiae  them  in  arriving  at  their  verdict,  etc. 
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The  reading  of  these  articles  by  the  jurors  was  grave  mis- 
conduct, and,  under  the  peculiar  circumstances  of  this  case, 
must  have  prejudiced  the  defense.  {People  v.  Stokes,  103 
Gal.  196.^)  And  the  misconduct  being  admitted,  the  jurois 
cannot  be  heard  to  deny  its  prejudicial  influence.  (People  v. 
Stokes,  103  CaL  196,  and  People  v.  Azoff,  105  Cal.  634.) 

The  only  question  arising  in  this  connection  is  one  not 
raised  by  the  attorney-general,  but  suggested  in  the  discus- 
sion here.  The  sole  evidence  offered  by  defendant  to  prove 
that  the  jurors  read  the  newspaper  articles  consisted  of  affi- 
davits based  on  information  and  belief,  and  it  has  been  held 
that  such  affidavits  are  not  competent  evidence  to  support 
charges  of  misconduct.  The  only  positive  evidence  of  the 
misconduct  here  alleged  is  supplied  by  the  affidavits  of  the 
jurors  themselves,  and  it  has  been  many  times  decided  upon 
grounds  of  public  policy  that  a  juror  cannot  be  allowed  to 
impeach  his  own  verdict  by  evidence  of  misconduct  on  the 
part  of  himself  or  his  fellows.  But  these  decisions  were  all 
made  in  cases  in  which  the  evidence  was  offered  by  the  party 
against  whom  the  verdict  was  given,  and  the  considerations 
of  public  policy  upon  which  they  were  based  have  no  applica- 
tion where  the  evidence  is  offered  by  the  party  who  gained 
by  the  verdict  and  is  seeking  to  sustain  it.  Such  a  case  is 
not  within  the  reason  of  the  rule  and  does  not  involve  the  mis- 
chief to  be  prevented.  Especially  in  a  criminal  case  it  is  not 
to  be  supposed  that  the  district  attorney — a  sworn  public  of- 
ficer charged  by  law  with  the  duty  of  protecting  the  interests 
of  the  people — will  exert  any  influence  upon  jurors  to  elicit 
evidence  that  will  impeach  a  verdict  for  the  people. 

And  this  also  is  to  be  considered.  It  is  not  the  duty  of 
the  district  attorney  to  sustain  a  verdict  for  the  people  by 
denying  or  suppressing  any  fact  which  he  knows  to  exist 
Here  the  district  attorney  seems  to  have  ascertained  by  inquiry 
among  the  jurors  that  they  had  read  the  objectionable  publica- 
tions. Being  convinced  of  the  fact,  he  chose,  and,  in  my  opin- 
ion, properly  chose,  to  waive  the  technical  rule  by  which  he 
might  have  excluded  the  evidence  offered  on  the  part  of  the  de- 
fendant, and  thereby  suppress  what  he  knew  to  be  the  truth. 
Instead  of  this  he  produced  the  affidavits  of  the  jurors  them- 
selves, by  which  he  in  effect  admitted  the  facts  and  sought  to 
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excuse  them,  so  far  as  he  could.  To  such  a  case  the  rule 
against  allowing  jurors  to  impeach  their  own  verdict  ought 
not  to  be  applied.  In  Missouri  it  has  been  held  that  the  affi- 
davit of  a  juror  impeaching  the  verdict,  if  admitted  without 
objection  when  offered  by  the  losing  party,  must  be  consid- 
ered. (Wmn  V.  Reed,  61  Mo.  App.  625.)  A  fortiori  it  must 
be  considered  when  oflPered  by  the  prevailing  party.  For 
the  misconduct  of  the  jurors  the  judgment  and  order  of  the 
«5uperior  court  must  be  reversed. 

Of  the  numerous  rulings  of  the  court  upon  which  errors 
are  assigned,  we  find  only  two  or  three  requiring  comment. 
We  think  the  court  should  have  allowed  a  fuller  croes- 
examination  of  the  witnesses  for  the  prosecution  on  the  subject 
of  their  relations  to  and  dependence  upon  the  Bing  Kong 
Tong.  And  we  think  the  circumstances  as  shown  by  this 
record  hardly  warranted  the  trial  judge  in  citing  the  defend- 
ant's interpreter  in  the  presence  of  the  jury  to  answer  a 
charge  that  he  had  been  signaling  to  the  witnesses  for  the 
defense  while  they  were  testifying. 

Judgment  and  order  reversed  and  cause  remanded. 

Van  Dyke,  J.,  Lorigan,  J.,  Shaw,  J^  and  Angellotti,  J., 
concurred. 

Uenahaw,  J.,  dissented. 


[Grim.  No.  1241.    In  Bank.— April  8,  1905.] 

In  Be  LEE  LOOK,  on  Habeas  Corpus. 

Criminal  Law — Habeas  Ooepus — Federal  Court — Appeal — Custody 
OF  Prisoner — ^Jurisdiction. — ^Where  a  defendant  convicted  of  mur- 
der in  the  superior  court  applied  to  the  circuit  court  of  the  United 
States  for  discharge  upon  writ  of  habeas  corpus  upon  alleged  con- 
stitutional grounds,  upon  the  denial  of  which  he  was  committed  to 
the  custody  of  the  warden  of  the  state  prison,  subsequently  to 
which  an  appeal  was  allowed  to  the  supreme  court  of  the  United 
States,  it  is  the  province  of  that  court  in  whose  custody  the  prisoner 
is,  in  contemplation  of  law,  to  dispose  of  his  custody  pending  the 
appeal;  and  this  court  will  not  assume,  upon  habeas  corpus,  to  re- 
store the  defendant  to  the  custody  of  the  sheriff  of  the  superior 
court  pending  such  appeal. 
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PETITION  for  Writ  of  Habeas  Corpus  to  the  Warden  ol 
the  State  Prison  at  San  Quentin. 

The  f  aets  are  stated  in  the  opinion  of  the  court 

A.  H.  Jarmany  for  Petitioner. 

James  H.  Campbell,  District  Attorn^  of  Santa  Clara 
County,  for  Warden,  Respondent. 

LORIOAN,  J. — ^The  petitioner,  Lee  Look,  having  been  con- 
r;<(5ted  of  murder  in  the  superior  court  of  Santa  Clara  County 
tT.\d  sentenced  to  death,  appealed  to  this  court  from  the  judg- 
irfi'Dtf  which  was  affirmed. 

The  date  originally  fixed  for  his  execution  having  passed 
pending  his  appeal,  upon  the  affirmance  of  the  judgment,  he 
was  again  brought  before  said  superior  court,  and  on  Decem- 
ber 23,  1904,  an  order  was  made  by  said  court  directing  his 
execution  on  March  3,  1905,  and  further  directing  that  the 
sheriff  of  Santa  Clara  County,  in  whose  custody  he  then  was, 
deliver  him  to  the  warden  of  the  state  prison  at  San  Quentin 
to  be  executed. 

On  December  24,  1904,  x)etitioner  applied  to  the  district 
court  of  the  United  States  for  a  writ  of  habeas  carpus  to  be 
discharged  from  the  custody  of  said  sheriff,  challenging,  on 
constitutional  grounds,  the  validity  of  the  judgment  of  con- 
viction against  him  upon  which  the  order  for  his  execution 
NBS  based.  This  petition  was  denied.  Having  immediately 
filed  an  assignment  of  errors  and  tendered  a  sufficient  bond 
on  appeal,  he  applied  to  the  same  court,  and  subsequently 
to  the  circuit  court  of  the  United  States,  for  an  order  allowing 
him  an  appeal  to  the  supreme  court  of  the  United  States  from 
the  judgment  of  said  district  court  denying  his  petition  for 
the  writ,  which  application  both  courts  denied. 

Thereafter  he  applied  to  the  Honorable  Joseph  McEenna, 
associate  justice  of  the  supreme  court  of  the  United  States, 
for  the  allowance  of  such  an  appeal  from  the  said  judgment 
of  the  United  States  district  court,  which  on  February  2, 1905, 
was  granted,  and  a  citation  issued  directed  to  the  sheriff 
to  show  cause  before  the  supreme  court  of  the  United  Statee 
at  a  date  subsequent  to  that  fixed  by  the  order  for  execution 
by  the  superior  court  of  Santa  Clara  County.    This  matter 
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18  still  pending  before  said  sapreme  court  of  the  United 
States. 

Intermediate  the  time  between  the  denial  by  the  United 
States  district  court  of  petitioner's  application  for  a  writ  ef 
habeoi  corpus  and  the  allowance  of  an  appeal  therefn^m  by 
the  said  justioe  of  the  supreme  oourt  of  ihe  United  States, 
and  on  December  29,  1904,  the  sheriff  of  Santa  Clara  (^junty 
deliyered  the  petitioner,  pursuant  to  the  said  order  of  the 
superior  oourt  of  said  county  of  December  23,  1904,  to  the 
warden  of  the  state  prison  at  San  Quentin,  in  whose  custody 
he  has  ever  since  remained. 

By  this  proceeding  the  petitioner  now  seeks  to  obtain  an 
order  from  this  oourt  directing  that  he  be  returned  by  the 
warden  of  the  said  state  prison  to  the  custody  of  the  sheriff 
of  Santa  Clara  County,  to  be  by  the  latter  retained  until 
the  disposition  of  petitioner's  application  by  the  supreme 
court  of  the  United  States. 

In  this  behalf  his  counsel  insists  that  the  proceedings  in 
the  district  and  circuit  courts  of  the  United  States — ^his  pe- 
tition for  a  writ  of  habeas  corpus  and  applications  for  the 
allowance  of  an  appeal — ^had  the  effect,  under  section  766  of 
the  Revised  Statutes  of  the  United  States  (U.  S.  Comp.  Stats. 
1901,  p.  697),  of  staying  the  hands  of  the  state  oourt  and 
its  officers  in  the  exercise  of  any  authority,  or  the  enforce- 
ment of  any  process  relative  to  the  custody  of  petitioner, 
pending  proceedings  in  the  courts  of  the  Union  raising  the 
question  as  to  the  validity  of  his  detention ;  that  while  assum- 
ing to  do  so,  the  district  and  circuit  courts  had  no  authority 
to  refuse  to  allow  his  appeal ;  that  he  was  entitled  to  take  such 
appeal  to  the  supreme  court  of  the  United  States  from  the 
judgment  of  the  district  court  denying  his  application  for  n 
writ  as  an  absolute  matter  of  right,  and  that  the  proceedings 
on  habeas  corpus  originally  inaugurated  in  said  district  court 
and  the  aUowance  of  the  appeal  by  the  supreme  court  of  the 
United  States  was  one  proceeding  which,  under  the  section 
of  the  revised  statutes,  precluded  in  the  interim  any  change 
in  the  custody  of  the  petitioner,  and  r^idered  his  transfer 
from  the  sheriff  to  the  warden  unauthorized  and  void. 

On  the  other  hand,  it  is  claimed  by  the  respondent — war- 
den— ^tfaat  an  appeal  from  the  judgment  of  the  United  States 
distriet  oourt  denying  the  writ  of  habeas  corpus  was  not  a 
matter  of  absolute  right,  but  a  matter  of  discretion  in  the 
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distriet  or  circuit  court  to  grant  or  refuse  it,  and  that  after 
the  application  of  petitioner  for  a  right  of  appeal  was  denied 
by  these  courts  and  before  an  application  was  made  to  the 
supreme  court  of  the  United  States,  there  was  no  proceeding 
pending  in  the  federal  courts  which  could  affect  the  custody 
of  petitioner  or  restrain  his  delivery  by  the  sheriff  to  the 
warden  under  the  order  of  the  superior  court,  and  henc»* 
that  he  is  lawfully  in  the  custody  of  the  latter. 

These  are  the  claims  of  the  parties,  and  authorities  are  cited 
on  both  sides  which,  it  is  claimed,  support  their  respective 
positions.  If,  as  contended  by  petitioner,  the  authorities  cited 
by  him  sustain  his  claim  that  he  had  an  absolute  right  of 
appeal  from  the  judgment  of  the  district  court  denying  his 
petition  for  a  writ  of  habeas  corpus,  still,  on  the  other  side, 
there  are  the  decisions  of  a  district  court  and  circuit  court 
in  this  same  matter,  holding  that  the  grant  of  a  right  of 
appeal  is  discretionary  only,  and  this  view  seems  to  find  somo 
support  in  the  cases  of  In  re  Durani,  84  Fed.  317,  and  In  re 
Storti,  109  Fed.  807.  But,  whatever  the  weight  of  authority 
upon  this  point  may  be,  it  is  quite  apparent  from  the  situation 
thus  presented  that  we  are  asked  in  this  proceeding  to  dispose 
of  a  question  which  is  purely  federal,  to  examine  and  constru* 
the  decisions  of  the  federal  courts  which  have  been  cited  b\ 
either  side  as  in  point,  and  to  place  a  construction  upon  fed- 
eral laws  and  federal  procedure.  This  is,  however,  a  matter 
which  is  properly  within  the  province  of  the  federal  courts 
and  should  always  be  conmiitted  to  them.  If  it  is  available 
to  the  petitioner  to  invoke  the  aid  of  those  tribunals  to  the 
extent  that  he  seeks  it  here,  it  is  before  them  that  his  applica- 
tion should  be  made  and  disposed  of,  and  not  before  us. 

It  is  the  federal  rule  that  pending  the  proceedings  on  kabecLS 
corpus  the  custody  of  the  petitioner  is  to  be  taken  to  be  in 
the  court  or  judge  who  issued  the  writ.  (2  Foster  on  Federal 
Practice,  p.  845.) 

This  being  true,  and  the  petitioner  being  in  contemplation 
of  law  under  the  control  of  the  supreme  court  of  the  United 
States,  any  matter  pertaining  to  his  actual  custody  should 
be  left  to  the  jurisdiction  of  that  federal  tribunal.  The  pro- 
ceedings there  being  in  habeas  corpus,  as  here,  all  matters 
ancillary  to  the  jurisdiction  of  that  court  should  be  left  to  it. 
The  supreme  court  of  the  United  States  having  this  oomplete 
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control  of  petitioner  under  its  writ,  there  is  nothing  that 
this  court  might  do  with  reference  to  his  actual  custody  which 
would  be  binding  on  that  court.  No  judgment  which  we  might 
render  would  control,  and  it  would  be  not  only  idle  but  in- 
consonant with  the  dignity  of  this  tribunal  to  assume  to  act 
where  its  determination  might  be  so  entirely  futile. 

If  the  surrender  of  the  petitioner  by  the  sheriff  to  the 
warden  was  in  violation  of  the  federal  laws,  the  federal 
tribunals,  in  the  exercise  of  their  jurisdiction,  and  in  protec- 
tion of  the  rights  of  the  petitioner,  have  ample  power  to  take 
all  measures  which  may  be  necessary  in  his  behalf.  He  can, 
under  such  proceedings  as  are  authorized  by  the  federal  laws 
of  procedure,  invoke  the  jurisdiction  of  the  federal  court 
under  whose  process  he  is  now  held,  and  its  determination  of 
the  matter  will  have  that  efficiency  which  our  decision  might 
not. 

As  every  right  can  be  secured  to  him  by  invoking  the  juris- 
diction of  the  c  art  under  whose  process  he  is  held,  we  see 
no  occasion  for  our  intervention  in  the  matter. 

The  petitioner  is  therefore  remanded  to  the  custody  of  the 
warden. 

Shaw,  J.,  Henshaw,  J.,  Angellotti,  J.,  Van  Dyke,  J.,  and 
Beatty,  C.  J.,  concurred 


[S.  T.  No.  4047.     Departmeat  One.— April  8,  1905.] 

ELIZABETH  D.  JOHNSON,  Respondent,  v.  PHENIX 
INSURANCE  COMPANY,  AppeUant,  and  BANK  OP 
SAN  MATEO  COUNTY,  Co-Defendant 

Afpkal  from  New-Tbial  Order — Sxryigi  or  Nones — ^Dismissal* — If 
the  notice  of  appeal  from  an  order  denying  a  new  trial  is  served 
upon  the  adverse  parties  to  the  motion  in  the  court  below,  such 
service  is  sufficient  to  give  this  court  jurisdiction  to  entertain  the 
appeal  therefrom,  and  it  will  not  be  dismissed  for  failure  to  serve 
a  defendant  interested  in  the  judgment  who  was  not  a  party  to  the 
motion. 

Id. — Seryics  of  Notice  or  Intention. — A  failure  to  serve  an  adverse 
party  with  the  notice  of  intention  to  move  for  a  new  trial  may  be 
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a  reason  for  den^ring  the  motion,  and  for  affirming  the  order  upon 
appeal;  but  it  does  not  constitute  a  reason  for  dismissal  of  the 
appeal. 
I'lEE  Insubancb — Recovibt  by  Owner,  Paet  Payable  to  Mobt- 
OAOEE — ^Appeal  fbom  Judgment — Failure  to  Sebve  Mobtoagex 
WTTF  Notice — ^Diskissal. — In  an  action  upon  a  fire-insurance  policy 
b.  tne  owner  of  a  burned  dwelling,  which  was  made  payable  to  his 
niortgageCi  who  was  made  a  co-defendant  with  the  insurance  eom- 
pany,  for  want  of  consent  to  be  a  co-plaintiff,  where,  in  accord- 
ance with  the  allegations  and  prayer  of  the  complaint,  judgment 
was  rendered  for  plaintiff  for  the  full  amount  of  the  insurance, 
out  of  which  judgment  the  amount  due  to  the  mortgagee  was 
ordered  to  be  paid,  an  appeal  by  the  insurance  company  from  the 
judgment,  upon  which  the  notice  of  appeal  was  not  served  upon 
the  mortgagee,  bs  a  party  adversely  interested  therein,  must  be 
dismissed. 

ID. — Failure  of  Record  to  Show  Serticb  or  Summons — ^Non-Appiai- 
ANOE  OF  MoRTOAOEE. — Although  the  record  does  not  show  affirma- 
tively that  the  mortgagee  was  served  with  summons,  or  ever  regularly 
appeared  in  the  action,  and  only  shows  a  statement  by  its  attorney 
at  the  trial  that  the  mortgagee  preferred  to  remain  neutral,  that 
cannot  affect  its  position  as  a  party  to  the  action,  or  relieve  the 
insurance  company  appealing  from  the  judgment  from  serving  the 
mortgagee  with  the  notice  of  appeal,  as  a  party  directly  interested 
in  the  judgment  appealed  from,  which  is  supported  by  the  com- 
plaint, and  which  cannot  be  reversed  without  adversely  affecting 
and  destroying  the  interest  of  the  mortgagee  therein. 

MOTION  to  Dismiss  Appeals  from  a  jndgment  of  the  Su- 
perior Court  of  San  Mateo  County  and  from  an  order  denying 
a  new  trial.     George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Corbet  &  Goodwin,  and  Lawrence  T.  Wagner,  for  Appellant 

B.  H.  McGowan,  and  Galpin  &  Bolton,  for  Respondent. 

ANGBLLOTTI,  J. — Motion  to  dismiss  appeals  from  a  judg- 
ment and  an  order  denying  the  motion  for  a  new  trial  made 
by  the  Phenix  Insurance  Company,  one  of  the  defendants. 
The  ground  of  the  motion  is,  that  the  notice  of  appeal  was 
not  addressed  to  or  served  upon  the  co-defendanjb  of  appellant, 
the  Bank  of  San  Mateo  County,  alleged  to  be  a  necessary 
party  to  said  appeals. 

1.  So  far  as  the  appeal  from  the  order  denying  the  motioD 


April,  1905.]       Johnson  v.  Pftentx  Tns.  Co.  573 

for  a  new  trial  is  concerned,  it  is  only  necessary  to  say  that 
the  Bank  of  San  Mateo  County  was  not  a  party  to  the  pro- 
ceedings on  motion  for  a  new  trial.  The  notice  of  intention 
to  move  for  a  new  trial  was  addressed  to  the  plaintiff  and  her 
attorneys  only.  If  the  notice  of  appeal  from  an  order  on 
motion  for  a  new  trial  be  served  apon  the  adverse  parties 
to  the  motion  in  the  court  below,  such  service  is  sufficient 
to  give  this  court  jurisdiction  to  entertain  the  appeal  from 
such  order,  at  least  in  cases  where  the  motion  has  been  denied 
m  such  court.  {Watson  v.  Sutro,  77  Cal.  609.)  The  question 
as  to  whether  other  parties  should  have  been  made  parties  to 
the  motion  in  the  court  below  is  not  involved  upon  a  motion 
to  dismiss  the  appeal  from  such  an  order.  (Id.)  A  failure 
to  serve  an  adverse  party  with  notice  of  intention  to  move 
for  a  new  trial  may  be  a  reason  for  denying  the  motion 
for  a  new  trial,  and  for  afKrming  such  order  on  appeal, 
but  it  does  not  constitute  a  reason  for  the  dismissal  of  the 
appeal  upon  the  ground  that  the  court  has  not  acquired  jur- 
isdiction to  hear  it.  In  re  Ryer,  110  Cal.  556,  559.  See,  also. 
Barnhari  v.  Fulkerth,  92  Cal.  155.) 

2.  The  notice  of  appeal  from  the  judgment  was  not  ad- 
dressed to  or  served  upon  the  defendant  Bank  of  San  Mateo 
County.  The  action  was  brought  by  plaintiff  to  recover 
the  amount  of  one  thousand  dollars  and  interest,  alleged  to 
be  due  upon  a  fire-insurance  policy  for  one  thousand  dollars, 
mAd«.*  and  delivered  by  the  Phenix  Insurance  Company  U\ 
plaintiff,  covering  h^r  dwelling  house.  By  the  terms  of  the 
policy,  the  loss,  if  any,  was  made  payable  to  the  Bank  of  San 
Mateo  County,  a  mortgagee  of  plaintiff's  property.  The 
amount  due  such  bank  on  said  mortgage,  as  appears  from 
the  judgment,  is  four  hundred  dollars.  The  bank  was  made 
a  party  defendant  for  the  reason,  as  alleged  in  the  complaint, 
that  it  '^  is  a  necessary  party  .  .  .  and  refuses  to  be  made  a 
party  plaintiff  herein.''  In  her  complaint,  plaintiff  asked 
for  judgment  for  the  full  amount  due  on  the  policy,  and  ''that 
out  of  said  judgment  the  amount  due  and  owing  to  the  de- 
fendant. Bank  of  San  Mateo  County,  on  said  mortgage  b( 
paid."  It  does  not  affirmatively  appear  that  the  bank  evei 
answered,  demurred,  or  gave  written  notice  of  appearance 
(Code  Civ.  Proa,  sec.  1014.)  The  judgment  recites  that,  ol- 
the  trial,  Qeorge  G.  Boss,  Esq.,  appeared  for  said  defendant 
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bank,  and  "annonnced  that  they  did  not  desire  to  answer 
the  complaint,  and  wished  to  remain  neutral  in  the  matter." 
The  judgment  also  recites  that  the  ease  was  tried  by  a 
jury,  which  found  a  verdict  for  plaintiff  in  the  sum  of  one 
thousand  dollars,  with  interest.  The  judgment  proper  is  as 
follows : 

'*It  is  ordered,  adjudged  and  decreed  that  the  plaintiff  have 
and  recover  of  and  from  the  defendant,  Phenix  Insurance 
Company  of  Brooklyn,  N.  Y.,  a  corporation,  the  sum  of 
$1,050.15,  together  with  her  costs  and  disbursements  incurred 
herein  amounting  to  the  sum  of  $81.40,  with  interest  thereon 
at  7  per  cent  per  annum  from  date  hereof  until  paid;  and 
that  out  of  said  judgment  there  be  paid  to  the  defendant, 
Bank  of  San  Mateo  County,  a  corporation,  the  sum  of 
$400.00.''  The  notice  of  appeal  states  that  the  appeal  is  taken 
"from  the  judgment  ...  in  favor  of  the  plaintiff  in  said 
action  and  against  the  said  Phenix  Insurance  Company  of 
Brooklyn,  one  of  the  defendants,  and  from  the  whole  of  said 
judgment.'' 

Upon  these  facts,  the  question  is  presented  as  to  whether 
the  bank  is  an  "adverse  party,"  to  whom  notice  of  defendant's 
appeal  was  required  to  be  given,  in  order  to  confer  jurisdic- 
tion upon  this  court  to  entertain  such  appeal. 

It  is  apparent  that,  under  the  terms  of  this  judgment,  the 
right  of  the  bank  to  the  four  hundred  dollars  thereby  ordered 
paid  to  it,  is  dependent  upon  the  maintenance  of  the  judg- 
ment given  in  favor  of  the  plaintiff.  It  is  the  plaintiff  alone 
who  is  adjudged  to  recover  from  the  insurance  company,  and 
it  is  "out  of  said  judgment"  in  favor  of  plaintiff  that  the 
bank  is  to  be  paid.  The  appeal  is  from  the  judgment  "tn 
favor  of  the  plaintiff  in  said  action*'  against  the  insurance 
company  and  from  the  whole  thereof.  This,  under  the  lan- 
guage of  the  judgment,  necessarily  includes  the  whole  amount 
found  due  on  the  policy.  If,  on  the  appeal,  the  judgment  be 
reversed,  the  judgment,  in  so  far  as  it  requires  the  payment 
of  any  money  by  the  insurance  company,  is  vacated,  and  there 
is  no  fund  against  which  the  bank  may  enforce  its  adjudged 
right. 

It  does  not,  however,  follow  that  there  is  no  judgment 
in  favor  of  the  bank.  There  may  be  no  judgment  in  its  favor 
directly  enforceable  by  it  against  the  insurance  company,  bot 
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the  bank  is  adjudged  to  have  an  interest  to  the  extent  of  four 
hundred  dollars  in  the  judgment  recovered  by  plaintiff,  and 
it  is  in  terms  ordered  that  from  the  same  said  sum  of  four 
hundred  dollars  shall  be  paid  to  the  bank.  The  plain  effect 
of  this  provision  is  that  to  the  extent  of  four  hundred  dollars 
of  the  amount  given  by  the  judgment  to  the  plaintiff,  the 
plaintiff  is  practically  adjudged  to  be  only  a  trustee  for  the 
bank.  The  bank  is  to  that  extent  beneficially  interested  in 
the  fund  adjudged  to  be  recovered  from  the  insurance  com- 
pany by  the  plaintiff.  So  far  as  the  bank  is  concerned,  the 
judgment  determines,  as  against  the  insurance  company,  the 
right  to  the  recovery  by  the  plaintiff  of  a  certain  amount  of 
money,  in  a  portion  of  which  the  bank  has  a  beneficial  interest, 
and  as  between  the  plaintiff  and  the  bank,  the  extent  of  the 
bank's  interest  in  the  amount  so  recovered.  The  judgment 
establishes  a  fund,  to  be  collected  from  the  insurance  com- 
pany, from  which  the  bank  is,  under  the  terms  of  the  judg- 
ment, to  be  paid.  This  is  a  judgment  in  favor  of  the  bank 
that  would  be  absolutely  nullified  if  defendant's  appeal  were 
sustained  and  the  judgment  in  her  favor  reversed. 

We  cannot  say  that  the  superior  court  was  without  jurisdic- 
tion to  so  adjudge  the  rights  of  the  bank.  (Code  Civ.  Proc, 
sec.  578.)  The  complaint  states  facts  upon  which  a  judg- 
ment may  be  based,  and  practically  asks  for  the  very  judg 
ment  that  was  given. 

Under  these  circumstances  it  seems  impossible  to  escape  the 
conclusion  that  the  bank  is  an  ''adverse  party*'  within  the 
meaning  of  section  940  of  the  Code  of  Civil  Procedure.  An 
adverse  party  is  one  "whose  rights  may  be  affected  by  a 
reversal  of  the  judgment."  {Williams  v,  S.  C,  Min,  Assn., 
66  Cal.  193.)  In  8 enter  v.  De  Bemal,  38  Cal.  637-640,  it 
was  said:  "The  question  is  as  to  the  meaning  of  the  words 
'adverse  party'  as  here  used,  and  as  to  that  we  think  there 
can  be  no  rational  doubt.  Every  party  whose  interest  in  the 
subject-matter  of  the  appeal  is  adverse  to  or  will  be  affected 
by  the  reversal  or  modification  of  the  judgment  or  order 
from  which  the  appeal  has  been  taken,  is,  we  think,  an  'ad- 
verse party,'  within  the  meaning  of  these  provisions  of  the 
code,  irrespective  of  the  question  whether  he  appears  upon 
the  face  of  the  record  in  the  attitude  of  plaintiff  or  defendant 
'  or  intervener";  and  in  Terry  v.  Superior  Court ,  110  Cal.  85, 
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it  was  said  that  ^'adverse  parties  are  those  who,  by  the  record, 
appear  to  be  interested  in  the  judgment  so  that  they  will  be 
affected  by  its  reversal  or  modification.^' 

It  is  apparent  from  the  record  that  the  judgment  here  can- 
not be  reversed  without  depriving  the  bank,  a  party  to  the 
action,  of  an  apparent  legal  advantage.  (See  In  re  CasiU 
Dome  Mining  etc.  Co.,  79  Cal.  246,  248,  249.)  The  effect  of 
the  judgment  was  to  provide  for  the  payment  of  a  debt  due 
to  it  from  money  recovered  by  plaintiff  from  the  insuranee 
.company,  and  the  reversal  of  the  judgment  would  be  to  de- 
prive it  of  such  fund.  It  is  no  answer  to  this  to  say  that 
':;he  insurance  company  has  in  fact  no  defense  against  the 
bank,  and  that  the  bank  may  ultimately  recover  ttte  money 
due  it  by  another  judgment  in  this  action  directly  against 
the  insurance  company,  or  that  it  may  collect  its  debt  from 
the  mortgagor.  The  question  is  whether  the  judgment  gives 
it  something  which  will  be  taken  away  by  a  reversal.  The 
judgment  which  it  is  here  sought  to  reverse  provides  for  the 
immediate  payment  of  the  money  due  the  bank,  from  a  fund 
to  be  collected  from  the  insurance  company,  and  this  gives 
the  bank  an  apparently  legal  advantage.  The  relief  which  the 
insurance  company  seeks  upon  this  appeal  cannot  be  granted 
as  to  the  plaintiff,  without  also  being  granted  as  to  the  bank. 

It  is  suggested  that  the  interest  of  the  bank  in  the  judg- 
ment is  not  a  direct  interest,  but  only  a  collateral  or  remote 
interest,  and  that  only  those  who  are  directly  intereittMi  m 
the  judgment  or  order  appealed  from  can  be  held  to  be  adverse 
parties.  We  are  of  the  opinion  that  it  is  apparent  from  the 
record  that  the  defendant  bank  has  a  direct  and  immediate 
interest  in  the  subject-matter  of  the  appeal  that  would  be 
iffeeted  by  a  reversal  of  the  judgment. 

It  is  urged  that  the  bank  did  not  plead  or  appear  in  the 
action,  and  Clarke  v.  Mohr,  125  Cal.  540,  is  cited  in  support 
uf  the  contention  that  it  was  therefore  unnecessary  to  serve 
it  with  a  notice  of  appeal.  That  was  a  case  where  the  notice 
of  appeal  had  not  been  served  upon  certain  defendants  who 
recovered  nothing  under  the  judgment,  and  as  to  whom  the 
judgment  dismissed  the  action.  On  the  appeal  of  a  defendant 
against  whom  the  judgment  ran  in  favor  of  an  intervener 
who  claimed  some  interest  in  the  fund  in  dispute,  it  was  h.M 
that  as  the  record  did  not  show  that  such  defendanta  whc 
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had  been  dismissed  from  the  action  were  served  with  summons 
or  had  appeared,  service  of  the  notice  of  ppcal  on  them  was 
not  requisite.  It  was  said:  ** Unless  they  had  been  brought 
before  the  superior  court  they  would  not  be  affected  by  its 
judgment,  or  by  the  reversal  thereof  by  this  court."  What 
is  there  decided  can  have  no  application  to  a  case  \v-here  the 
judgment  has  been  given  in  favor  of  one  who  is  shown  by  the 
record  to  have  been,  in  fact,  a  party  to  the  action. 

The  appeal  from  the  judgment  is  dismissed.  As  to  the 
appeal  from  the  order  denying  the  motion  for  a  new  trial,  the 
motion  to  dismiss  is  denied. 

Shaw,  J.,  and  Van  Dyke,  J.,  oonearred. 

Hearing  in  Bank  denied. 


[Sm.  No.  1159.     In  ^nk— Aprfl  15,  1905.] 

T*TT.IAN    H.  PAGE,   Appellant,   v.    MARY   A.  GARVER, 

Respondent. 

\OTION   BY   HXIBS — CANCELLATION  OF  DkKD  FOB  FRAUD  AND  UNDUX  IN- 
FLUENCX — BXOOVEBT    OF    BeALTI — ^ABSKNCS    OF    ADMINISTRATION. — 

An  heir  of  a  deceased  peraon  may,  in  the  absence  of  administration, 
sae  to  eance]  a  deed  obtained  from  him  in  his  lifetime  bj  fraad 
and  undue  influence,  and  to  recover  an  interest  in  the  real  property 
so  fraudulently  obtained. 
Id. — Statutb  OF  LiMiTATiONB. — ^The  statute  of  limitations  applicable 
to  such  action  is  the  limitation  of  five  years  prescribed  by  section 
318  of  the  Code  of  Civil  Procedure,  and  rot  the  limitation  of  six 
months  after  death,  prescribed  b^  section  358  of  the  Code  of  Civil 
Proeedura. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County.      H.  Z.  Austin,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

H.  Scott  Jacobs,  for  Appellant 

T.  B.  Clark,  for  Respondent. 

CHIPMAN,  C— The  complaint  alleges:    That  plaintiff  is 

r.he  widow  of  Samuel  Page,  deceased,  who  died  intestate  on 
cxLpVI.  Gai.-«r 
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the  twenty-fourth  day  of  June,  1899,  leaving  him  surviving 
his  said  widow,  an  unborn  child,  then  in  esse,  who  was  there- 
after, on  October  28,  1899,  bom  alive,  but  died  the  same  day, 
and  three  sons,  Elias,  Henry  Solomon,  and  one  daughter 
(defendant)  by  a  former  wife,  who  were  and  are  the  only 
heirs  of  said  Samuel;  that  at  his  death  the  said  Samuel  **wse 
seized  in  fee  simple  absolutely,  possessed  and  entitled  to  the 
possession  of  and  was  the  owner  of  a  large  amount  of  real 
property''  (describing  it) ;  that  on  or  about  December  9, 1896, 
"with  intent  thereby  to  cheat  and  defraud  the  said  Samuel 
Page  and  any  other  heirs  and  legal  representatives  than  them- 
selves that  he  might  leave  at  his  death  out  of  the  property 
above  described  and  out  of  any  property  of  which  he  might 
die  seized  and  possessed  and  while  the  said  Samuel  Page,  now 
deceased,  was  in  a  sick,  weak,  and  exhausted  condition  and 
while  he  was  by  said  sickness  wholly  incapacitated  to  do  any 
business  whatsoever  through  great  physical  weakness  and 
unsoundness  of  mind  and  memory  .  .  .  the  defendant  and 
Solomon  C.  Page  conspiring  wickedly,"  etc.— then  follow 
allegations  with  great  particularity  to  the  eflfect  that  by  fraud- 
ulent and  false  representations  and  through  their  undue  influ- 
ence over  him  (fully  set  out)  these  two  children  of  Samuel 
induced  him  to  convey  the  land  in  question  to  defendant, 
and  other  of  his  property  to  Solomon  not  here  involved.  The 
complaint  also  alleges  that  as  the  widow  of  said  Samuel  and 
the  mother  of  said  infant,  Winifred,  plaintiff  is  owner,  by 
fmccession  as  such  widow,  and  as  the  sole  heir  of  the  said  Wini- 
fred, of  seven  fifteenths  of  said  property,  and  entitled  to  the 
possession  thereof;  that  plaintiff  became  acquainted  with  the 
said  Samuel  about  January  27,  1899,  prior  to  which  time 
she  knew  nothing  whatever  of  the  fraud  and  deceit  perpetrated 
on  the  said  Samuel  by  the  said  defendant  and  the  said  Solo- 
mon, through  their  undue  influence  over  him ;  that  defendant 
has  collected  and  appropriated  to  her  own  use  the  rents  and 
profits  of  said  land  since  said  December  9,  1896.  The  com- 
plaint was  filed  July  17,  1901.  Judgment  is  prayed  for  the 
cancellation  of  said  conveyance  of  said  land ;  for  an  account- 
ing of  the  rents  and  profits;  that  defendant  holds  the  title 
to  said  seven  fifteenths  of  said  land  and  said  rents  in  trust 
for  plaintiff,  **and  for  all  other  legal  and  equitable  relief." 
A  general  demurrer  for  insufficiency  of  facts,  lack  of  juris- 
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diction  of  the  court  to  ^ant  the  relief,  also  for  ambiguity  and 
uncertainty,  and  because  the  action  is  barred  by  section  353 
of  the  Code  of  Civil  Procedure,  was  sustained,  and  plaintiff 
declining  to  amend,  defendant  had  judgment  from  which 
plaintiff  appeak. 

The  lack  of  jurisdiction  as  ground  of  demurrer  is  based 
on  the  failure  of  the  complaint  to  show  that  there  has  been 
any  administration  of  Samuel  Page's  estate. 

The  point  urged  by  defendant  as  of  most  importance  is,  that 
plaintiff  has  failed  to  show  that  she  has  any  interest  in  the 
property,  or  ever  had  any  interest  therein,  and  hence  has  no 
interest  in  the  result  of  the  suit  as  contemplated  by  section 
367  of  the  Code  of  Civil  Procedure.  When  Samuel  died  he 
was  the  equitable  owner  of  the  property,  with  the  right  to 
assert  his  interest  and  attack  his  conveyance  to  defendant  on 
the  grounds  alleged  in  the  complaint.  Dying  intestate  plain- 
tiff succeeded  to  a  widow's  interest  in  his  equitable  estate. 
(See  Civ.  Code,  sec.  1386,  subds.  2,  7.) 

In  the  recent  case  of  Murphy  v.  Crowley,  140  Cal.  141,  an 
adopted  daughter  brought  the  action  against  the  widow  of 
plaintiff's  adopted  father  on  grounds  similar  to  those  here 
alleged.  A  demurrer  was  sustained  to  the  complaint,  alleging 
as  grounds  of  demurrer  insufficiency  of  facts,  among  other 
grounds,  and  also  pleading  subdivision  4  cf  section  338  of 
the  Code  of  Civil  Procedure,  in  bar  of  the  action.  The  case 
went  off  on  the  statute  of  limitations,  but  it  seemed  to  have 
been  conceded  that  the  action,  brought  by  the  heir  of  deceased, 
would  lie.  In  Truebody  v.  Truebody,  137  Cal.  172,  the  action 
was  to  set  aside  a  deed  made  by  deceased  in  his  lifetime  to  his 
then  wife  on  the  ground  of  undue  influence.  The  plaintiffs 
were  sons  by  a  former  wife.  A  demurrer  to  the  complaint 
was  sustained  which  alleged  insufficiency  of  facts;  that  the 
action  could  not  be  maintained  by  the  heirs  in  the  absence 
of  administration ;  that  the  action  is  barred  by  the  statute  of 
limitations  and  some  other  grounds.  It  was  held  that  the  facts 
were  sufficient,  and  that  the  plaintiffs  could  maintain  the  ac- 
tion. (See,  also,  Janes  v.  Throckmorton,  57  Cal.  368;  Kimball 
V.  THpp,  136  Cal.  631.)  Tully  v.  fully,  137  Cal.  60,  relied 
.m  by  defendant,  was  an  action  by  the  wife,  then  seeking 
a  divorce  from  her  husband,  to  set  aside  a  conveyance  made 
in  fraud  of  her  rights,  by  her  husband  to  his  children  by  a 
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former  wife.  The  oourt  held  that  her  interest  was  a  right 
to  a  hen  on  the  land  to  secure  payment  of  alimony,  and  that 
she  could  not  diyest  the  defendants  of  their  title.  Whether  she 
could  sue,  had  she  been  the  widow  instead  of  the  wife,  to 
set  aside  a  deed  of  her  husband  procured  through  fraud  and 
undue  influence  was  a  question  not  involved. 

The  points  made  by  defendant's  demurrer,  except  as  to 
the  statute  of  limitations,  are  decided  against  her  in  Truebody 
V.  Truebody,  137  Cal.  172.  Defendant's  plea  of  the  statute 
of  limitations  is  decided  adversely  to  her  contention  in  Mur- 
phy V.  Crowley,  140  Cal.  141,  where  it  is  held  that  the  five- 
year  statute  (Code  Civ.  Proc,  sec  318)  applies  to  cases  of 
this  character.  (See,  also.  South  Tule  Ind.  Ditch  Co.  v.  King, 
144  Cal.  450.) 

It  is  advised  that  the  judgment  be  reversed. 

Smith,  C,  and  Cooper,  C,  eoneoired. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed. 

Shaw,  J.,  McFarland,  J.,  Lorigan,  J.,  Beattyp  0.  J. 


[8.  F.  No.  8551.    Department  One.— April  17,  1005.] 

P.  A.  CAMERON,  Appellant,  v.  J.  B.  BITBNHAM  et  al., 
Bespondenta. 

Mnmre  Claim— Contract  sirwam  Lessxis  Oohbtbud  with  Lbasb^ 
Bebach  or  CoNTRAOT  BT  liissKB  —  J^'ORPBiTOBB. — ^An  agreement 
between  propoeed  IcneecB  of  a  eabterraneaa  graTel  mining  daim 
for  a  series  of  years,  proridiag  for  certain  payments  hj  them  for 
development  of  the  properly,  and  providing  for  forfeiture  of  all 
rights  for  failure  to  make  payments  as  agreed,  is  to  be  eonstmsd 
together  with  the  lease  of  the  mine  to  all  of  the  parties  to  the 
agreement,  as  one  contract  as  against  a  lessee  who  has  broken  the 
eontxact,  and  wholly  failed  and  efnsed  to  make  any  payments  there- 
under, and  has  forfeited  an  ights  in  the  property  by  the  terms 
of  the  contract. 

ID^ — ^Equitable  Bklisf  Bbtuskd. — ^A  court  of  equity  win  not  eoonte- 
nanee  injustice^  nor  relies  a  party  who  has  refused  to  do  equity; 
and  the  lessee  who  refused  to  comply  with  the  oonditions  of  the 
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contract  cannot  maintain  an  action  in  eqnitj  to  enforce  an  interest 
in  the  mining  property  under  the  terms  of  the  lease,  or  to  compel 
the  defendants  to  share  with  him  the  profits  of  their  industry  and 
expenditure  of  moneys  to  wh'ch  he  refused   to  contribute  as  agreed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala> 
meda  County.    F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion. 

H.  A.  Powelly  and  W.  A.  Dow,  for  Appellant. 

An  estate  for  years  under  a  lease  of  a  mine,  with  the  exdu- 
sive  privilege  of  mining  therein,  is  an  estate  or  interest  in 
the  land.  (Consolidated  Coal  Co.  v.  Peers,  150  111.  344;  Wat- 
son V.  O'Hem,  6  Watts,  368 ;  Smith  v.  Cooley,  65  Cal.  46 ;  Mack 
V.  Shafer,  135  Cal.  113;  Brown  v.  Beecher,  120  Pa.  St.  590; 
TitusvUle  etc.  Works'  Appeal,  77  Pa.  St.  103 ;  First  Nat.  Bank 
V.  Dow,  41  Hun.  13 ;  Hyatt  v.  Vincennes  Nat.  Bank,  118  U.  S. 
408 ;  Duke  v.  Hague,  107  Pa.  St.  57 ;  Washburn  on  Real  Prop- 
erty, 5th  ed.,  21 ;  Blanchard  &  Works  on  Mines,  82 ;  Barringer 
&  Adams  on  Mines,  75;  Snyder  on  Mines,  see.  1164.)  Title 
in  real  property  once  vested  cannot  be  divested  by  oral  dis- 
claimers. {Davis  V.  Perley,  30  Cal.  636.)  Forfeiture  cannot 
be  used  as  a  mode  of  transferring  property.  (Wiseman  v. 
McNvlty,  25  Cal.  230.)  The  plaintiff  was  entitled  to  an  ac- 
counting either  as  a  tenant  in  common  or  a  mining  partner. 
{Smith  V.  Fagan,  17  Cal.  179 ;  Coward  v.  Clanton,  122  Cal. 
451 ;  Shirley  v.  Ooodnough,  15  Or.  642 ;  Barringer  &  Adams 
on  Mines,  p.  752 ;  Lindley  on  Mines,  sec.  700.) 

W.  B.  Kollmeyer,  and  William  B.  Davis,  for  Bespondents. 

The  plaintiff  is  not  entitled  to  relief  in  equity,  having  will- 
fully repudiated  and  broken  his  contract,  in  which  time  was 
made  of  the  essence,  and  the  value  of  the  property  having 
greatly  changed  through  expenditures  to  which  he  refused  to 
contribute.  (Pomeroy 's  Equity  Jurisprudence,  sees.  357,  404 ; 
Bayfield  v.  Van  Meter,  120  Cal.  416 ;  Clock  v.  Howard  etc.  Co., 
123  Cal.  9  ;^  Lindley  on  Mines,  sec.  859 ;  Turin  Lick  OH  Co.  v. 
Marbury,  91  U.  S.  593.) 

GRAY,  C. — This  action  is  brought  to  obtain  a  decree  that 
plaintiff  is  the  owner  of  a  one-ninth  interest  in  a  subterranean 
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gold-bearing  gravel  channel  upon  a  certain  tract  of  land  in 
Sacramento  County  and  for  an  accounting  of  all  dealings 
in  relation  to  said  mine  by  and  on  behalf  of  an  alleged  mining 
partnership  in  which  plaintiff  claims  to  be  a  member. 

The  judgment  was  for  defendants,  and  the  plaintiff  appeals 
therefrom. 

The  plaintiff  and  six  others  who  are  made  defendants 
herein  entered  into  a  written  agreement  on  May  17,  1901, 
wherein  the  tract  of  land  in  question  is  described,  and  it  is 
recited  that  the  parties  to  said  agreement  are  desirous  of  leas- 
ing the  mining  rights  and  privileges  on  said  land  from  W.  B. 
Plumb,  the  owner  thereof.  Six  of  the  parties,  including  the 
plaintiff,  agreed  to  and  did  subscribe  five  hundred  dollars  each, 
and  a  seventh  party  to  the  contract,  named  J.  B.  Burnham, 
subscribed  fifteen  hundred,  making  an  entire  fund  of  forty- 
five  hundred  dollars,  **for  the  purpose  of  securing  said  lease 
and  prospecting  said  land."  It  was  agreed  that  "each  sub- 
scriber shall  own  and  be  entitled  to  an  interest  in  said  lease 
and  mining  privilege  in  proportion  as  the  amount  he  sub- 
scribes is  to  the  whole  amount  subscribed,  when  the  whole 
amount  of  said  subscription  shall  have  been  paid  up."  It 
was  also  agreed  that  "said  sums  so  subscribed  shall  be  paid 
into  the  hands  of  said  A.  T.  Eastland  in  payments  of  equal 
proportion  to  the  sum  subscribed  at  such  time  or  times  and 
in  such  sums  as  shall  be  designated  and  fixed  by  said  A.  T. 
Eastland.  And  if  any  subscriber  shall  fail  or  refuse  or  neglect 
to  make  such  payments  at  the  time  so  designated  by  said 
A.  T.  Eastland  and  the  same  shall  remain  unpaid  for  the 
period  of  ten  (10)  days  after  the  date  set  for  such  payment, 
and  after  the  same  should  have  been  paid,  then,  and  in  that 
case,  such  delinquent  subscriber  or  subscribers  immediately 
forfeit  all  interest  and  rights  in  said  lease  and  mining  privi- 
Jleges  and  shall  forfeit  all  moneys  that  he  or  they  shall  have 
paid  under  this  agreement." 

On  the  day  following  the  execution  of  the  above  agreement, 
May  18, 1901,  said  W.  B.  Plumb,  one  of  the  defendants  herein, 
entered  into  an  agreement  with  the  plaintiff  and  other  defend- 
ants for  the  purpose  of  carrying  out  the  purposes  of  the  first 
agreement.  It  was  agreed  on  the  part  of  Plumb  that  he 
'  *  hereby  grants  to  said  parties  of  the  second  part  the  exclusive 
right  to  enter  upon  the  lands  hereinafter  described,  and  to 
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pri)spect  and  mine  the  same  for  the  term  of  six  years  from 
and  after  the  18th  day  of  May,  1901."  The  right  to  use  the 
land  for  agricultural  and  grazing  purposes  was  reserved  to 
the  owner.  Plumb.  The  second  parties  agreed  to  pay  to  the 
first  party  fifteen  per  cent  ''of  the  gross  amount  of  all  gold 
so  extracted,"  or  at  their  option  in  lieu  of  the  above-named 
consideration  they  could  within  six  months  pay  ten  thousand 
dollars  as  the  full  consideration  for  said  ''exclusive  right  and 
privilege  to  mine  as  aforesaid." 

It  appears  from  the  evidence  and  findings  that  soon  after 
the  execution  of  these  instruments,  and  in  that  same  month  of 
May,  the  said  Eastland  designated  and  fixed  the  sum  of  one 
hundred  dollars  to  be  paid  by  plaintiff  and  each  of  the  other 
parties  interested  with  him  on  account  of  their  several  sub- 
scriptions. One  of  the  subscribing  parties,  James  Wing,  it 
appears,  had  already  paid  the  entire  amount  of  his  five- 
hundred-dollar  subscription.  The  plaintiff  and  the  other  sub- 
scribing defendants,  except  Wing,  were  duly  notified  of  the 
fixing  of  this  hundred-dollar  sum  as  due  from  each  of  them, 
and  all  of  them  paid  up  within  the  ten  days  given  them, 
except  the  plaintiff.  The  plaintiff  refused  and  neglected  to 
pay  anything,  and  "persistently  and  willfully  declined  and 
refused  to  participate  in,  or  to  have  anything  to  do  with  the 
work,  enterprise  or  undertaking  referred  to  in  said  agree- 
ments." Time  and  again  he  declared  that  he  was  out  of  it 
and  was  glad  of  it;  that  defendants  were  "a  bad  lot";  that  he 
had  "not  paid  in,"  and  was  not  going  to  pay  anything  or  have 
anything  at  all  to  do  with  the  matter.  The  court  finds  that 
"ever  since  the  twenty-first  day  of  May,  1901,  the  plaintifT 
has  repudiated,  disavowed,  withdrawn  from,  deserted  and 
abandoned  said  work,  enterprise,  undertaking,  agreements  and 
all  the  duties,  obligations,  options  and  benefits  thereof."  In 
the  mean  time  the  other  parties  to  the  agreement,  recognizing 
that  plaintiff  was  "out  of  it,"  proceeded  to  prospect  the 
ground  at  an  expense  to  them  of  much  more  than  the  original 
amounts  subscribed,  and  finally,  as  appears,  in  about  October, 
1901,  struck  a  rich  mine,  and  have  since  worked  the  same  with 
considerable  profit.  Plaintiff  has  done  nothing  at  any  time 
and  contributed  nothing  toward  the  discovery,  development, 
or  working  of  this  mine. 

On  the  foregoing  facts  we  are  of  opinion  that  plaintiff  was 
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not  entitled  to  the  relief  prayed  for.  The  plaintiff  is  or  was 
a  party  to  both  the  contracts  above  referred  to,  and  as  they 
were  both  intended  for  the  accomplishment  of  one  purpose,  so 
far  as  plaintiff  is  concerned,  they  should  be  construed  together 
as  one  contract.  The  plaintiff,  after  having  neglected  and 
refused  to  perform  any  part  of  his  agreement,  after  standing 
by  for  five  months  watching  the  other  parties  spending  their 
money  in  search  of  this  gold  that  no  one  knew  existed,  all  the 
time  declaring  that  he  was  ''out  of  it"  and  would  have  nothing 
to  do  with  it,  doing  what  he  could  to  discourage  the  enter- 
prise, now  seeks  in  this  equitable  action  to  compel  the  defend- 
ants to  share  with  him  the  profits  of  their  industry  and 
expenditure  of  moneys.  This  he  cannot  do  in  a  court  of 
equity.  He  who  asks  equity  must  do  equity.  He  who  seeks 
to  enforce  a  contract  must  show  that  he  has  complied  witli 
the  conditions  and  agreements  of  the  contract  on  his  part  to 
be  performed.  (Civ.  Code,  sec.  1439.)  Plaintiff  failed  and 
refused  to  pay  any  part  of  the  amounts  he  agreed  to  pay,  and 
thereby  by  the  very  terms  of  the  contract  forfeited  any  right 
that  he  may  ever  have  had  in  the  property  in  dispute.  It 
makes  no  difference  whether  we  call  the  agreement  executed 
by  Plumb  a  lease  or  a  mere  ''mining  privilege,"  and  the  stat- 
ute  of  frauds  has  nothing  to  do  with  the  case.  Plaintiff  could 
have  no  rights  in  equity  and  no  right  to  be  heard  in  a  court 
of  equity  until  he  did  the  equitable  thing  by  his  associates 
and  performed  his  part  of  the  agreement.  To  give  him  an 
interest  in  this  mine  and  the  proceeds  thereof  now  would  be 
the  grossest  injustice  to  his  co-contractors.  A  court  of  equity 
wiU  not  countenance  such  an  injustice.  On  the  most  familiar 
principles  of  equity  it  is  clear  that  the  trial  court  sitting  as  a 
court  of  equity  was  fully  warranted  in  denying  the  plaintiff 
ail  relief. 
We  advise  that  the  judgment  be  afflbrmed. 

Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Shaw,  J.,  Angellotti,  J^  Van  Dyke,  J. 

Hearing  in  Bank  denied. 
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[S.  y.  No.  3983.     Department  One.— April  17,  1905.] 

P.  P.  DUNDON,  Respondent,  v.  J.  M.  McDONALD,  Appel- 
lant, and  PACIFIC  BANK,  Respondent. 
Banks — ^Pledge  of  Bonds — ^Assionmknt  to  Agent  of  Cbeditob — ^Puk- 

CHASB    BY     PRESroENT — TBUST — CONSTRUCTIVB    FRAUD — ACTION     BY 

Depositor. — Where  railway  bonds  belonging  to  an  Insolvent  bank, 
which  had  been  pledged  by  it  for  a  debt,  were,  upon  settlement  of 
the  debt  by  the  bank,  assigned  by  it  to  the  agent  of  the  creditors  for 
a  specified  sum,  but  the  assignment  was  secretly  taken  for  the 
benefit  of  the  president  of  the  bank, — ^who  paid  such  sum  out  of 
his  own  money, — a  depositor  may,  on  behalf  of  himself  and  other 
depositors,  maintain  an  action  to  enforce  a  trust  in  the  bonds  so 
purchased  for  constructive  fraud. 

Id. — Proper  Judgment — ^Support  of  Findings — Appeal. — Judgment 
upon  the  findings  in  favor  of  the  plaintiff  was  properly  rendered, 
directing  a  sale  of  the  bonds,  and  the  payment  to  the  president 
defendant  merely  of  the  amount  of  his  disbursement,  with  interest, 
less  dividends  received,  and  payment  of  the  residue  to  the  bank,  less 
the  costs  and  counsel  fees  of  the  plaintiff;  and  where  the  findings 
are  supported  by  the  evidence,  the  judgment  for  the  plaintiff,  and 
an  order  denying  a  new  trial  to  the  president,  defendant,  will  be 
aflirmed  upon  appeal. 

Id. — ^Eatifioation  of  Assignment — Subsequent  Knowledge  of  Pub- 
chase  BY  President. — ^The  fact  that  the  directors  of  the  bank 
expressly  ratified  the  assignment  of  the  bonds  to  the  agent  of  its 
creditor  for  a  specified  sum,  upon  the  settlement  of  its  debt,  does 
not  tend  to  show  a  ratification  of  the  purchase  by  its  president, 
where  the  fact  that  its  president  was  interested  in  the  assignment, 
and  paid  the  amount  specified,  was  then  unknown  to  them.  Their 
subsequent  knowledge  of  the  fact  could  not  affect  the  prior  ratifica- 
tion, and  is  only  material  as  tending  to  show  a  subsequent  rati- 
fication, or  to  justify  a  finding  that  a  request  to  the  directors  to 
sue  would  be  unavailing. 

Id. — ^Demand  to  Sue — Cross-Complaint  by  Bank— Waiver. — Aside 
from  the  question  of  the  effect  of  the  allegations  and  findings,  the 
objection  that  a  demand  was  not  made  upon  the  directors  of  the 
bank  to  bring  the  suit  is  obviated  by  the  filing  of  a  cross-complaint 
by  the  bank. 

Id. — Evidence — Market  Value  of  Bonds  Purchased — ^Harmless  Eul- 
INO. — ^It  was  error  to  exclude  evidence  as  to  the  market  value  of 
the  bonds  purchased  by  the  president,  but  the  only  consequence 
of  its  exclusion  is  that  it  must  be  assumed,  as  claimed  by  him,  on 
the  question  upon  ratification  or  actual  fraud;  but  that  fact  alone 
eould  not  prove  ratification,  and  where  the  judgment  was  not  passed 
upon  actual  fraud,  but  only  upon  construtAve  fraud,  the  ruling 
was  harmless. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Roger  Johnson,  for  Appellant. 

James  A.  Stephens,  W.  T.  Baggett,  and  Curtis  Hillyer,  for 
Plaintiff,  Respondent. 

Gkivin  McNab,  for  Pacific  Bank,  Respondent 

SMITH,  C. — ^The  plaintiff  is  one  of  the  depositors  of  the 
defendant  bank,  of  which,  since  April,  1894,  the  defendant  Mo- 
Donald  has  been  president,  and  the  other  defendants  directors. 
Since  some  time  in  June,  1893,  the  bank  has  been  in  liquida- 
tion under  the  Bank  Commissioners'  Act  of  March  30,  1878, 
and  its  amendments.  The  suit  was  brought  by  the  plaintiff 
on  behalf  of  himself  and  other  depositors,  and  its  object — 
or  at  least  its  main  object — was  to  assert  the  equitable  title  of 
the  bank  to  one  hundred  and  fifty-six  bonds  of  the  Los  An- 
geles Railway  Company,  which  had  been  received  by  the 
defendant  McDonald  in  lieu  of  one  hundred  and  fifty  bonds 
of  the  Los  Angeles  Consolidated  Electric  Railway  Company, 
to  whose  property  interests  the  former  company  had  suc- 
ceeded. The  bonds  of  the  latter  company,  prior  to  August  1, 
1895,  had  belonged  to  the  defendant  bank,  and  the  claim  of 
the  plaintiff  and  the  bank  is  that  they  were  acquired  by 
McDonald  under  such  circumstances  as  to  make  him,  con- 
structively, the  trustee  of  the  latter.  The  findings  and  judg- 
ment were  in  favor  of  the  plaintiff  and  the  defendant  bank; 
and  provision  was  made  in  the  judgment  for  the  sale  of  the 
bonds,  and  the  payment  of  the  proceeds  as  therein  directed — 
that  is  to  say :  To  the  defendant  McDonald  $67,715.76,  being 
the  amount  of  his  disbursement  on  account  of  the  bonds, 
with  interest,  less  receipts  on  account  of  dividends;  to  the 
plaintiff,  the  amount  of  his  costs  and  of  his  expenditures  for 
counsel  fees,  etc.,  and  to  the  defendant  bank  the  balance.  The 
defendant  McDonald  appeals  from  the  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 

McDonald  deraigns  title  to  the  bonds  in  question  througli 
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one  S.  Q.  Murphy,  to  whom,  for  the  consideration  of  seventy- 
five  thousand  dollars,  the  bonds  were  assiprned  by  the  Pacific 
Bank.  But  it  is  found  by  the  court,  in  eflPect,  that  Murphy's 
purchase  of  the  bonds  was  on  the  account  and  for  the  use  of 
McDonald ;  and  the  principal  question  in  the  case  is  as  to  the 
sufficiency  of  the  evidence  to  justify  this  finding  of  the  court. 
On  this  point  the  following  facts  either  appear  from  the  docu- 
mentary evidence,  or  are  undisputed:  In  July,  1895,  the 
Pacific  Bank  was  indebted  to  the  National  Bank  of  Commerce 
of  New  York  in  the  sum  of  about  ninety-seven  thousand  dol- 
lars; for  which  the  latter  bank  held  as  security  the  bonds  in 
question  and  other  collaterals,  with  about  thirty  thousand 
dollars  previously  collected  by  Murphy  (who  was  its  agent  in 
this  city) ;  and  in  the  latter  part  of  that  month  a  proposition 
was  made  by  McDonald  to  Murphy,  and  accepted  by  the  latter, 
to  pay  to  the  creditor  bank  in  settlement  of  its  claim  the  sum 
of  ninety  thousand  dollars, — Murphy  Agreeing  to  take  the 
bonds  in  question  for  the  sum  of  seventy-five  thousand  dollars, 
and  McDonald  to  guarantee  him  against  loss.  In  pursuance 
of  this  agreement,  the  following  writings  were  executed, 
namely:  Of  date  August  1,  1895,  the  note  of  McDonald  to 
Murphy  for  the  sum  of  seventy-five  thousand  dollars,  for  the 
use  of  the  First  National  Bank  of  San  Francisco  (of  which 
the  latter  was  president),  with  a  check  from  McDonald  to 
Murphy  for  the  amount  of  the  note,  and  the  Pacific  Bank's 
assignment  of  the  bonds  to  Murphy,  executed  by  its  secretary  ; 
of  date  August  2,  1895,  an  order  of  Murphy  upon  the  Bank 
of  California,  the  custodian  of  the  bonds,  to  deliver  them  to 
McDonald;  and  of  date  August  3,  1895,  Murphy's  check  on 
the  First  National  Bank  in  favor  of  the  Bank  of  Commerce 
for  ninety  thousand  dollars.  The  transaction,  according  to 
the  testimony  of  Murphy,  was  closed,  and  the  documents  of 
date  August  1st  and  2d  delivered,  on  the  latter  d*  te;  and  at 
the  same  time  the  collaterals  and  cash  in  the  hands  of  Murphy 
to  the  credit  of  the  Pacific  Bank  were  returned  to  it. 

So  far  there  is  no  dispute.  But  as  to  the  date  and  terms  of 
the  arrangement  between  Murphy  and  McDonald  which  was 
thus  consummated,  there  is  some  discrepancy  in  their  state- 
ments. The  original  agreement  between  them— of  some  fifteen 
days'  prior  date — was,  that  upon  Murphy's  taking  the  bonds, 
McDonald  would  guarantee  him  against  loss;  but,  according 
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to  the  testimony  of  both,  this  arrangement  was  modified  hj 
McDonald 's  agreeing  to  take  the  bonds.  The  latter  agreement, 
McDonald  says,  was  made  at  Mnrphy's  instance  after  the 
original  agreement  had  been  consummated  and  the  title  to  the 
bonds  vested  in  him.  But  Murphy  testified  that  it  was  made 
at  McDonald's  instance  on  or  before  the  first  day  of  August; 
and  his  testimony  on  this  point  is  conclusively  confirmed,  and 
that  of  McDonald  refuted,  by  the  note  and  check  of  the 
latter — both  of  which  were  of  date  August  1st,  and,  therefore, 
prior  to  the  consummation  of  the  transaction  on  August  2d. 
It  appears,  therefore,  from  the  dates  of  the  several  transac- 
tions that  the  purchase  money  wais  in  fact  advanced  by 
McDonald.  Nor  can  it  be  claimed  there  is  anything  in 
the  evidence  to  rebut  the  presumption  thus  arising;  or,  at 
least,  anything  of  a  very  convincing  character.  The  conclu- 
prion  is  therefore  irresistible  that  the  purchase  was  made  by 
Murphy  on  account  of  McDonald,  and  this  accords  with  his 
testimony  in  the  former  suit,  referred  to  in  his  answer; 
where  he  says,  in  effect,  that  Murphy  refused  to  buy  the 
bonds,  but  took  them  on  his  (McDonald's)  account,  or  that 
of  the  bank.  We  are  of  the  opinion,  therefore,  thai  the 
finding  of  the  court  on  this  point  was  fully  justified  by  the 
evidence. 

We  are  also  of  the  same  opinion  with  regard  to  the  finding 
of  the  court  that  the  transaction — that  is,  the  purchase  by 
McDonald — ^was  not  ratified  by  the  bank.  The  settlement  witii 
the  Bank  of  Commerce  and  the  sale  of  the  bonds  to  Murphy 
as  part  thereof,  were  ratified  by  the  board  of  directors,  bat 
the  fact  of  McDonald's  purchase  was  not  reported  to  the 
board;  nor,  with  the  possible  exception  of  one  director — ^who 
was  attorney  for  McDonald — does  it  appear  that  the  fact  was 
known  to  any  one  until  afterwards.  Indeed,  the  only  direc- 
tors who  appeared  as  witnesses  (with  the  exception  above 
stated)  testified  they  did  not  become  cognizant  of  the  fact 
ontil  afterguards.  Their  subsequent  knowledge  of  the  fact  is, 
with  respect  to  the  previous  ratification,  immaterial,  and 
would  only  be  material  in  connection  with  their  failure  to  act, 
as  tending  to  show  a  subsequent  ratification,  or  as  justifying 
the  finding  of  the  court,  that  a  request  by  the  plaintiff  to  the 
directors  to  bring  suit  would  have  been  unavailing. 

Other  points  urged  by  the  appellant  are :    That  Che  plain- 
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tiff  could  not  maintain  the  action  until  after  demand  upon 
the  directors  to  bring  the  suit;  that  the  judgment  is  inequi- 
table, and  unfair  to  the  appellant;  and  that  the  court  erred 
in  excluding  evidence  of  the  value  of  the  bonds  at  the  time  of 
the  sale.  As  to  the  first  proposition — assuming  for  the  pur- 
poses of  the  decision  that  the  failure  of  the  demand  was  not 
excused  by  the  facts  alleged  in  the  amended  complaint  and 
found  by  the  court — we  are  of  opinion  that  the  objection  was 
obviated  by  the  filing  of  the  cross-complaint  of  the  defendant 
bank  in  whose  favor  the  judgment  is.  Possibly  that  defendant 
might  have  objected  to  the  judgment  in  favor  of  the  plaintiff 
for  his  costs,  etc.,  but  it  has  not  done  so,  and  in  that  matter 
the  appellant  is  not  interested.  As  to  the  second  point,  the 
objection  of  the  appellant  is,  that  in  taking  the  bonds,  and  the 
stocks,  which  he  was  required  to  take  with  them,  he  incurred 
obbgations  by  which  he  might  have  been  damnified.  But  he 
does  not  claim  that  he  has  in  fact  been  in  any  way  injured; 
nor  did  he  attempt  to  show  there  were  any  existing  liabilities 
against  which  he  should  be  indenmified.  As  to  the  evidence 
excluded,  there  can  be  no  doubt  that  it  was  material  to  certain 
issues  in  the  case,  ''as  for  instance,  whether  the  sale  to  Mc- 
Donald was  ratified  by  the  corporation,  or  whether  he  should 
be  charged  with  actual  fraud  or  merely  constructive  fraud'' 
{Dundon  v.  McDonald,  137  Cal.  4) ;  and  it  should,  therefore, 
have  been  admitted ;  but  the  only  consequence  of  its  exclusion 
is  that  it  must  be  assumed  in  favor  of  the  appellant  that  the 
market  value  of  the  bonds  was  as  claimed  by  him,  and  this 
we  have  assumed.  But  with  regard  to  ratification,  this  fact 
svufi  itself  insufficient  to  establish  the  appellant's  contention, 
and  there  was,  in  fact,  no  other  evidence ;  and  with  regard  to 
the  issue  of  actual  fraud,  the  decision  of  the  court  rests,  not 
upon  that  theory,  but  upon  the  fact  that  the  appellant  pro- 
cured the  bonds  while  acting  as  trustee  and  agent  of  the  bank ; 
which,  under  the  provisions  of  the  code  and  established  equi- 
table principles,  was  a  constructive  or  quasi  fraud.  (Civ. 
Code,  sees.  2229,  2234;  Oolson  v.  Dunlap,  73  Cal.  159,  and 
authorities  cited.) 

We  advise  that  the  judgment  and  order  appealed  from  b« 
affirmed. 

Gray,  C,  and  Chipman,  C,  concurred. 
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For  the  reasons  given  in  tHe  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[L.  A.  No.  1838.    Department  Two.—April  17,  1905.] 

COUNTY  OF  LOS  ANGELES,  Respondent,  v.  C.  Q.  KEL- 
LOGG, Appellant. 

BSTATES   Of  DECSASED   PERSONS — ^LiBTTERn   TO   PUBUC    ADlflNISTRATOB— 

OouNTT  Officer. — A  public  ad*  limstrator  is  a  county  ofSeer;  and, 
though  he  must  obtain  letters  of  administration  of  any  particular 
estate  upon  which  he  is  entitled  to  administer,  as  the  source  of  his 
authority  to  act  therein,  he  obtains  the  letters  not  as  an  individual, 
but  hj  virtue  of  his  office,  and  must  comply  with  the  statutory  pro- 
visions regulating  his  administration  of  estates  as  such  ofScer. 
Ih. — SaIiArt — Payment  of  Oomiussions  in'  j  Treasury — Action  after 
ExpiBATiON  OF  Term. — ^Where  the  pubUc  administrator  is  a  salaried 
officer,  and  is  required  by  statute  to  pay  all  commissions  allowed 
by  the  superior  court  into  the  county  treasury,  if  he  continues  volun- 
tarily to  act  after  the  expiration  of  his  term,  instead  of  resigning 
and  settling  up  partially  administered  estates,  he  can  receive  no 
private  compensation  therefor  and  must  pay  all  commissions  there- 
after received  into  the  county  treasury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion. 

Leon  F.  Moss,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  J.  D.  Fredericks,  District 
Attorney,  and  William  P.  James,  Deputy  District  Attorney, 
for  Respondent. 

CHIPMAN,  C. — This  case  is  here  on  an  agreed  statement 
of  facts  and  was  begun  under  the  provisions  of  section  1138 
of  the  Code  of  Civil  Procedure.  The  facts,  so  far  as  it  is 
necessary  to  state  them,  are  as  follows:  Defendant  was  the 
public  administrator  of  Los  Angeles  County  for  the  term  of 
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four  years  ending  January  5,  1903 ;  he  received  as  compensa- 
tion for  his  services  during  said  term,  and  no  longer,  two  hun- 
dred and  fifty  dollars  per  month,  being  the  salary  provided 
by  law  to  be  paid  to  him  as  public  administator ;  during  his 
said  term  as  public  administrator  he  was  appointed  adminis- 
trator of  many  estates,  some  of  which  were  fully  administered 
during  his  said  term,  and  he  paid  into  the  treasury  of  the 
county,  as  required  by  law,  all  commissions  allowed  by  the 
superior  court  in  the  administration  of  all  said  estates  in  which 
administration  was  completed  during  said  term;  he  was  ap- 
pointed as  administrator,  at  different  times  in  1902,  of  seven 
different  estates  and  one  in  the  year  1900,  in  all  of  which 
administration  was  continued  by  him  after  the  term  of  his 
office  had  expired  and  was  completed,  in  six  of  them  in  the 
latter  part  of  the  year  1903,  and  in  two  of  them  in  the  v'^  r 
1904.  In  each  estate  at  the  close  thereof  he  claimed,  and  tiie 
court  allowed,  in  his  final  account  a  certain  sum  as  his  com- 
missions, aggregating  $4,857.72,  in  all  of  the  said  estates, 
which  sum  is  now  in  his  possession.  It  is  stated  "that  said 
Kellogg  has  devoted  a  great  deal  of  time  and  labor  in  the  per- 
formance of  his  duties  as  administrator  of  said  estates  during 
the  time  which  has  elapsed  since  the  expiration  of  his  term  of 
office,  and  prior  to  the  allowance  of  said  final  accounts;  and 
that  he  has  not  received  any  compensation  for  his  services, 
as  such  administrator,  which  have  been  performed  subsequent 
to  the  expiration  of  his  said  term  of  office."  It  also  appears 
that  his  successor  in  office  duly  qualified  and  drew  the  salary 
allowed  him  by  law  during  all  the  times  mentioned  after  the 
expiration  of  defendant's  term  of  office.  It  is  then  stated  that 
Los  Angeles  County  claims  that  each  of  said  sums,  commis- 
sions as  aforesaid,  should  be  paid  into  the  county  treasury  and 
that  said  Kellogg  ''has  no  right  to  retain  the  same,  or  any  part 
thereof,''  and  that  said  Kellogg  claims  that  ''he  is  entitled  to 
each  of  said  sums  in  the  aggregate  sum  of  $4,857.72,  as  com- 
pensation for  his  services  as  administrator  of  said  estates, 
respectively."  The  court  is  asked  "to  determine  said  contro 
versy  and  to  cause  judgment  to  be  entered  in  one  form  deter- 
mining whether  or  not  the  said  Kellogg  is  entitled  to  said 
muns"  or  either  of  them,  or  whether  or  not  said  county  of  Los 
Angeles  is  entitled  thereto,  and  for  such  other  relief  as  may 
Im  meet  and  proper  in  the  premises. 
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The  agreed  statement  makes  no  attempt  to  show  what  part 
of  the  services,  if  any,  was  performed,  or  what  proportion,  if 
any,  of  the  commissions  earned  before  defendant's  term  of 
office  expired.  Commissions  were  claimed  by  defendant  and 
allowed  at  the  hearing  and  approval  of  the  final  account  in 
each  estate.  Presumably  the  commissions  covered  the  entire 
service  both  before  and  after  the  expiration  of  his  term  of 
office,  for  it  is  only  at  the  close  of  the  administration  that  the 
amount  can  be  ascertained  or  ordered  paid. 

The  court  adjudged  that  said  Kellogg  received  said  sum  of 
money  as  a  trustee  of  said  Los  Angeles  County,  and  that  the 
same  is  the  property  of  said  county,  and  ordered  him  to  pay 
the  said  sum  into  the  county  treasury.  Defendant  appeals 
from  the  judgment  and  from  the  order. 

The  public  administrator  is  a  county  officer.  (Pol.  Co^.e, 
sec.  4103;  County  Government  Act— Stats.  1897,  p.  472)  stod 
'*must  perform  such  duties  as  are  prescribed  in  chapter  XIII, 
title  XI,  part  III  of  the  Code  of  Civil  Procedure."  (Pol. 
Code,  sec.  4303.)  Among  other  duties  he  '*must  take  charge 
of  the  estates  of  persons  dying  within  his  county,  as  follows: — 

' '  1.  Of  the  estates  of  decedents  for  which  no  administrators 
are  appointed,  and  which,  in  consequence  thereof,  are  being 
wasted,  uncared  for,  or  lost; 

**2.  Of  the  estates  of  decedents  who  have  no  known  heiis; 

^'3.  Of  the  estates  ordered  into  his  hands  by  the  court;  and, 

''4.  Of  the  estates  ux>on  which  letters  of  administration  have 
been  issued  to  him  by  the  court."  (Code  CSv.  Proc.,  see 
1726.) 

Section  1743  of  the  Code  of  Civil  Procedure  is  as  folfowB ; 
**When  no  direction  is  given  in  this  chapter  for  the  govern 
ment  or  guidance  of  a  public  administrator  in  the  discharge 
of  his  duties,  or  for  the  adminstration  of  an  estate  in  his 
hands,  the  provisions  of  the  preceding  chapters  of  this  title 
must  govern"  (i.  e.  such  as  relate  to  administrators  generally). 

Appellant  contends  that  the  office  of  public  administrator 
is  a  mere  qualification,  and  when  letters  are  granted  to  him 
because  of  such  qualification  he  occupies  precisely  the  same 
position  towards  the  estate  as  any  other  administrator;  that 
his  authority  is  derived  wholly  from  his  appointment  by  the 
issuance  of  letters  to  him;  that  he  has  no  authority  in  the 
premises  by  virtue  of  his  commission  as  public  administrator 
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and  his  position  as  administrator  of  any  particular  estate  is 
not  affected  in  any  respect  by  the  expiration  of  his  term  of 
office  as  public  administrator.  (Citing  Beckett  v.  SeUwer,  7 
Cal,  230  ;i  Rogers  v.  Hoberlein,  11  Cal.  127;  Estate  of  Ham- 
aton,  34  Cal.  468;  Estate  of  Aveline,  53  Cal.  260;  Estate  of 
Pingree,  100  Cal.  80.)  It  is  true  that  where  a  public  admin- 
istrator seeks  administration  of  an  estate  under  paragraph  4 
ol  section  1726  and  section  1365  of  the  Code  of  Civil  Pro- 
cedure, before  he  can  take  charge  of  the  estate  he  must  have 
a  warrant  of  authority  from  the  court,  and  the  letters  issued 
to  him  in  the  particular  estate  are  his  authority,  as  was  held 
in  some  of  the  cases  cited.  But  it  is  also  true,  as  was  said  in 
Heaty  v.  Superior  Court,  127  Cal.  659:  "The  public  adminis- 
trator is  the  eighth  class  enumerated  in  section  1365  of  the 
Code  of  Civil  Procedure.  He  obtains  letters  of  administration, 
not  as  an  individual,  but  as  public  administrator  by  virtue  of 
his  office.*'  His  official  character,  in  our  opinion,  is  not 
changed,  nor  is  it  taken  from  him  by  the  imposition  of  the 
duties  devolved  on  him  by  the  letters  issued  to  him.  He  is  as 
much  the  public  administrator  when  administering  an  estate 
in  the  instance  above  referred  to  as  when  acting  under  anx 
other  paragraph  of  section  1726,  and  in  those  cases  where  for 
the  time  being  he  manifestly  acts  wholly  by  virtue  of  his  office, 
he  must  ''with  all  convenient  dispatch  procure  letters  of 
administration  thereon  [i.  e.  on  the  estate]  in  like  manner 
and  on  like  proceedings  as  letters  of  administration  are  issued 
to  other  persons."  In  these  and  in  all  cases  ''His  official  bond 
and  oath  [unlike  the  case  of  other  persons  appointed]  are  in 
lieu  of  the  administrator's  bond  and  oath.''  (Code  Civ. 
Ptoc.,  sec.  1721  ;Healy  v.  Superior  Court,  127  Cal.  659.)  That 
he  retains  his  official  character  while  acting  under  letters  of 
appointment,  so  far  as  the  particular  estate  is  concerned,  even 
though  his  term  of  office  has  expired,  is  entirely  consistent 
with  the  fact,  as  held  in  Rogers  v.  Hoberlein,  11  Cal.  127,  that 
the  grant  of  letters  continue  until  it  is  set  aside  or  revoked  by 
another  appointment,  and,  as  was  held  in  Estate  of  Aveline. 
53  Cal.  260,  that  the  sureties  on  his  bond  remain  liable  after 
his  term  expires  as  to  all  unfinished  business.  It  was  held  in 
MitcheU  v.  Seeker,  59  Cal.  558,  that  his  sureties  are  liable  for 
wrongful  appropriation  of  money  of  the  estate,  notwithstand- 
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Ing  the  letters  issuing  to  him  did  not  (as  they  generally  do 
and  always  should)  refer  to  his  official  character.  In  several 
respects  his  duties  diflfer  from  those  of  other  persons  who  may 
be  appointed.  He  must  make  return  to  the  court  every  six 
months,  etc.  (Code  Civ.  Proc,  sec.  1736),  and  this  is  not  the 
equivalent  of  the  return  required  of  administrators  by  sec- 
tion 1622.  {Estate  of  Hedriok,  127  Cal.  186.)  He  must  de- 
posit with  the  county  treasurer  all  moneys  received  (Code  Civ. 
Proc,  sec.  1739) ;  which  can  only  be  drawn  out  on  his  order 
"countersigned  by  a  superior  judge,'*  (/d.)  He  must  settle 
his  accounts  under  oath  with  the  county  clerk  for  all 
moneys,  etc.,  at  certain  specified  times.  (Code  Civ.  Proc, 
sec.  1739.)  On  final  settlement  of  the  estate  any  money  in 
the  hands  of  the  public  administrator,  unclaimed,  must  be 
paid  over  to  the  county  treasurer,  in  default  of  which  the 
district  attorney  must  institute  the  requisite  proceedings 
against  him  and  his  sureties  for  judgment  in  the  amount  of 
money  so  withheld.  (Code  Civ.  Proc,  sec  1740.)  He  may 
administer  oaths  in  regard  to  all  matters  pertaining  to  his 
duty  or  the  administration.  (Code  Civ.  Proc,  sec.  1742.) 
All  these  sections  apply  to  a  public  administrator  administer- 
ing an  estate,  no  matter  under  what  particular  section  or 
paragraph  of  a  section  of  the  Code  of  Civil  Procedure  he  may 
be  acting,  and  they  all  deal  with  him  in  his  official  capacity 
and  character  of  public  administrator.  It  is  made  as  much 
his  official  duty  as  public  administrator  to  administer  the 
estate  under  paragraph  4  of  section  1726  as  in  any  other  case. 
The  section  declares  that  he  **must  take  charge  of  the  estates 
of  persons  dying  within  his  county  as  follows";  and  para- 
graph 4  is  as  much  controlled  by  this  provision  as  are  the 
ither  paragraphs  of  the  sectio^i  under  which  he  has  express 
authority  to  administer,  at  least  temporarily,  by  virtue  of  his 
office  alone.  The  purpose  of  the  law  is  to  provide  a  public 
officer,  acting  under  his  oath  of  office  and  official  bond,  who 
shall  be  in  a  position  at  all  times  to  administer  estates  where 
there  is  a  failure  of  heirs  or  other  persons  competent  to  per- 
form the  service. 

In  Rogers  v.  Hoberlein,  11  Cal.  127,  it  was  held  that  the 
successor  of  the  public  administrator  did  not  by  force  of  bis 
office  alone  l)ecome  entitled  to  administer  an  estate  not  yet 
fully  administered  by  his  predecessor,  but  must  obtain  a  grant 
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of  letters.  The  court  did  not  intimate  that  the  outgoing  pub- 
lic administrator  lost  his  official  character  in  continuing  the 
administration.  On  the  contrary,  the  court  seemed  to  enter- 
tain quite  the  opposite  view.  The  court  said:  **At  common 
law  a  sheriff  was,  after  the  expiration  of  his  term,  from  a 
principle  of  convenience  considered  in  some  respects  as  an 
officer;  he  could  finish  some  kinds  of  business  which  he  had 
begun.  And  so  it  has  been  held  in  other  states,  that  an  execu- 
tor or  administrator  after  his  resignation  or  removal  is  to  be 
treated,  for  purposes  of  settlement,  remedies,  etc.,  as  adminis- 
trators in  office.*'  With  this  view  of  the  relation  of  the  public 
administrator  to  estates  being  administered  by  him,  we  are  to 
inquire  whether  he  is  entitled  to  the  commission  allowed  to 
other  administrators  for  services  performed  after  his  term  of 
office  haa  expired  in  counties  where  he  receives  a  salary.  By 
subdivision  10  of  section  159  of  the  County  Gtovernment  Act 
of  1897  (Stats.  1897,  p.  499)  the  public  administrator  of  Los 
Angeles  County  receives  a  salary  of  three  thousand  dollars  per 
annum.  Section  215  of  that  act  (Stats.  1897,  p.  572)  pro- 
vides as  follows:  ''The  salaries  and  fees  provided  for  in  this 
act  shall  be  in  full  compensation  for  all  services  of  every  kind 
and  description  rendered  by  the  officers  herein  named,  either 
as  officers  or  ex  officio  officers,  their  deputies  and  assistants, 
unless  in  this  act  otherwise  provided,  and  all  deputies  em- 
ployed shall  be  paid  by  their  principals  out  of  the  salaries 
hereinbefore  provided,  unless  in  this  act  otherwise  provided. 
..."  Section  260  (Stats.  1897,  p.  573)  is  as  follows:  ''All 
salaried  officers  of  the  several  counties  of  this  state  shall 
charge  and  collect  for  the  use  of  their  respective  counties  and 
pay  into  the  county  treasury  on  the  first  Monday  in  each 
month  the  fees  now  or  hereafter  allowed  by  law  in  all  cases, 
except  where  such  fees,  or  percentage  thereof,  is  allowed  such 
officers,  and  excepting  also  such  fees  as  are  a  charge  against 
the  county."  Section  217  (Stats.  1897,  p.  573)  is  as  follows: 
"Each  of  the  officers  authorized  to  receive  fees  under  the  pro- 
visions of  this  act  must  keep  a  fee-book  ...  in  which  must 
be  entered  at  once  in  detail  all  fees  or  compensations,  of  what- 
ever nature,  kind,  or  description,  collected  or  chargeable.  .  .  . 
On  the  expiration  of  the  term  of  such  officer,  he  must  deliver 
all  fee-books  kept  by  him  to  the  county  auditor."  Section  226 
(Stats.  1897,  p.  575)  provides:    "It  shall  be  the  duty  of  all 
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officers  in  this  act  named  to  complete  the  business  of  their 
respective  offices  to  the  time  of  the  expiration  of  their  re- 
spective terms.  .  .  .''  The  only  other  statute  bearing  upon  the 
question  of  the  public  administrator's  compensation  is  section 
1618  of  the  Code  of  Civil  Procedure:  **  .  .  .  Public  admin- 
istrators shall  receive  the  same  compensations  and  allowances 
as  are  allowed  in  this  title  to  other  administrators/' 

But  for  the  provisions  of  the  County  Government  Act, 
supra,  making  the  public  administrator  of  Los  Angeles 
County  a  salaried  officer,  doubtless  section  1618  would  mea» 
are  his  compensation.  The  act,  however,  fixing  his  compensa- 
tion by  a  salary  and  directing  him  to  keep  a  book  recording 
therein  ''all  fees  or  compensation  of  whatever  nature,  kind, 
or  description,"  and  also  providing  that  he  must  pay  monthly 
into  the  county  treasury  the  fees  allowed  him  in  all  cases,  and 
declaring  that  his  salary  shall  be  in  full  compensation  for  all 
services,  is  a  special  act  and  must  control.  (Healy  v.  Superior 
Court,  127  Cal.  659.)  Unless  he  ceases  to  be  controlled  by 
Chis  act  at  the  expiration  of  his  term,  which  we  do  not  think 
should  be  held,  there  is  no  law  by  which  he  can  be  paid  for 
subsequent  services.  The  contrary  view  contended  for  by 
appellant  would  offer  strong  inducements  for  the  public 
administrator,  who  is  a  salaried  officer,  to  delay  the  settlement 
of  estates,  by  doing  which  he  would  draw  a  salary  to  the  close 
of  his  term  and  full  compensation  after  his  term  had  ended 
for  such  estates  as  were  not  fully  administered ;  and,  besides, 
the  county  would  be  pajring  his  successor  the  sala-^y  provided 
by  law.  Furthermore,  it  would  be  a  temptation  to  the  sue- 
eessor  to  favor  this  practice,  as  it  would  relieve  him  from  the 
labor  and  responsibility  of  caring  for  partly  administered 
estates,  and  besides  would  be  a  practice  profitable  to  him 
when  he  passed  out  of  office. 

Appellant  insists  that  it  was  not  only  his  right  to  continue 
his  administration,  after  his  term  dosed,  but  that  it  was  his 
duty;  and  that  it  is  but  just  and  fair  to  compensate  him, 
since  he  was  but  performing  a  duty  imposed  upon  him.  In  a 
sense  it  is  true  that  so  long  as  his  letters  remained  unrevoked, 
it  was  his  right  and  duty  to  faithfully  execute  his  trust,  and, 
if  there  was  no  way  by  which  he  could  have  relieved  himself 
of  this  trust,  the  equity  of  his  claim  for  compensation,  under 
an  implied  promise,  might  have  some  force.    But  it  is  not  true 
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that  he  had  no  means  of  relief.  He  knew  at  the  November 
election  whether  he  was  to  continne  in  office;  he  had  two 
months  in  which  to  close  the  business  and  prepare  to  turn  over 
his  trust  to  his  successor.  He  should  have  asked  the  court  by 
appropriate  petition  to  revoke  his  letters,  resigning  his  ap- 
pointment in  estates  remaining  unadministered ;  he  should 
have  stated  his  accounts  to  the  close  of  his  term  and  asked  to 
be  relieved  from  further  performance  of  the  trust.  It  would 
have  been  the  duty  of  the  court  to  settle  his  accounts,  accept 
his  resignation,  revoke  his  letters,  and  direct  his  successor  to 
take  charge  of  the  estate.  (See  Code  Civ.  Proc,  sees.  1726. 
1735.)  If  for  any  reason  the  successor  could  not  act,  the 
court  should  have  appointed  a  special  administrator.  With 
this  means  of  being  relieved,  the  outgoing  officer  still  persists 
in  continuing  to  administer  or  refuses  to  relinquish  his  trust 
to  his  successor,  he  cannot  be  heard  to  complain  if  his  services 
are  regarded  as  voluntary  and  he  be  denied  the  right  to  any 
compensation  therefor,  except  such  compensation  as  he  had 
already  received  by  way  of  salary. 

Since  the  transcript  was  filed  the  parties  have  stipulated 
that  in  one  of  Ae  estates  administered  by  defendant  he  is 
charged  with  having  received  $175.85  in  excess  of  the  amount 
in  fact  received  by  him  as  fees  and  commissions,  and  that  if 
the  judgment  be  affirmed  this  amount  should  be  deducted 
therefrom. 

It  is  advised  that  the  order  be  affirmed,  and  that  the  sum 
of  $175.85  be  deducted  from  the  judgment,  and  as  thus  dimin- 
ished it  be  affirmed. 

Gray,    C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
affirmed,  and  the  sum  of  $175.85  deducted  from  the  judgment, 
and  as  thus  diminished  it  is  affirmed. 

Lorigan,  J.,  Henshaw,  J.,  McFarland,  J. 
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[8.  F.  No.  3874.     Department  One.— April  19,  1905.] 

CYRUS  J.  CLARK,  Receiver,  etc.,  Appellant,  ▼.  SUPREME 
COUNCIL  OP  ORDER  OP  CHOSEN  FRIENDS  et  al., 
Respondents. 

Insolvent  Fobhon  Oobforation — ^Pbstxbbnob  or  Domzstic  Cbeditors 
— ^Levt  upon  Funds  m  this  Statb — ^Foreign  Receiver. — ^Domestic 
creditors  of  an  insolvent  foreign  corporation  who  have  levied  upon 
funds  of  such  corporation  in  this  state  will  be  preferred  over  for- 
eign creditors,  and  will  not  be  compelled  to  surrender  their  claims 
to  a  foreign  receiver  of  its  assets,  appointed  by  a  court  of  another 
state,  at  the  home  office  of  such  corporation. 

Id. — ^Action  bt  Foreign  Bsoeivsr — ^ANdLUiRY  Begeivee. — ^An  action 
will  not  lie  hj  the  foreign  receiver  of  the  araets  of  such  foreign 
corporation  to  have  an  ancillary  receiver  appointed  in  this  state  to 
take  charge  of  its  funds  in  this  state,  attached  hy  domestic  cred- 
itors, in  order  to  turn  them  over  to  the  foreign  receiver. 

•Id. — Pleading — Books  and  Papers — ^Prater  of  Complaint. — In  the 
complaint  hj  such  foreign  receiver,  in  the  absence  of  any  allegation 
that  any  of  the  defendants  have  in  their  possession  any  books  and 
papers  of  the  foreign  corporation  other  than  the  money  attached, 
a  prayer  of  the  complaint  regarding  books  and  papers  is  of  no  eon- 
sequence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Prancisco.    James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  in  this  case,  and  in  142 
Cal.  22. 

Rothchild  &  Aeh,  and  Van  Ness  &  Redman,  for  Appellant. 

P.  D.  Brandon,  S.  M.  Ehrman,  Martin  Stevens,  H.  W.  Hut- 
ton,  and  D.  E.  Beseeker,  for  Respondents. 

GRAY,  C. — ^This  action  was  brought  by  plaintiff,  appointed 
by  the  superior  court  of  a  certain  county  in  the  state  of  Indi- 
ana as  receiver  of  the  above-named  defendant,  an  insolvent 
fraternal  insurance  organization.  The  object  of  the  action 
is  to  have  an  ancillary  receiver  appointed  in  California  to 
take  charge  of  certain  moneys  of  the  concern  and  turn  them 
over  to  the  plaintiff. 
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The  defendants  had  judgment  in  their  favor  on  demurrers 
to  the  complaint,  and  plaintiff  appeals  from  that  judgment. 
The  facts  and  law  governing  the  case  have  already  been  con- 
sidered by  this  court  in  Lackman  v.  Supreme  Council,  142 
Gal.  22.  Little  need  be  added  here  to  what  is  said  in  that 
case.  Here,  as  there,  the  defendants  as  creditors  of  the  de- 
funct concern  have  attached  the  funds  and  money  in  contro- 
versy in  some  instances  and  in  others  have  seized  them  under 
executions  issued  upon  judgments  which  they  have  already 
obtained.  That  the  defendants  occupy  the  position  of  credi- 
tors is  settled  by  the  case  cited.  That  they  will  not  be  com- 
pelled to  surrender  their  claims  to  the  property  under  the 
)aws  of  this  state  in  deference  to  the  claims  of  a  foreign  re- 
ceiver of  this  foreign  corporation  is  also  clearly  decided  in 
that  ease. 

The  only  difference  between  that  case  and  this  is,  that  here 
an  ancillary  receiver  is  asked  for,  but  only  for  the  purpose 
of  collecting  the  funds  and  turning  them  over  to  the  Indiana 
receiver.  This  will  indirectly  accomplish  the  same  purpose 
sought  in  the  case  cited.  It  will  have  the  effect  by  legal  pro- 
cess to  transfer  the  funds  to  the  hands  of  the  Indiana  receiver. 
This  is  contrary  to  the  law  of  this  state  as  laid  down  in  the 
California  cases  cited  in  Lackman  v.  Supreme  Council,  142 
Cal.  22.  Our  law  prefers  the  claims  of  the  domestic  attach- 
ing creditors  to  those  of  foreign  creditors  or  claimants,  and 
this  policy  wiU  be  upheld  against  indirect  as  well  as  against 
direct  attacks. 

The  complaint  sets  forth  the  facts  necessarily  showint^*  the 
claims  of  the  defendants  preferred  under  our  law  to  thoM  of 
plaintiff;  and  the  demurrer  to  this  complaint  was  therefo:^} 
properly  sustained. 

No  point  seems  to  be  made  in  appellant's  brief  to  the  effect 
that  the  complaint  states  a  case  for  relief  as  to  any  books  or 
assets  of  the  defunct  concern  other  than  the  money  attached ; 
and  on  a  careful  examination  of  the  complaint  we  are  unable 
to  find  any  allegation  that  any  of  the  defendants  have  in  their 
possession  any  books  or  other  assets  of  the  concern  except  the 
said  money.  The  prayer  of  the  complaint  regarding  records, 
books,  papers,  etc.,  is  of  no  consequence  in  the  absence  of  any 
allegation  showing  that  some  party  to  the  suit  has  property 
of  that  description  in  its  or  his  possession. 
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We  advise  that  the  judgment  be  a£3rmed. 

Ghipman,  C,  and  Cooper,  C,  ooncnrred. 

'>^or  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 


[Grim.  No.  1259.    In  Bank.— April  84,  1905.] 
In  Re  Disbarment  of  ARTHUR  H.  ASHLEY. 

A.nOBNXT8   AT    LaW — ^PBOCKEDmOS    lOB   DiSBABlCENT — ACCUSATION    BT 

Pbivatb  Pabtt — ^DismissaIm — This  coart  has  both  original  and 
appellate  jurisdietion  of  a  proceeding  for  the  disbarment  of  an 
attorney  at  law;  but  it  will  only  entertain  an  original  accusation 
when  instituted  by  a  bar  association  or  other  public  body  in  the 
public  interest.  Where  the  accusation  is  by  a  private  party,  alleging 
misconduct  prejudicial  to  himself,  the  proceeding  should  be  insti- 
tuted in  the  superior  court,  and  if  brought  in  this  court  will  be 
dismissed  without  prejudice. 

ACCUSATION  for  Disbarment  of  an  attorney  at  law. 

The  facts  are  stated  in  the  opinion  of  the  eoort. 

A.  H.  Carpenter,  of  San  Joaquin  County,  Accuser. 

THE  COURT.— This  is  an  accusation  by  a  private  party 
charging  an  attorney  at  law  with  breach  of  professional  duty, 
and  seeking  his  disbarment. 

This  court  has  both  original  and  appellate  jurisdiction  in 
such  cases.  (Code  Civ.  Proc,  sec.  287.)  But  it  declines  to 
entertain  the  accusation  as  an  original  proceeding  except 
when  the  prosecution  has  been  instituted  by  a  bar  association 
or  other  public  body  in  the  public  interest.  When  the  accuser 
is  a  private  person,  alleging  misconduct  prejudicial  to  him- 
self, it  is  more  convenient  and  more  appropriate  in  every  way 
that  the  proceedings  should  be  instituted  and  the  issues  tried 
in  the  superior  court  of  the  county  where  the  misconduct  ii 
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aUeged  to  have  occurred,  and  where  it  is  to  be  presumed  the 
witnesses  reside. 

For  these  reasons  the  proceeding  here  is  dismissed  without 
prejudice. 


[Chrim.  No.  1137.    Department  Two.— April  25,  1905.] 

THE  PEOPLE,  Respondent,  v.  AUGUST  HELWIG,  Appel- 
lant 

GaiiuKAL  Law— Absom — Svtoknoe— Yalux  or  Insured  FuBNiTUii£— 
Cboss-Exaionation — OsiomAL  Yalux. — ^Upon  the  trial  of  a  defend- 
ant charged  with  anon  of  a  building  ocenpied  by  him  as  a  lodging- 
house  and  restaurant,  in  which  the  personal  property  had  been 
iBsured  for  five  hundred  dollars,  but  was  not  injured,  where  a 
second-hand  furniture  dealer  testified  for  the  prosecutJon  that  a 
few  days  after  the  fire  he  purchased  the  personal  property  for  fifty 
dollars,  it  was  not  proper  cross-examination  to  ask  him  what  was  its 
original  value. 

b). — ^Yalue  at  Tims  of  Insurangb — Witnlss  fob  Defendant— Harm- 
less BuUNo. — The  proper  issue  was  as  to  the  value  of  the  prop- 
erty insured  at  the  time  of  the  insu-*ance,  and  it  was  not  error  to 
refuse  to  allow  the  same  witness  to  testify  for  the  defendant  as  to 
its  value  when  new;  and  the  exclusion  thereof,  could  not  be  preju- 
dicial, where  the  defendant  had  been  aUowed  to  testify  to  what  he 
paid  for  the  furniture  insured,  an^.  it  was  shown  that  the  insurance 
agent  had  examined  it  wnen  he  fixed  the  value. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County  and  from  an  order  denying  a  new  trial.  John  C. 
Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourfe. 

George  B.  Gardner,  for  Appellant 

U.  S.  Webb,  Attomey-Gteneral,  and  C.  N.  Post,  Assistant 
Attorney-General,  for  Respondent. 

McPARLAND,  J. — Defendant  was  convicted  of  arson,  and 
appeals  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial.  There  are  no  points  and  authorities 
or  brief  on   behalf  of  appellant  on  file,  and  at  the  oral  argu- 
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ment  his  counsel  did  not  contend  that  the  evidence  does  not 
support  the  verdict  or  that  the  trial  court  erred  in  instructing 
the  jury  or  in  any  respect  other  than  in  two  rulings  made  ir. 
respect  to  the  testimony  of  the  witness  J.  W.  Jewell.  The 
building  which  appellant  was  charged  with  burning  was  occu 
pied  by  him  as  a  lodging-house  and  restaurant;  and  he  had 
in  it  some  personal  property  which  he  had  insured  a  few  days 
before  the  fire  for  five  hundred  dollars.  This  personal  prop- 
erty was  not  injured  by  the  fire,  which  was  extinguisheo 
before  any  considerable  damage  was  done;  and  the  prosecn 
tion  called  the  said  witness*  Jewell,  who  testified  that  a  fe\^ 
days  after  the  fire  he  bought  all  his  personal  property  from 
appellant  for  fifty  dollars.  Now,  tiie  argument  of  appellant's 
counsel  is,  that  the  court  afterwards  refused  to  allow  him  to 
prove  the  value  of  the  property  at  the  time  it  was  insured, 
and  thus  remove  the  impression  that  it  was  insured  for  more 
than  its  value.  But  the  record  does  not  show  any  foundation 
for  this  argument.  Appellant  was  not  prevented  from  show- 
ing the  value  of  the  property  at  the  time  of  the  insurance. 
The  appellant  himself,  as  a  witness,  testified,  over  the  objec- 
tion of  the  prosecution,  very  fuUy  as  to  the  value  of  the  prop- 
erty and  that  it  had  cost  him  nearly  eight  hundred  dollars; 
and  it  was  shown  that  the  insurance  agent  had  examined  the 
property  when  he  fixed  five  hundred  dollars  as  its  value.  The 
witness  Jewell,  after  testifying  that  he  was  a  dealer  in  second- 
hand furniture,  was  asked  by  the  prosecution  to  state:  ""What 
you  paid  for  the  property  and  how  you  arrive  at  the  price — 
that  is,  your  conversation  with  Mr.  Helwig."  He  testified 
that  he  went  to  see  Helwig  and  asked  him  what  he  would  take 
for  the  property,  and  Helwig  said  fifty  dollars,  whereupon 
witness  gave  him  the  money  and  took  a  bill  of  sale.  Then,  on 
cross-examination,  appellant's  counsel  asked  him,  "What  do 
you  consider  the  value  of  that  property!"  To  this  question 
the  prosecution  objected,  but  the  objection  was  overruled,  and 
the  witness  went  on  to  testfy  on  the  subject — saying  that  it 
was  worth  about  one  hundred  dollars.  After  a  number  of 
questions  by  appellant's  counsel  and  answers  by  witness,  the 
latter  was  asked,  ''Could  you  buy  them  in  the  market  for  that 
price  t"  to  which  the  district  attorney  objected  that  **It  doeg 
not  tend  to  prove  value  and  is  not  cross-examination/'  and  the 
objection  was  overruled.    Afterwards  the  witness  said:  ''Do 
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yon  mean  conld  I  go  and  purchase  that  same  amount  of  goods 
new  from  some  retail  dealer?"  and  counsel  for  appellant  said, 
**No,  those  goods  second-hand,  used,  in  the  condition  they 
were,"  to  which  witness  said  that  he  could.  Thereupon,  coun- 
sel for  appellant  said,  *'I  wanted  the  original  value,"  and 
then  the  court  said,  "Objection  sustained."  It  is  clear  from 
this  record  that  the  objection  to  the  testimony  of  the  witness 
to  the  actual  value  of  the  property  as  second-hand  furniture 
was  overruled,  and  that  the  only  question  excluded  was  as  to 
the  ''original  value."  Afterwards  the  appellant  called  the 
said  Jewell  as  his  own  witness,  and  simply  asked  him  the 
direct  question, — ^referring  to  the  said  personal  property, — 
"What  is  it  worth  newt"  and  the  objection  of  the  prosecu- 
tion to  the  question  that  it  was  immaterial,  irrelevant,  an  J 
incompetent  was  by  the  court  sustained.  Upon  these  rulings 
of  the  court  touching  the  testimony  of  the  witness  Jewell 
appellant  bases  his  sole  contention  for  a  reversal  of  the  judg- 
ment. But  we  do  not  think  that  these  rulings  constitute  good 
ground  for  reversal.  The  question  asked  Jewell  when  he  was 
a  witness  for  the  prosecution  was  not  proper  cross-examina- 
tion. When  he  was  a  witness  for  appellant  the  sole  question 
asked  him  was  as  to  the  value  of  the  property  when  new.  The 
issue  was  the  value  of  the  property  as  second-hand  property 
at  the  time  of  the  insurance — ^not  its  value  when  new.  It 
may  be  that  where  an  adverse  witness  has  testified  to  tiie 
value  of  second-hand  property  it  would  be  proper  to  ask  him 
on  cross-examination  what  its  value  was  when  new,  for  the 
purpose  of  testing  his  general  knowledge  of  the  subject;  but 
it  was  not  proper  as  an  original  and  isolated  question  asked 
by  appellant  of  his  own  witness.  Moreover,  taking  the  whole 
case  together,  it  is  evident  that  the  said  rulings  of  the  court 
as  to  the  testimony  of  the  witness  Jewell,  even  if  they  could 
be  considered  as  erroneous,  were  not  of  sufficient  importance 
to  have  been  prejudicial  to  appellant,  or  to  afford  just  grounds 
for  a  new  trial. 
The  judgment  and  order  appealed  from  are  affirmed. 

Henflhaw,  J^  and  Lorigan,  J.,  concurred. 
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[Sac.  No.  1369.     In  Bank— April  28,  1905.] 

FRANK  FRENCH,  ELI  WRIGHT,  E.  J.  EMMONS,  and 
HARRY  BUNKERS,  Petitioners,  v.  SENATE  OF 
STATE  OF  CALIFORNIA  (Thirty-Sixth  Session),  Re- 
spondent 

MAKDAHX7S — EXPULSION    VBOM    STATE    SkMATB— CHABOX    OF    BbIBX&T— 

DxKXTBBEB  TO  PsTTTiON — JURISDICTION. — ^A  petition  by  fonner  mem- 
ben  of  the  state  senate,  who  were  expelled  therefrom  on  a  charge 
of  bribery,  for  a  writ  of  mandate  to  eoL>T>el  the  senate  to  reinstate 
them,  for  allied  expulsion  without  a  hearing,  or  trial,  or  opportun- 
ity for  defense,  and  without  eonrietion  of  crime,  states  no  ease 
within  the  jurisdiction  of  this  court,  had  a  general  demurrer  thereto 
was  properly  sustained  and  the  writ  denied. 

i». — ExcLusivx  Power  of  Sbnatb — Absengx  of  Judicial  Power. — The 
power  conferred  upon  th*)  senate  by  the  constitution,  to  determine 
the  rule  of  its  proceeding  and,  with  the  concurrence  of  two  thirds 
of  all  the  members  elected,  to  expel  a  member,  is  exclusive;  and  the 
jiidici^*^.  department  has  no  power  to  revise  even  the  most  arbitrary 
and  unfair  action  of  the  legislative  aepartment,  taken  in  pursuance 
of  the  power  committed  exclusively  thereto  by  the  constitution. 

Id. — ^Mandamus  Imkffectivb — Adjournment  of  Senate — New  Body. 
This  court  has  no  power  or  means  to  carry  into  effect  a  writ  of 
mandate  to  compel  the  restoration  of  the  petitioners  to  the  senate 
from  which  they  were  expelled,  which  has  adjourned  sine  die.  The 
next  senate  will  be  a  different  body  from  that  now  supposed  to  be 
before  the  court,  and  this  court  has  no  power  over  it. 

[D. — ^Facts  Judioiallt  Noticed— Oontrart  Allegations  not  ADicrrnED 
BT  Demurrer. — Allegations  of  the  petition,  made  contrary  to  facts 
judically  noticed  by  the  court  are  not  admitted  by  the  demurrer. 

1 0.— Judicial  Notice  of  Progexdings — ^Xnyxstigation  —  Presumptidm 
OF  Notice  and  Hearing. — ^The  court  takes  judicial  notice  of  the 
proceedings  had  in  the  senate  and  entered  upon  its  journal,  by 
which  petitioners  were  expelled,  showing  that  charges  were  preferred 
against  them  and  referred  t'^  a  committee  for  investigaiion,  which, 
after  investigation,  reported  to  the  senate,  finding  that  the  charges 
were  true,  and  recommending  expulsion,  which  report  was  acted  upon 
by  the  senate.  In  the  absence  of  a  contrary  allegation,  it  must  be 
presumed  that  petitioners  had  notice  of  these  proceedings,  and  were 
allowed  to  participate  therein. 

\i). — Power  or  Senate  to  Control  Procedure. — The  senate  has  power 
to  adopt  any  procedure,  and  to  change  it  at  any  time  without  notice, 
There  is  no  constitutional  provision  giving  petitioners  the  right  to 
have  a  trial  and  opportunity  to  be  heard  in  the  senate  other  ttaan 
that  whicti  they  have  received. 
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Id. — ^DiFBiyATioN  of  Orncx  —  Due  Pbocbss  of  Law  —  Foxtbtunth 
Amendment. — ^The  senate  having  expelled  the  petitionera  in  the 
mode  prescribed  by  the  eonstitntion,  their  action  is  not  a  depriva- 
tion of  office  without  due  process  of  law,  within  the  meaning  of  the 
fourteenth  amendment  to  the  federal  eonstitution,  which  does  not 
affect  the  case.  The  sovereign  power  which  treated  the  office  esa 
prescribe  the  terms  upon  which  it  is  to  be  held  and  delegate  the 
power  of  removal. 

U  — OONSTRUOnON  OF  OONSTITDTION — ^DlSFEANCHISEMSNT  UPON  CJONVIO- 

T13N — PowsB  OF  EXPULSION — ^BiLL  OF  Attaindse. — ^Thc  provision 
for  the  disfranchisement  of  a  member  upon  conviction  for  crime, 
in  section  35  of  article  lY  of  the  constitution,  has  no  effect  upon 
the  power  to  cocpel  members  conferred  by  section  9  of  the  same 
article;  nor  does  expulsion  thereunder  operate  as  a  bill  of  attain- 
der ia  violation  of  the  state  or  federal  constitution. 

APPLICATION  for  Writ  of  Mandate  to  the  State  Senate. 

The  facts  are  stated  in  the  opinion  of  the  court 

Qeorge  D.  Collins^  H.  Y.  Morehouse,  J.  E.  Alexander,  F. 
Jacobs,  and  William  F.  James,  for  Petitioners. 

IT.  S.  Webb,  Attorney-General,  for  Respondent 

SHAW,  J. — This  is  an  original  proceeding  in  mandamus 
to  compel  the  senate  of  the  state  of  California  to  admit  the 
petitioners  as  members  thereof.  The  case  was  submitted  to 
this  court  upon  a  general  demurrer  to  the  petition  and  the 
writ  denied. 

The  petitioners  were  duly  elected  senators  of  the  state  from 
the  respective  districts  which  they  represent,  and  each  duly 
qualified  and  acted  as  a  member  of  the  senate  at  the  thirty- 
sixth  regular  session  until  the  twenty-seventh  day  of  Febru- 
ary, 1905,  when  they  were  by  the  senate  expelled  therefrom 
for  malfeasance  in  office,  consisting  of  taking  a  bribe  to  influ- 
ence their  conduct  as  senators.  Since  then  they  have  not  been 
allowed  to  sit  as  members  of  the  senate  nor  to  participate  in 
its  proceedings.  It  is  alleged  in  the  petition  that  in  the  pro- 
ceedings expelling  the  petitioners  the  senate  did  not  give  them 
a  hearing,  nor  afford  them  a  trial  upon  the  charges  made,  nor 
permit  them  to  make  any  defense  thereto ;  that  the  charges  of 
bribery  upon  which  they  were  expelled  are  false,  and  that 
neither  of  them  has  been  convicted  of  such  crime. 


606  French  v.  Senate.  [146  CaL 

Even  if  we  should  give  these  allegations  their  fullest  f oree 
in  favor  of  the  pleader,  they  do  not  make  a  case  justifying  the 
interposition  of  this  court.  Tinder  our  form  of  government 
the  judicial  department  has  no  power  to  revise  even  the  most 
arbitrary  and  unfair  action  of  the  legislative  department,  or 
of  either  house  thereof,  taken  in  pursuance  of  the  power  com- 
mitted exclusively  to  that  department  by  the  constitution.  It 
has  been  held  by  high  authority  that,  even  in  tiie  absence  of 
«ui  express  provision  conferring  the  power,  every  legislative 
body  in  which  is  vested  the  general  legislative  power  of  the 
state,  has  the  implied  power  to  expel  a  member  for  any  cause 
which  it  may  deem  sufficient.  In  Hiss  v.  Barilett,  69  Mass. 
473,^  the  supreme  court  of  Massachusetts  says  in  substance 
that  this  power  is  inherent  in  every  legislative  body ;  tb&t  it 
is  necessary  to  enable  the  body  **to  perform  its  high  functicni, 
and  is  necessary  to  the  safety  of  the  state'*;  that  it  is  a  power 
of  self -protection,  and  that  the  legislative  body  **must  neces- 
sarily be  the  sole  judge  of  the  exigency  which  may  justify  and 
require  its  exercise."  In  this  state  the  power  does  not  depend 
on  implication.  It  is  expressly  given.  Or,  as  the  power  would 
exist  without  the  express  grant,  perhaps  it  is  more  accurate 
to  say  that  it  is  expressly  recognized  and  limited.  The  consti- 
tution provides  that  the  senate  '* shall  determine  the  rule  of 
its  proceeding,  and  may,  with  the  concurrence  of  two  thirds 
of  all  the  members  elected,  expel  a  member."  (Const.,  art. 
IV,  sec.  9.)  If  this  provision  were  omitted,  and  there  were 
no  other  constitutional  limitations  on  the  power,  the  power 
would  nevertheless  exist  and  could  be  exercised  by  a  majority. 
The  only  effect  of  the  provision  is  to  make  the  concurrence  of 
two  thirds  of  the  members  elected  necessary  to  its  exercise. 
In  all  other  respects  it  is  absolute.  The  legislature  is  a  co- 
ordinate department  of  the  state  government.  By  article  III 
of  the  constitution  it  is  provided  that  one  department  of  the 
state  shall  not  exercise  the  functions  of  either  of  the  other 
departments  except  as  in  that  instrument,  expressly  directed 
and  permitted.  There  is  no  provision  authorizing  courts  to 
control,  direct,  supervise,  or  forbid,  the  exercise  by  either 
house  of  the  power  to  expel  a  member.  These  powers  are 
functions  of  the  legislative  department,  and  therefore  in  the 
exercise  of   the   power  thus   committed  to  it  the  senate   is 
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supreme.  An  attempt  by  this  court  to  direct  or  control  the 
legislature,  or  either  house  thereof,  in  the  exercise  of  the 
power,  would  be  an  attempt  to  exercise  legislative  functions, 
which  it  is  expressly  forbidden  to  do. 

Even  if  the  court  should  attempt  to  usurp  this  legislative 
function,  there  is  no  means  whereby  it  could  carry  its  judg- 
ment into  effect  and  give  the  relief  demanded.  The  thirty- 
sixth  session  of  the  legislature  has  adjourned  sine  die;  it  is  a 
thing  past,  and  cannot  be  reconvened  upon  the  mandate  of 
the  judicial  power.  (Const.,  art.  III.)  The  senate  could  not 
reinstate  the  petitioners  as  members  of  that  session  except 
when  lawfully  in  session.  Nor  can  the  body  which  composed 
tiie  thirty-sixth  session  be  again  called  together  except  Id 
sporial  session  and  at  the  behest  of  the  governor.  (Const., 
art  IV,  sec.  2 ;  art.  V,  sec.  9.)  The  next  regular  session  of  the 
senate  will  be  composed  of  different  persons  and  will  be  a 
different  body  from  that  now  supposed  to  be  before  the  court. 
The  court  is  without  power  to  issue  its  final  process  against  a 
body  not  lawfully  served  with  its  original  process  and  which 
has  not  submittcid  itself  to  its  jurisdiction.  Moreover,  before 
the  next  session  convenes,  the  terms  of  all  the  petitioners  ex- 
cept Wright  will  have  expired.  The  court  cannot  issue  any 
effective  mandate  to  reinstate  the  petitioners  as  members  of 
the  senate. 

We  think  it  is  proper  to  say  further,  out  of  respect  to  a 
lio-ordinate  department  of  the  government,  that,  notwith- 
standing the  arbitrary  action  apparently  charged  against  thu 
«enate  by  the  language  of  the  petition,  we  cannot  give  the 
statements  therein  contained  their  full  force.  Ordinarily  when 
a  case  is  submitted  on  a  demurrer  all  the  facts  stated  in  the 
pleadings  demurred  to  are  taken  as  true.  To  this  rule  there 
are  some  exceptions,  one  of  which  is  important  here.  Only 
those  facts  are  admitted  by  a  demurrer  which  it  is  necessary' 
to  allege  in  the  pleading.  It  is  not  necessary  to  allege  facts 
of  which  the  court  will  take  judicial  notice.  Such  facts  will 
be  considered  by  the  court,  although  not  pleaded.  (12  Ency.  of 
Plead.  &  Prac.,  1 ;  1  Chitty  on  Pleading,  215,  217,  218 ;  People 
V.  Mehany,  13  Mich.  ^81  ;Mullan  v.  State,  114  Cal.  581;  Bliss 
on  Code  Pleading,  177,  194.)  Those  allegations  of  a  pleading 
which  are  not  necessary,  and  which  are  contrary  to  the  facts 
of  which  judicial  notice  is  taken,  are  not  admitted  by  a  dc- 
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morrer,  but  are  to  be  treated  as  a  nullity.  (12  Ency.  of  Plead.  I 

ft  Prac.,  1;  1  Chitty  on  Pleading,  215;  MuUan  v.  Statey  114 
CaL  581;  Ohm  v.  San  Francisco,  92  Cal.  449.)  The  courts 
take  judicial  notice  of  the  public  and  private  official  acts  of 
the  legislative  department  of  the  state.  (Code  Civ.  Proc.,  sec. 
1875,  subd.  2;  Mullan  v.  Staie,  114  Cal.  581;  Davis  v.  Whid- 
den,  117  Cal.  623.)  Among  these  official  acts  are  included 
the  proceedings  by  which  the  petitioners  were  expelled  and 
which  are  entered  upon  the  journal  of  the  senate.  We  are 
therefore  bound  to  take  notice  that  charges  were  preferred 
against  the  petitioners  in  the  senate  and  were  referred  by  it  to 
a  committee  for  investigation;  that  the  committee  reported 
that  it  had  made  the  investigation  and  that  the  charges  were 
true,  and  recommended  that  the  petitioners  be  expelled ;  that 
this  report  was  taken  up  and  considered  by  the  senate;  that 
the  petitioners,  being  then  members,  had  upon  such  considera- 
tion an  opportunity  to  present,  or  have  presented,  arguments 
in  their  behalf,  and  that  the  resolution  expelling  them  was 
regularly  offered  and  adopted  by  the  senate.  There  being  no 
direct  allegation  to  the  contrary,  we  must  presume  that  the 
petitioners  had  notice  of  these  proceedings,  and  that  they  were 
allowed  as  members  to  participate  therein.  In  view  of  these 
facts  we  cannot  consider  the  allegations  of  the  petition  as 
imputing  to  the  senate  the  arbitrary  and  unfair  treatment  of 
the  petitioners  which  might  be  inferred  from  the  language 
used,  but  will  rather  consider  them  as  a  statement  of  the  con- 
clusion of  the  pleaders  that  the  proceedings  taken,  of  which 
wo  take  judicial  notice,  did  not  constitute  a  trial  or  hearing, 
and  did  not  give  them  the  opportunity  to  be  heard  in  their 
own  behalf  which  they  believe  they  were  entitled  to  have. 

There  is  no  averment  that  the  manner  of  the  proceeding  was 
contrary  to  the  rules  established.  And  even  if  it  were  as  abmpi 
as  the  interpretation  of  the  pleading  most  favorable  to  the 
petitioners  would  imply,  the  matter  would  be  immaterial.  The 
senate  has  power  to  adopt  any  procedure  and  to  change  it  at 
any  time  and  without  notice.  It  cannot  tie  its  own  hands  by 
establishing  rules  which,  as  a  matter  of  power  purely,  it  can- 
not at  any  time  change  and  disregard.  Its  action  in  any  given 
case  is  the  only  criterion  by  which  to  determine  the  rule  of 
proceeding  adopted  for  that  case. 

There  is  no  constitutional  provision  given  to  the  petition- 
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ers  the  right  to  have  a  trial  and  opportunity  to  be  heard  upon 
the  charges  made  against  them  in  the  senate  other  than  that 
which  they  have  received. 

The  fourteenth  amendment  to  the  constitution  of  the  United 
States  does  not  affect  the  case,  nor  have  its  provisions  been 
violated  by  the  action  of  the  senate.  While  it  is  true  that,  so 
far  as  private  persons  are  concerned,  the  right  to  hold  a  pub- 
lic office  duly  conferred  upon  .an  individual  has  many  of  the 
attributes  of  private  property,  and  is  protected  by  the  law  of 
file  land,  yet,  as  between  the  office-holder  and  the  sovereign 
power,  such  right  is  not  violated  when  the  proper  govern- 
mental authority,  acting  in  pursuance  of  a  power  expressly 
given  to  it  by  the  fundamental  law,  has  removed  such  person 
from  the  office.  {MiUier  of  Carter,  141  Cal.  319.)  The  sov- 
ereign  power  which  created  the  office  can  also  fix  the  terms 
upon  which  it  is  held  and  can  delegate  tiie  power  of  removal. 
The  title  is  held  subject  to  the  conditions  thus  imposed.  The 
relations  between  the  body  politic  and  its  officers  are  not  in 
this  particular  essentially  different  from  those  existing  be- 
tween a  private  person  and  his  servants.  Although  there  may 
be  a  difference  as  to  the  liability  for  damages  for  a  dismissal 
trithout  cause,  the  right  or  power  to  dismiss  always  exists, 
rhe  senate  having  expelled  the  petitioners  in  the  manner  pre- 
scribed by  the  constitution,  in  the  exercise  of  the  power  therein 
given,  it  is  not  true  that  they  have  been  deprived  of  the  right 
to  the  office  without  due  process  of  law. 

With  respect  to  the  possible  abuse  of  such  power  the  case  is 
analogous  to  that  of  the  President  of  the  United  States  with 
respect  to  officers  of  the  United  States  subject  to  arbitrary 
removal  by  him.  In  regard  to  this  the  supreme  court  of  the 
United  States  says  that  the  only  restraint  upon  the  abuse  of 
the  power  ''must  consist  in  the  responsibility  of  the  president, 
under  his  oath  of  office,  to  act  as  shall  be  for  the  general  benefit 
and  welfare."  (Shurtleff  v.  United  States,  189  U.  S.  317.) 
The  same  is  true  of  the  yovttr  of  the  senate  here  under  con- 
sideration. The  oath  of  onvi  individual  member  of  the  senate, 
and  his  duty  under  it  to  act  conscientiously  for  the  general 
good,  is  the  only  saf^uard  to  the  fellow-members  against  an 
unjust  and  causeless  expulsion.  This  is  the  only  practical  role 
that  can  be  adopted  as  to  those  unrestricted  governmental 
powers  which  are  necessary  to  the  exercise  of  governmental 
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functions,  and  which  must  be  lodged  somewhere.  Each  de- 
partment of  the  state  is  necessarily  vested  with  some  power 
which  is  beyond  the  supervision  of  any  other  department,  and 
in  such  cases  the  only  protection  against  abuse  is  the  con- 
science of  the  individual  in  whom  the  power  is  vested. 

The  decisions  holding  liiat  where  a  power  is  given  to  re- 
move an  officer  "for  cause"  without  requiring  any  previous 
notice  or  any  hearing,  such  notice  must  nevertheless  be  given, 
and  a  hearing  had,  have  been  disapproved  in  this  state.  (M<U- 
ter  of  Carter,  141  Gal.  319.)  But,  in  any  event,  they  clearly 
have  no  application  to  the  present  case,  where  the  power  to 
remove  is,  as  we  have  seen,  inherent  and  necessary  to  the  exer- 
cise of  the  functions  of  the  body  possessing  it,  and  are  given 
without  limitation  or  restriction. 

It  is  claimed  that  the  power  to  expel  for  bribery  is,  by  sec- 
tion 35  of  article  lY,  limited  to  those  cases  in  which  the  mem- 
ber has  been  convicted  of  the  crime  defined  in  that  section. 
The  section  provides  that  any  member  of  the  legislature  who 
is  influenced  in  his  official  action  by  any  reward  or  promise 
thereof  is  guilty  of  a  felony,  and  that  upon  conviction  he  shall 
be  forever  disqualified  from  holding  any  office  or  public  trust 
It  is  obvious  that  this  section  was  not  intended  to  have  any 
effect  whatever  upon  the  power  to  expel  members  of  the  legis- 
lature given  by  section  9  of  the  same  article.  The  two  pro- 
visions are  entirely  independent  and  are  made  for  different 
objects  and  purposes.  The  power  to  expel  is  given  to  enable 
the  legislative  body  to  protect  itself  against  participation  in 
its  proceedings  by  persons  whom  it  judges  unworthy  to  be 
members  thereof,  and  affects  only  the  rights  of  such  persons 
to  continue  to  act  as  members.  The  provision  of  section  35 
defines  a  certain  crime  and  prescribes  the  effect  of  a  judgment 
of  conviction  thereof  upon  the  subsequent  status  as  a  citizen 
of  the  person  found  guilty.  A  resolution  of  the  senate  expel- 
ling a  member,  whether  for  bribery  or  for  some  other  offense, 
or  improper  conduct,  is  not  the  equivalent  of  the  conviction 
of  the  person  of  the  crime  set  forth  in  the  charges  against  him. 

The  proposition  that  a  resolution  or  other  action  of  the 
senate  resulting  in  the  expulsion  of  a  member  is  in  substance 
a  bill  of  attainder  and,  therefore,  a  violation  of  section  16  of 
article  I  of  the  state  constitution,  and  of  section  10  of  article 
I  of  the  constitution  of  the  United  States,  is  scarcely  worthy 
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of  notice.  •  The  charges  upon  which  a  member  is  expelled  may 
or  may  not  constitute  a  charge  of  crime,  but  the  resolution 
expelling  him  has  not  the  force  of  law,  and  it  cannot,  by  any 
stretch  of  construction,  be  denominated  a  bill  of  attainder.  At 
common  law  ''a  bill  of  attainder  was  a  legislative  conviction 
for  an  alleged  crime,  followed  by  a  prescribed  punishment 
therefor,  with  judgment  of  death."  And  even  where  a  milder 
punishment  was  inflicted  its  effect  was  an  extinction  of  civil 
and  political  rights  and  capacities.  (Cooley  on  Constitutional 
Limitations,  7th  ed.,  368.)  The  resolution  of  expulsion  has 
no  effect  upon  the  rights  of  the  member  expelled  further  than 
to  terminate  his  right  to  sit  as  a  member  of  the  legislative 
body,  and  it  bears  no  just  resemblance  to  a  bill  of  attainder. 

We  find  no  ground  upon  which  the  application  of  the  peti- 
tioners can  be  supported,  and  we  are  of  the  opinion  that  the 
writ  was  properly  denied. 

Angellotti,  J.,  Van  Dyke,  J.,  Henshaw,  J.,  Beatty,  C.  J.,  and 
liorigan,  J.,  concurred. 


[8ae.  No.  1S13.     Department  One.— April  29,  1905.] 

IIABOLD  T.  POWER,  AppeUant,  v.  P.  M,  PAIBBANKS 
et  al.,  BespondentB. 

Okdeb  ORAMnKG  Kkw  Teul — Review  upon  Appeal — Koncs  ov  Motion 
NOT  Mads  Part  op  Bboobd— Peesumptions. — ^Upon  appeal  from  an 
order  granting  a  new  trial  all  presumptions  are  in  f^vor  of  the 
order,  and  where  tbe  notice  of  motion  is  not  made  part  of  the  record 
by  a  statement  or  bill  of  exceptions  it  cannot  be  considered,  and  the 
order  will  be  affirmed  on  any  presumed  ground  of  the  motion  upon 
which  it  could  be  based. 

Id. — ^Bbcitals  and  Seasons  fob  Obdeb. — ^Recitals  in  the  order  granting 
a  new  trial  as  to  the  showing  made  constitute  no  part  of  the  order, 
and  the  reasons  given  by  the  court  for  its  action  are  immaterial. 

ID^ — ^AcnoN  FOB  Tbespass  Obdeb  Gbanting  New  Tbial  of  LuiiTED 
Issues — Otheb  Lands — Finding  Outside  Issues. — In  an  action 
of  trespass  in  the  cutting  down  and  removal  of  timber  upon  specified 
lands,  where  damages  were  given  for  the  cutting  of  timber  upon  ^rt 
•f  such  lands,  a  new  trial  could  not  properly  be  granted  upon  limited 
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iBsues  involving  the  right  of  possession,  trespass  upoi^  and  injury 
to  land  as  to  which  no  relief  was  granted ,  or  as  to  which  the  eom- 
plaint  and  answer  presented  no  issues.  A  finding  ontaide  the  ianiei 
is  not  ground  for  new  triaL 
Id. — Cross-Complaint — Issues — Finding — FAiLtjBx  to  Find— Oboumm 
FOB  New  Trial. — ^Where  issues  were  joined  upon  a  eroBs-eomplaint 
in  such  action  to  quiet  the  title  of  the  defendant  against  the  claims 
of  the  plaintiff,  although  there  may  be  a  question  as  to  the  pro- 
priety of  it,  especially  in  regard  to  property  not  described  in  the 
eomplaint)  yet,  the  subject-matter  thereof  being  within  the  jurisdic- 
tion of  the  superior  court,  the  court  could  grant  a  new  trial  upon 
any  statutory  ground,  both  of  an  issue  joined  upon  the  cross- 
complaint  as  to  lands  upon  which  the  court  made  a  finding,  and  also 
for  failure  to  find  upon  a  material  issue  joined  upon  the  crosb 
complaint  as  to  other  lands  not  described  in  the  complaint. 

APPEAL  from  an  order  of  the  Superior  Court  of  Placer 
County  granting  a  new  trial.    J.  B.  Prewett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  M.  Fulweiler,  for  Appellant. 

Tabor  &  Tabor,  for  Bespondenta. 

ANGELLOTTI,  J.— This  is  an  action  for  six  hundred  del 
lars  damages  for  trespass  in  the  cutting  down  and  removal 
of  timber  growing  on  land  alleged  to  belong  to  plaintiff,  and 
described  in  the  complaint  as  the  southeast  quarter  and  the 
east  half  of  the  southwest  quarter  of  section  5,  township  15 
north,  range  11  east,  M.  D.  M.,  and  for  an  injunction  restrain- 
ing the  further  cutting  of  timber  on  said  land.  The  answers 
deny  any  cutting  of  timber  except  upon  the  southwest  quar- 
ter of  said  section  5,  which,  with  the  timber  thereon,  was 
alleged  by  such  answers  to  be  the  property  of  defendants. 

The  defendants  also  served  and  filed  a  cross-complaint,  al- 
leging that  they  were  the  owners  of  the  whole  of  the  south- 
west quarter  of  said  section  5;  that  plaintiff  claimed  some 
mterest  in  the  timber  growing  thereon,  and  that  such  claim 
was  wholly  without  right,  and  asking  a  decree  adjudging  them 
to  be  such  owners  and  restraining  plaintiff  from  making  any 
iuch  claim. 

Plaintiff  answered  this  cross-complaint,  denying  the  alle- 
gations of  ownership  of  defendants,  and  admitting  and  alleg- 
ing his  own  claim  thereto. 
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There  might  be  some  question  as  to  the  propriety  of  such  a 
eross-complaint  in  an  action  of  this  character,  especially  in 
regard  to  real  property  not  covered  by  the  complaint,  but  that 
question  is  obviated  hy  the  fact  that  no  objection  was  made 
thereto,  the  plaintiff  answering  the  same  and  submitting  with- 
out objection  to  a  trial  of  the  issues  made  thereby,  and  the 
subject-matter  thereof  being  within  the  jurisdiction  of  the 
superior  court.  (See  Santa  Barbara  v.  Eldred,  95  Cal.  378, 
881.) 

The  trial  was  by  the  court  without  a  jury,  and  the  court 
found  that  the  plaintiff  was  the  owner  of  all  the  timber  stand- 
ing and  growing  upon  the  southeast  quarter  and  north  half 
of  the  southwest  quarter  of  said  section  5,  and  that  defend- 
ants had,  without  plaintiff's  consent,  cut  down  and  removed 
therefrom  timber  of  the  value  of  $342,  for  which  amount  it 
gave  judgment  The  injunction  asked  for  by  plaintiff  was 
denied. 

There  was  no  finding  as  to  the  ownership  of  the  southeast 
quarter  of  the  southwest  quarter  of  said  section  5. 

Subsequently,  on  defendants'  motion,  a  new  trial  was 
granted  ''as  to  the  limited  issue  involving  the  right  of  pos- 
session, trespass  upon  and  injury  to  said  S.  E.  ^  of  S.  W.  ^ 
and  said  N.  W.  ^  of  S.  W.  ^,  and  as  to  such  other  issues  as 
involve  said  two  tracts,"  and  denied  in  all  other  respects. 

Plaintiff  appeals  from  such  order  granting  a  new  trial  as 
to  the  issues  named. 

So  far  as  the  issues  made  by  the  complaint  and  answer  are 
eoneemed,  a  new  trial  could  not  properly  be  granted  solely  as 
to  the  questions  named  in  the  order. 

The  issue  as  to  the  southeast  quarter  of  the  southwest  quar- 
ter is  immaterial,  in  view  of  the  judgment  given.  No  relief 
was  ordered  by  the  decision  or  given  by  tibe  judgment  in 
regard  thereto,  the  only  relief  given  being  damages  for  the 
removal  of  timber  from  other  lands.  Defendants,  therefore, 
have  no  ground  for  complaint  because  of  the  failure  of  the 
court  to  make  a  finding  as  to  such  southeast  quarter  of  the 
southwest  quarter.  Assuming  that  a  finding  thereon  should 
be  in  their  favor,  the  judgment  as  to  damages,  in  view  of  the 
other  findings,  would  not  be  different. 

As  to  the  so-called  issue  as  to  the  northwest  quarter  of  the 
southwest  quarter  of  section  5,  there  can  be  no  new  trial  on 
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the  question  of  damages,  as  there  was  no  issue  •  in  regard 
thereto  presented  by  the  complaint,  and  no  recovery  was 
sought  in  regard  thereto.  The  finding  in  this  respect  was  out- 
side of  the  issues.  The  fact  that  the  trial  court  has  made  a 
finding  outside  of  the  issues  does  not  warrant  the  granting  of 
a  motion  for  a  new  trial.  Such  an  objection  is  available  only 
upon  an  appeal  from  the  judgment.  A  new  trial  is  simply  a 
re-examination  of  an  issue  of  f  act,  and  where  there  is  no  issue 
of  fact  there  is  nothing  to  retry. 

As  to  the  issues  made  by  the  cross-complaint  and  the  answer 
thereto,  a  different  question  is  presented.  There  was  an  issue 
as  to  the  ownership  of  both  the  northwest  quarter  and  the 
southeast  quarter  of  said  southwest  quarter  of  section  5.  The 
court  failed  to  make  any  finding  as  to  the  southeast  quarter 
and  the  failure  to  find  upon  a  material  issue  is  ground  for  a 
new  trial  of  such  issue. 

The  court  did  find  upon  the  issue  as  to  Hie  ownership  of  the 
timber  on  the  northwest  quarter  of  the  southwest  quarter  of 
section  5,  and  a  new  trial  could  be  granted  as  to  such  finding 
upon  any  ground  specified  in  the  statute  for  the  granting  of 
new  trials. 

The  record  on  appeal  before  us  contains  only  the  judgment- 
roll,  the  order  granting  the  motion,  the  notice  of  appeal,  and 
the  certificate  of  the  clerk.  There  is  no  statement  or  bill  of 
exceptions  before  us,  and  the  so-called  notice  of  motion  for  i 
new  trial  constitutes  no  part  of  the  record  on  appeal.  This 
being  the  record,  we  can  find  no  ground  for  interfering  with 
the  order  appealed  from  so  far  as  it  permits  a  new  trial  as  to 
the  questions  stated  herein.  Every  presumption  is  in  favor  of 
that  order,  and  it  devolves  upon  the  party  appealing  from 
an  order  granting  a  new  trial  to  affirmatively  show  error.  This 
can  only  be  done  by  presenting  a  record  showing  what  was 
before  the  court  upon  the  hearing  of  the  motion.  The  order 
of  the  trial  court  cannot  take  the  place  of  a  bill  of  exceptions 
or  statement.  The  order  simply  indicates  the  action  of  the 
court,  and  not  the  showing  upon  which  such  action  is  based. 
Therefore,  statements  or  recitals  in  the  order  as  to  the  show- 
ing made  constitute  no  part  of  the  order.  These  things  can 
be  shown  only  by  the  bill  of  exceptions  or  statement,  in  the 
preparation  of  which  the  party  in  whose  favor  the  order  is 
made  will   have   an  opportunity,   by   presentation   of  pro- 
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posed  amendments,  to  make  the  record  speak  the  truth.    Ho 
cannot  be  deprived  of  this  by  recitals  in  the  order. 

Likewise,  the  "reasons  given  by  the  court  for  its  action  are 
immaterial.  The  reasons  given  for  the  decision  may  be  ba(i. 
and  the  decision,  at  the  same  time,  correct  for  other  reasons. 
It  is  the  action  of  the  court  that  is  presumed  to  be  correct,  and 
this  presumption  obtains  even  though  the  reasons  given  may 
be  bad. 

We  have  had  occasion  recently  to  consider  the  question  here 
presented.  (Skinner  v.  Ham,  144  Cal.  278.)  In  accordant' 
with  the  view  there  expressed,  we  must  assume  in  favor  of  the 
action  of  the  trial  court  that  the  motion  for  a  new  trial  was 
Based  upon  some  one  or  more  legal  grounds  upon  which  a 
sufficient  showing  was  made  to  warrant  the  action  of  the  trial 
court  in  regard  thereto.  The  record  before  us  does  not  show 
the  contrary. 

As  already  stated,  there  can  be  no  new  trial  in  the  respectN 
specified  in  the  order  as  to  the  issues  made  by  the  complaint 
and  answers,  and  the  judgment  for  damages  cannot,  therefore, 
be  affected  by  a  new  trial.  But  we  cannot  say  that  the  evi- 
dence upon  a  new  trial  aa  to  the  issues  made  by  the  cross- 
complaint  and  answer  may  not  be  such  as  to  entitle  defendants 
to  a  judgment  based  upon  their  cross-complaint  as  to  the  own- 
ership of  the  timber  on  the  specified  subdivisions  of  land, 
quieting  their  title  thereto. 

So  far  as  the  order  grants  a  new  trial  aa  to  the  issues  in- 
volving the  ownership  of  and  right  of  possession  to  the  timbt^r 
growing  upon  the  southeast  quarter  of  the  southwest  quarter 
and  the  northwest  quarter  of  the  southwest  quarter  of  said 
section  5,  it  is  affirmed.    In  all  other  respects  it  is  reversed. 

Shaw,  J^  and  Yap  Dyke,  J^  concurredL 
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[8.  F.  No.  3412.     Department  One.~Ma7  1,  1905.] 

J.  J.  C.  LEONARD,  Appellant,  v.  DUNCAN  McPHBBSON, 
and  CHARLES  W.  WALDRON,  Respondents. 

LiBBL— SUPFICIKNCY  OP  COMPI«AINT — ^PUBLICATION  OF  PULINTIIT'B  LbTTK* 

^OoiciCENTS  —  AvEBMXMTS  ov  Falbitt.  —  A  Complaint  for  libel 
whieh  alleges  the  publication  by  defendants  of  a  letter,  purporting 
to  be  written  bj  the  plaintiff  and  his  partner,  as  proprietors  of  a 
hotel,  to  the  wife  of  one  of  the  defendants,  charging  her  with  boy- 
cottiiig  the  hotel,  and  threatening  a  boycott  upon  her  business,  and 
of  newspaper  comments  upon  the  letter,  and  alleges  that  the  whole 
article  set  forth,  which  included  the  letter,  wsa  published  falsely 
and  maliciously,  and  with  the  intent  to  expose  plaintiff  to  obloquy, 
and  to  cause  him  to  be  shunned  and  avoided,  and  injured  in  his 
business,  makes  the  sweeping  statement  that  both  the  letter  and 
the  comments  were  false,  and  states  a  libel  per  m. 
^ — ^Ebbonxous  Buung  ijpon  Dxmubbeb.  It  was  error  to  sostain  a 
demurrer  to  such  complaint  on  the  ground  that  the  publication  in- 
cluded a  letter  written  hj  the  plaintiff  himself,  and  that  the  pleader 
must  select  that  portion  of  the  publication  upon  which  he  bases  his 
action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    Lucas  P.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourl 

Charles  M.  Cassin,  and  Lindsay  &  Netherton,  for  Appel- 
lant. 

The  complaint  states  a  libel  per  se.  (WUson  r.  Fitch,  41 
Cal.  363;  Lick  v.  Owen,  47  Cal.  252;  Fitch  v.  De  Young,  66 
Cal.  339.) 

Joseph  H.  Skirm,  for  Respondents. 

No  special  damages  are  alleged.  A  false  charge  of  with- 
holding patronage,  which  the  law  permits,  is  not  libelous  per 
se.  (Urban  v.  Helmick,  15  Wash.  155;  Donaghue  v.  Oaffy, 
53  Conn.  43 ;  Homer  v.  Engelhardt,  117  Mass.  539 ;  HoUen- 
beck  V.  Hall,  103  Iowa,  214  ;i  Cole  v.  Neuetadter,  22  Or.  191; 
Stone  V.  Cooper,  2  Denio,  293;  Ooldberger  v.  PhU.  Grocer 
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Pub  Co.,  42  Fed.  42 ;  Stewart  v.  Minnesota  Tribvne  Co,^  40 
Minn.  101  ;i  McDermoti  v.  Union  Credit  Co,,  76  Minn.  84; 
Shattuck  V.  Allen,  4  Gray,  540  j  Dooling  v.  Budget  Pub.  Co., 
144  Maas.  258  ;*  Boynton  v.  Shaw  Stocking  Co.,  146  Maas.  219 ; 
Bennett  v.  Wtliianwon,  4  Sandf.  60;  Zenserling  v.  JourncU 
Co.,  26  Misc.  Rep.  591;  57  N.  T.  Supp.  905;  Smid  v.  Bernard. 
13  Misc.  Rep.  35;  63  N.  Y.  Supp.  278.)  The  eonunents  were 
of  matters  of  opinion  based  upon  the  letter,  which  were  law- 
ful. {Hollenbeck  v.  Hall,  103  Iowa,  214 ;«  Donaghue  v.  Oaffy. 
53  Conn.  43;  Burt  v.  Advertiser  Newspaper  Co.,  154  Mass. 
238.)  The  complaint  is  ambiguous  and  uncertain;  and  that  is 
ground  of  special  demurrer.  (Code  Civ.  Proc,  sec.  430;  Mc- 
Farland  v.  Holcomb,  123  Cal.  84.) 

VAN  DYKE,  J.— This  is  an  action  for  libel.  The  demurrer 
of  ibe  defendants  to  the  amended  complaint  of  the  plaintiff 
was  sustained  by  the  court  below,  and  the  plaintiff  declininf? 
further  to  amend,  judgment  was  rendered  against  him  and  in 
favor  of  the  defendants.  This  appeal  is  prosecuted  from  said 
judgment. 

It  is  alleged  in  the  amended  complaint  that  the  plaintiff  is, 
and  for  more  than  two  years  prior  to  the  commencement  of  the 
action  had  been,  engaged  in  the  hotel  business  in  the  city  of 
Santa  Cruz,  and  was  then,  and  for  more  than  a  year  prior 
thereto  had  been,  the  sole  owner  and  proprietor  of  the  Hotel 
St.  George,  situated  in  said  city,  and  as  such  owner  and  pro- 
prietor of  said  hotel  was  then,  and  had  been  for  the  period 
named,  engaged  in  the  hotel  business,  and  catering  to  the  pub- 
lie  SB  such,  including  both  the  residents  of  said  city  and  coun- 
ty of  Santa  Cruz,  and  others  who  arrived  at  said  city  from 
abroad,  in  the  matter  of  hotel  accommodations  and  board  and 
lodging. 

That  the  defendants  were,  and  for  more  than  five  years 
continuously  had  been,  the  exclusive  proprietors  and  owners 
of  the  newspaper  named  the  ** Santa  Cruz  Morning  Sentinel," 
published  in  the  said  city  of  Santa  Cruz,  which  has,  and  has 
had,  a  large  and  extensive  circulation  in  said  city  and  county 
and  state. 

That  on  the  thirtieth  day  of  March,  1902,  the  said  def  end- 
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ants  did  falsely  and  maliciously,  and  with  intention  to  expose 
the  plaintiff  to  hatred,  contempt,  ridicule,  and  obloquy,  and 
to  cause  him  to  be  shunned  and  avoided,  and  to  be  injured  in 
his  occupation  and  business,  publish  in  said  newspaper  of  and 
concerning  the  plaintiff,  the  following  article,  to  wit: — 

''  'FOR  SHAME,  FOR  SHAME  I 

'*  'Hotel  St  George,  Leonard  &  Walsh,  Props. 

Santa  Cruz,  Cal,  Nov.  8th,  1899. 

**  'Mrs.  C.  W.  Waldron,  Dear  Madam:     It  having  been 
brought  to  our  attention  that  you  will  not  patronize  any  one 
stopping  at  the  *'St.  George,"  thereby  decreasing  our  receipts 
between  $2.50  and  $3.00  per  month,  we  have  decided  to  retali- 
ate in  the  following  manner: 

**  *lflt.  We  have  notified  our  female  help,  which  numbers 
eight  girls  at  present,  to  take  their  patronage  from  you,  un- 
der penalty  of  losing  their  positions. 

**  'We  have  and  do  distribute  aniong  the  business  houses  of 
this  city  from  $1,500  to  $2,000  monthly,  and  we  will  notify 
each  and  every  one  of  them  of  your  action,  and  notify  them 
that  we  will  withdraw  our  patronage  from  any  of  them  that 
patronize  you  directly  or  indirectly  during  the  term  of  your 
boycott  of  our  house. 

**  'We  have  never  lowered  ourselves  to  do  anything  of  this 
kind  previously,  and  hope  never  to  have  to  do  so  again,  and 
will  not  do  it  without  notifying  the  parties  concerned,  as  we 
do  nothing  underhand,  preferring  all  our  actions  to  be  open 
and  aboveboard. 

**  *Very  respectfully  yours, 

"  'Leonard  &  Walsh.' 

"In  justice  to  Mr.  Walsh,  who  is  an  intelligent  gentleman, 
we  will  say  that  he  disclaimed  at  the  time  all  connection  with 
the  above  threat.  At  that  date  J.  J.  C.  Leonard  was  in  active 
management,  Mr.  Walsh  merely  acting  in  an  advisory 
capacity,  although  a  partner  in  the  hotel. 

"Mr.  and  Mrs.  Waldron  were  guestsL  of  the  house  when 
Leonard  and  Walsh  became  the  lessees.  While  they  were  at 
the  hotel  during  the  Leonard  and  Walsh  management  their 
bills  amounted  to  about  $700.00.  Desiring  to  go  to  housekeep- 
ing, as  they  had  an  American  right  to  do,  having  become  tired 
of  hotel  life,  which  was  their  great  American  privilege,  they 


May,  1905.]  Leonard  v.  McPhbrson.  619 

notiiiecl  Mr.  Leonard  of  their  contemplated  change  on  the  eve 
of  their  leaving.  This  announcement  aroused  Mr.  Leonard's 
anger  to  such  a  degree,  at  a  second  meeting,  that  he  became 
insulting,  apparently  having  been  hurt  at  the  idea  of  guests 
having  the  audacity  to  leave  his  inn  without  previously  con- 
sulting him. 

**The  above  letter,  which  is  the  very  worst  kind  of  a  boy- 
cott, is  self-explanatory.  It  can  be  seen  at  the  *  Sentinel'  office 
by  any  one  interested.  It  proves  beyond  doubt  what  may  be 
termed  bulldozing  tactics.  It  shows  a  desire  to  crush  a  woman 
engaged  in  business,  although  she  had  been  a  g^est  at  his 
hotel  and  entitled  to  the  most  courteous  treatment. 

'*Now  for  the  facts  to  show  that  Mrs.  Waldron  was  an  inno- 
cent party  and  the  folly  of  jumping  too  hastily  at  conclusions : 
Ous.  £.  Dom,  representing  a  San  Francisco  millinery  house, 
had  his  trunks  delivered  at  the  St.  George.  He  learned  later 
that  a  former  customer  of  his  was  stopping  at  the  Ocean 
House,  then  conducted  by  the  PLxleys.  In  order  to  sell  her 
goods  he  had  his  trunks  taken  to  the  Ocean  House.  Mrs,  Wal- 
dron did  not  know  that  he  had  moved  his  trunks,  nor  did  she 
care.  It  was  Mr.  Dorn's  privilege  to  do  what  he  pleased  to 
acconmiodate  or  secure  customers.  As  a  matter  of  fact,  Mrs. 
Waldron  does  not  purchase,  to  any  extent,  of  conunercial 
travelers,  preferring  to  make  her  selections  at  the  wholesale 
houses  in  San  Francisco. 

''It  was  not  on  her  account  that  Mr.  Dom  decided  to  change 
from  one  hotel  to  the  other,  yet  Mr.  Leonard  evidently 
jumped  to  the  conclusion  that  it  was. 

"When  Mr.  Dom  heard  of  the  letter  he  was  greatly  sur- 
prised and  very  indignant,  knowing  that  Mrs.  Waldron  was 
an  innocent  party.  He  has  never  since  visited  Santa  Cruz, 
although  he  used  to  come  here  often.  Other  commercial  trav- 
elers for  millinery  houses  also  heard  of  the  boycotting  letter 
and  became  so  indignant  over  it  that  some  of  them  cut  Santa 
Cruz  out  of  their  itinerary. 

''What  can  fair-minded  people  think  of  such  a  letter  as  the 
above 1 

"At  the  time  Mrs.  Waldron  was  advised  by  several  promi- 
nent business  people  here  to  begin  legal  proceedings,  but  she 
decided  to  merely  keep  the  letter  as  a  souvenir  of  the  present 
mcumbent  of  the  St.  Oeorgo." 
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And  it  is  averred  in  the  said  amended  complaint  that  the 
said  publication  was  and  is  false  and  defamatory;  that  by 
means  of  said  false  and  defamatory  publication,  as  above  al- 
leged, said  defendants  did  falsely  and  maliciously  expose  the 
plaintiff  to  general  and  public  hatred,  contempt,  ridicule,  and 
obloquy,  causing  him  to  be  avoided  and  shunned,  and  did 
injure  him  in  his  occupation  and  business,  to  his  damage  in 
the  sum  of  ten  thousand  dollars,  for  which  judgment  is  prayed. 
The  demurrer  is  placed  upon  the  ground  that  the  said 
amended  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  is  ambiguous,  unintelligible,  and 
uncertain,  specifying  wherein  it  is  alleged  to  be  so  ambiguous, 
unintelligible,  and  uncertain.  In  the  order  of  the  court  below 
sustaining  the  demurrer  it  is  recited  as  a  reason  for  sustaining 
the  same,  that  a  part  of  the  publication  consists  of  a  letter 
written  by  the  plaintiff  himsdf,  and  that  the  pleader  must 
select  that  portion  of  the  publication  upon  which  he  bases  his 
action. 

The  amended  complaint,  however,  as  will  be  seen,  denounces 
the  whole  article,  as  published,  as  being  false,  and  this  sweep 
ing  allegation  applies  to  the  letter  alleged  to  have  been  writ 
ten  by  the  plaintiff  as  well  as  to  the  comments  upon  it. 

If  the  letter  were  fabricated,  as  must  be  assumed  from  the 
allegations  of  the  complaint,  then  the  article,  taken  as  a  whole, 
is  libelous  per  se,  inasmuch  as  it  does  not  fall  within  the  defini- 
tion of  a  privileged  publication.  (Civ.  Code,  sees.  45,  47,  48; 
Code  Civ.  Ppoc.,  sec.  462.)  The  case  of  Lick  v.  Owen,  47  Cal. 
252,  is  somewhat  analogous  to  the  one  at  bar.  In  that  case 
the  defendants,  as  editors  and  publishers  of  the  San  Jose 
Daily  Mercury,  published  an  article  consisting  of  comments 
upon  an  alleged  interview  with  Mr.  Lick.  In  the  interview 
Mr.  Lick  is  alleged  to  have  given,  somewhat  in  detail,  his  early 
career,  including  wanderings  in  South  America,  and  his  ar- 
rival in  California  in  pioneer  days,  and  his  various  transao- 
tons  and  business  in  this  state,  where,  by  good  luck  rather 
than  good  management,  he  had  accumulated  a  fortune.  Sub- 
sequently, as  stated  in  the  article,  defendants  published  a 
so-called  apology,  making  some  few  corrections  in  the  alleged 
interview.  Instead  of  demurring,  the  defendants  in  that  case 
answered,  admitted  the  publication,  but  alleging  that  it  was 
published  as  a  mere  pleasantry,  and  without  malice.     The 
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plaintiff  submitted  the  case  to  the  jury  on  the  pleadings,  and 
the  only  testimony  for  the  defense  was  as  to  the  exculpatory 
matter  set  up  in  the  answer,  denying  that  the  publication  was 
malicious.  This  being  all  the  evidence,  the  court,  of  its  own 
motion,  charged  the  jury  that  the  publication  was  libelous  as 
tending  to  reflect  shame  upon  the  person  of  the  plaintiff,  and 
to  hold  him  up  to  the  people  as  an  object  of  ridicule.  In  the 
opinion  on  the  appeal  in  this  court  it  is  said :  ''We  agree  with 
the  court  below  on  this  point  ...  If  the  publication  be  libel- 
ous and  not  priyileged,  the  law  implies  that  it  was  malicious. 
This  is  not  a  mere  presumption  which  may  be  wholly  over- 
come by  proof,  but  it  is  a  legal  conclusion,  which  cannot  be 
rebutted.  But  whilst  the  absence  of  actual  malice  cannot  be 
shown  as  a  bar  to  the  action,  the  defendant  may  plead  and 
prove  'any  mitigating  circumstances  to  reduce  the  amount  of 
the  damages.'  *'  And,  as  is  said  in  Wilson  v.  Fitch,  41  Cal 
363,  "All  libels  are  conclusively  presumed  to  be  in  some 
degree,  malicious. *'  (See,  also,  Fitch  v.  De  Young,  66  Cal. 
JW9.) 

The  court  below,  under  the  circumstances,  erred  in  sustain- 
ing the  demurrer  to  the  amended  complaint.  The  judgment 
entered  against  the  plaintiff  must  therefore  be  reversed  and 
the  cause  remanded,  with  directions  to  overrule  the  demurrer. 

It  is  so  ordered. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 
Hearing  in  Bank  denied. 


[8.  F.  No.  8828.     Department  One.— May  2,  1905.] 
JOHN  0.  WELSH,  Appellant,  v.  R.  H.  CROSS.  Respondent 

Constitutional  Law — Obuoation  or  Oonteaots — Tna  fos  Bedkht- 
TioN  OF  Real  Pbopkbtt — Changs  or  Statute.  The  time  for  the 
redemption  of  real  property  from  sale  under  execution  upon  a 
judgment  rendered  in  an  aetion  upon  contract  must  be  governed  by 
the  law  in  force  when  the  contract  was  made  and  the  judgment  waa 
rendered  thereupon;  and  a  subaequent  change  of  the  statute,  ez< 
tending  the  time  for  redemption,  before  levy  and  sale  under  exeen- 
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tion  upon  such  judgment,  cannot  applj  to  a  redemption  from  Bach 
sale,  since  to  give  it  that  effect  would  be  to  impair  the  obligation  of 
the  contract. 

Id. — ^Remedy  Affectino  Substantial  Bights. — The  remedy,  in  so  far 
as  it  affects  substantial  rights,  is  included  in  the  term  "obligaticn 
of  contracts,"  within  the  meaning  of  the  state  and  federal  consti- 
tutions, forbidding  the  passage  of  anj  law  impairing  the  obligation 
of  contracts. 

Id. — Cases  Ovebbulsd. — ^The  cases  of  Tuolumne  Redemption  Company 
▼.  Sedgwick,  15  Gal.  517,  and  Moore  v,  Martin,  38  Gal.  428,  are  to 
be  deemed  practically  overruled  by  later  decisions  of  this  court,  in 
reference  to  a  change  of  statute  as  to  the  time  for  redemption. 

Id. — Case  Distinouisbed. — The  case  of  Hooker  v.  Burr,  194  U.  8.  415, 
distinguished,  and  held  applicable  only  to  a  change  in  the  statute  ai 
to  the  percentage  or  interest  allowed  to  a  purchaser  upon  redemp- 
tion,  and  not  to  a  change  ther^n  as  to  the  time  for  redemption, 
which  impairs  the  security  of  the  judgment  creditor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Franklin  P.  Bull,  and  L.  A.  Wittenmeyer,  for  Appellant. 

The  rule  applicable  to  mortgages  declared  in  Bamitz  ▼. 
Beverly,  163  U.  S.  118,  does  not  apply  to  the  remedy  under  a 
general  judgment.  Whatever  belongs  to  the  remedy  may  be 
altered  according  to  the  will  of  the  state,  no  contract  being 
thereby  impaired.  {Hill  v.  Merchants'  Mui.  Ins.  Co.,  134 
U.  S.  527;  New  Orleans  etc.  R.  R.  Co.  v.  Louisiana,  157  U.  S. 
224;  Bryan  v.  Virginia,  135  U.  S.  693;  Tennessee  v.  8need, 
96  U.  S.  69;  Wehb  v.  Moore,  25  Ind.  4;  Freeman  on  Exeea- 
tions,  sees.  294,  315;  Martin  v.  OHmore,  72  111.  193.) 

Boger  Johnson,  for  Respondent 

The  change  in  the  statute  cannot  operate  retroactively  upon 
prior  judgments.  (Bamitz  v.  Beverly,  163  U.  S.  118;  Sav- 
ings Bank  of  San  Diego  v.  Barrett,  126  Cal.  417 ;  Haynes  v. 
Tredway,  133  Cal.  400;  Malone  v.  Roy,  134  Cal.  344;  Mc- 
Cracken  v.  Hay  ward,  2  How.  (U.  S.)  608;  State  of  Louisiana 
V.  City  of  New  Orleans,  102  U.  S.  203;  Planters'  Ba/nk  v. 
Sharp,  6  How.  (U.  S.)  311;  Brine  v.  Hartford  Fire  Ins.  Co., 
96  U.  S.  627;  Setbert  v.  Lewis,  122  U.  S.  284;  Scobey  v.  0*. 
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son,  17  Ind.  572;^  Smnhurne  v.  Mills,  17  Wash.  611;*  Blair 
V.  Williams,  4  Litt.  (Ky.)  46;  People  v.  San  Francisco,  4  Cal. 
127,  141 ;  Oliver  v.  McClure,  28  Ark.  563 ;  jBwe  v.  Decker,  3 
McLean,  575;  Harrison  v.  Stepp,  8  Blackf.  455;  Stewart  v. 
Vermilyea,  8  Blackf.  57;  Burton  v.  Emerson,  4  Greene 
(Iowa)  396 ;  Ay  cock  v.  Martin,  37  Ga.  151 ;'  Smoo^  v.  Lafferty, 
2  Gilm.  384;  Quackenbush  v.  Danfti,  1  Denio,  132.) 

COOPER,  C. — ^A  demurrer  was  sustained  to  the  complaint 
and  judgment  entered  for  defendant,  from  which  the  plain- 
tiff has  appealed.  A  judgment  was  recovered  in  June,  1896, 
against  plaintiff  upon  his  promissory  note  made  in  1892,  and 
on  the  judgment  a  writ  of  execution  was  issued  and  levied 
upon  the  lands  described  in  the  complaint,  which  were  regu- 
larly sold  thereunder  in  October,  1900.  At  the  time  the 
promissory  note  was  executed,  and  at  the  time  the  judgment 
was  rendered,  the  judgment  debtor  was  allowed,  under  section 
702  of  the  Code  of  Civil  Procedure,  six  months  after  sale  in 
which  to  redeem  real  estate  from  a  sale  thereof  under  execu- 
tion. In  February,  1897,  after  the  entry  of  judgment,  but 
before  the  levy  of  sale,  the  section  of  the  code  was  amended  so 
as  to  allow  the  judgment  debtor  twelve  months  in  which  to 
redeem. 

In  October,  1900,  the  defendant  became  the  purchaser  of 
the  property  at  the  sheriff's  sale  under  a  writ  of  execution, 
issued  upon  the  judgment,  and  after  the  expiration  of  six 
months,  the  sheriff  executed  a  deed  to  him.  After  the  execu- 
tion of  the  deed,  and  before  the  expiration  of  the  year,  plain- 
tiff offered  to  redeem  by  paying  the  amount  of  the  purchase 
price  and  interest  thereon  as  fixed  by  the  statute,  and  now 
seeks  by  this  action  to  be  allowed  to  redeem  by  paying  the 
amount  of  the  judgment  and  interest  according  to  the  statute 
of  February,  1897.  The  question  for  determination  is  whether 
the  judgment  debtor's  right  to  redeem  is  governed  by  the  law 
in  effect  when  the  contract  was  made  and  the  judgment  ob- 
tained or  by  the  law  now  in  force.  Does  the  statute,  as 
amended  in  February,  1897,  apply  to  contracts  made,  upon 
which  judgments  had  been  obtained,  at  the  time  it  was  so 
amended?    If  it  does,  then  plaintiff  had  the  right  to  redeem; 
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but  if  it  does  not,  then  the  judgment  of  the  court  below  ia 
correct. 

It  is  provided  in  section  10  of  article  I  of  the  constitution 
of  the  United  States  that  no  state  shall  pass  any  law  ''impair- 
ing the  obligation  of  contracts,"  and  in  section  16  of  article  1 
of  the  constitution  of  the  state  of  California  that  the  legisla- 
ture shall  pass  no  ''law  impairing  the  obligation  of  con- 
tracts." The  language  of  the  two  constitutions  is  not  ambigu- 
ous nor  doubtful.  Any  law  which  impairs  the  obligation  of  a 
contract  is  prohibited.  The  restriction  is  not  aimed  solely  at 
laws  which  expressly  destroy  or  annul  contracts,  or  in  a  cer- 
tain degree  impair  their  obligation,  but,  it  applies  to  all  laws 
which  in  any  substantial  degree  impair  the  obligation  of  con- 
tracts. The  question  as  to  whether  or  not  a  law  impairs  the 
obligation  of  a  contract  is  not  always  of  easy  solution.  The 
provision  of  the  constitutions  quoted,  in  its  varied  applica- 
tions, has  been  the  subject  of  more  learning  and  discussion  in 
the  courts  of  the  states  and  of  the  United  States  than  perhaps 
any  other  constitutional  provision.  It  is  settled  that  all  the  laws 
of  a  state  existing  at  the  time  a  contract  is  made  which  affect 
the  rights  of  the  parties  to  the  contract  enter  into  and  become 
a  part  of  it,  and  are  as  obligatory  upon  all  courts  which  assuirip 
to  give  a  remedy  on  such  contracts  as  if  they  were  referred 
to  or  incorporated  in  the  terms  of  the  contract.  {Von  Hoff- 
man V.  City  of  Quincy,  4  Wall,  550;  Brine  v.  Insurance  Co,, 
96  U.  S.  627.)  The  remedy,  where  it  affects  substantial  rights, 
is  included  in  the  term  ** obligation  of  a  contract,"  and  the 
remedy  cannot  be  altered  so  as  to  materially  impair  such 
obligations.  {Oreen  v.  BidcUe,  8  Wheat.  75;  Edwards  v. 
Kearzey,  96  U.  S.  600.)  In  the  latter  case  it  is  said:  "The 
obligation  of  a  contract  includes  everything  within  its  obliga- 
tory scope.  Among  these  elements  nothing  is  more  important 
than  the  means  of  enforcement.  This  is  the  breath  of  its  vital 
existence.  Without  it,  the  contract,  as  such,  in  the  view  of  the 
law,  ceases  to  be,  and  falls  into  the  class  of  those  imperfect 
obligations,  as  they  are  termed,  which  depend  for  their  ful- 
fillment upon  the  will  and  conscience  of  those  upon  whom  they 
rest. 

When  the  judgment  was  obtained  against  plaintiff  it  became 
a  lien  upon  all  his  real  estate,  and  the  law  of  the  land  gave  his 
creditor  the  right  to  have  execution  issue  thereon,  and  under 
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said  execution  to  levy  upon  and  sell  any  real  estate  of  the 
plaintiff,  the  title  at  such  sale  to  become  absolute  unless  re< 
demption  be  made  within  six  months.  The  law  as  afterwards 
amended,  if  applicable  to  judgments  obtained  before  its  pas- 
sage, would  take  away  this  right,  deprive  the  creditor  of  the 
right  to  sell  a  title  which  would  become  absolute  at  the  end  oi 
six  months,  and  vest  in  the  plaintiff  an  equitable  estate  foi 
another  six  months.  The  right  to  sell  property  so  as  to  con 
vey  an  absolute  title  and  the  immediate  right  of  possession  it 
more  valuable  than  the  right  to  sell  it  on  condition  that  the 
title  shall  vest  at  some  future  time.  It  is  evident  that  th( 
longer  the  time  for  redemption  before  the  purchaser  can  ac* 
quire  a  title  the  less  valuable  the  property  would  be  to  the 
purchaser.  If  ten  years  were  given  in  which  to  redeem,  there 
would,  we  apprehend,  be  few  purchasers,  and  if  one  hundred 
years  were  given,  the  right  to  sell  land  would  be  a  right  with- 
out value  and  of  no  assistance  to  the  creditor.  If  the  legisla- 
ture can  extend  the  right  to  redeem  from  execution  sales  after 
the  judgment  has  been  obtained  for  a  period  of  six  months, 
it  could  extend  it  for  twelve  months,  or  for  many  years.  The 
difference  would  only  be  one  of  degree.  In  one  case  the  obli- 
gation of  the  contract  would  be  impaired  in  a  less  degree  than 
in  the  other.  But  the  constitution  says  it  shall  not  be  im- 
paired at  all.  We  think  the  safer  rule  is  to  hold  that  the 
amendment  is  not  applicable  to  an  execution  sale  made  upon 
a  judgment  rendered  before  its  passage,  instead  of  trying  to 
distinguish  the  case  by  discussing  the  degree  in  which  the 
contract  was  impaired.  If  the  legislature  desires  to  change 
the  period  of  redemption  from  execution  sales  from  time  to 
time,  it  is  better  policy  to  hold  that  such  change  shall  not  be 
retroactive,  but  shall  only  be  applicable  to  judgments  ren- 
dered after  such  amendment.  The  law  as  read  into  the  con- 
tract at  the  time  it  is  made  should  govern  in  its  enforcement 
The  question  in  various  aspects  has  been  before  the  supreme 
court  of  the  United  States  several  times. 

In  Oreene  v.  Biddle,  8  Wheat.  1,  where  the  constitution  oi' 
Kentucky  provided  that  all  private  rights  and  interests  to 
certain  lands  should  remain  secure  and  valid  under  existing 
laws,  it  was  held  that  a  law  passed  by  the  legislature  of  Ken- 
tucky  relieving  the  occupant  of  lands  from  damages  for  its 
wrongful  detention  and  requiring  the  owner  to  pay  the  occr- 
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pant  for  his  improvements  was  unconstitutional.  It  was  there 
said :  **If  the  remedy  aflForded  be  qualified  and  restrained  by 
conditions  of  any  kind,  the  right  of  the  owner  may  indeed 
subsist,  and  be  acknowledged,  but  it  is  impaired  and  rendered 
insecure,  according  to  the  nature  and  extent  of  such  restric- 
tions." In  McCracken  v.  Hay  ward,  2  How.  (U.  S.)  608,  after 
the  plaintiff  had  recovered  a  judgment  the  legislature  of  the 
state  of  Illinois  passed  an  act  providing  that  a  sale  of  prop- 
erty should  not  be  made  under  execution  unless  it  should  bring 
two  thirds  of  its  value  as  appraised  by  certain  householders. 
The  act  was  held  to  impair  the  obligation  of  the  contract.  In 
that  opinion  it  is  said:  **The  obligation  of  a  contract  consists 
in  its  binding  force  on  the  party  who  makes  it.  This  depends 
upon  the  laws  in  existence  when  it  is  made;  these  are  neces- 
sarily referred  to  in  all  contracts,  and  form  a  part  of  them 
as  the  measure  of  the  obligation  to  perform  them  by  the  one 
party,  and  the  right  acquired  by  the  other.  There  can  be  no 
other  standard  by  which  to  ascertain  the  extent  of  either, 
than  that  which  the  terms  of  the  contract  indicate,  according 
to  their  settled  legal  meaning ;  where  it  becomes  consummated 
the  law  defines  the  duty  and  the  right,  compels  one  party  to 
perform  the  thing  contracted  for,  and  gives  the  other  a  right 
to  enforce  the  performance  by  the  remedies  there  in  force. 
If  any  subsequent  law  affect  to  diminish  the  duty,  or  to  im- 
pair the  right,  it  necessarily  bears  on  the  obligation  of  the 
contract,  in  favor  of  one  party  to  the  injury  of  the  other. 
Hence  any  law,  which  in  its  operation  amounts  to  a  denial  or 
obstruction  of  the  rights  accruing  by  contract,  though  pro- 
fessing to  act  only  on  the  remedy,  is  directly  obnoxious  to  the 
prohibition  of  the  constitution.  .  .  .  The  right  of  the  plain- 
tiff was  to  damages  for  the  breach  thereof,  to  bring  suit  and 
obtain  a  judgment,  to  take  out  and  prosecute  an  execution 
against  the  defendant  till  the  judgment  was  satisfied,  pursu- 
ant to  the  existing  laws  of  Illinois.  These  laws  giving  these 
rights  were  as  perfectly  binding  on  the  defendant,  and  as 
much  a  part  of  the  contract  as  if  they  had  been  set  forth  in  its 
stipulations  in  the  very  words  of  the  law  relating  to  judg- 
ments and  executions.  .  .  .  Any  subsequent  law  which  denies, 
obstructs,  or  impairs  this  right,  by  superadding  a  condition 
that  there  shall  be  no  sale  for  any  sura  less  than  the  value  of 
the  property  levied  on,  to  be  ascertained  by  appraisement  or 
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any  other  mode  of  valuation  than  a  public  sale,  affects  the 
obligation  of  the  contract,  as  much  in  the  one  case,  as  the 
other,  for  it  can  be  enforced  only  by  a  sale  of  the  defendant's 
property,  and  the  prevention  of  such  sale  is  the  denial  of  a 
right.  ...  No  agreement  or  contract  can  create  more  binding 
obligations  than  those  fastened  by  the  law,  which  the  law 
creates  and  attaches  to  contracts;  the  express  power  which 
a  mortgagor  confers  on  the  mortgagee  to  sell  as  his  agent  is 
not  more  potent  than  that  which  the  law  delegates  to  the 
marshal  to  sell  and  convey  the  property  levied  on  under  an 
execution.'' 

The  law  as  stated  in  the  above  case  is  decisive  of  this.  The 
amendment  diminished  the  right  of  the  creditor,  it  created  a 
greater  estate  in  the  debtor.  Its  object  was  to  give  the  debtor 
greater  rights  than  he  had  before,  and  he  cannot  be  given 
rights  that  he  did  not  have  when  the  judgment  was  obtained, 
without  such  risrhts  being  taken  from  the  creditor. 

In  Planters'  Bank  v.  Sharp,  6  How.  (U.  S.)  601,  the  court 
held  that  an  act  of  the  legislature  of  the  state  of  Mississippi 
prohibiting  any  bank  from  transferring,  by  indorsement  or 
otherwise,  any  note,  bill  receivable,  or  other  evidences  of  debt, 
impaired  the  obligation  of  contracts  as  to  the  note  and  bill 
receivable  held  by  the  bank  at  the  date  of  the  passage  of  the 
act.  The  court  said:  *'What  law  existed  on  this  point  when 
the  note  was  actually  transferred  is  not  the  inquiry,  but  what 
existed  when  it  was  made  and  its  obligations  as  to  a  contract 
were  fixed." 

In  Edwards  v.  Kearzey,  96  U.  S.  595,  on  error  from  the 
supreme  court  of  North  Carolina,  it  appeared  that  when  the 
debts  or  obligations  were  contracted,  the  exemption  laws  of 
the  state  allowed  as  exempt  such  property  as  freeholders  ap- 
pointed for  the  purpose  might  deem  necessary  for  the  comfort 
and  support  of  the  debtor's  family,  not  to  exceed  fifty  dollars 
in  value,  and  fifty  acres  of  land  not  to  exceed  five  hundred 
dollars  in  value.  The  constitution  of  1868  provided  for  ex- 
empting five  hundred  dollars'  worth  of  personal  property  and 
a  homestead  not  to  exceed  one  thousand  dollars  in  value.  It 
was  held  that  the  constitution  could  not  impair  the  obligation 
of  a  contract  which  existed  at  the  time  of  its  adoption.  In 
that  case  there  was  no  judgment  at  the  time  of  the  adoption 
of  the  constitution,  but  the  contracts  existed.    The  rule  is  thus 
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stated  in  the  opinion:  *'The  remedy  subsisting  in  a  state 
when  and  where  a  contract  is  made  and  is  to  be  performed  is 
a  part  of  its  obligation,  and  any  subsequent  law  of  the  state 
which  80  affects  that  remedy  as  substantially  to  impair  and 
lessen  the  value  of  the  contract  is  forbidden  by  the  constitu- 
tion, and  is  therefore  void." 

In  Seibert  v.  Letvis,  122  U.  S.  284,  the  relator  had  obtained 
an  ordinary  money  judgment  against  the  county  at  a  time 
when  a  state  law  gave  him  the  right  to  have  a  tax  levied  to 
enforce  it.  Before  he  could  collect  it  the  law  was  repealed 
The  United  States  circuit  court  granted  him  a  mdndarnvs  to 
compel  the  levy,  and  the  supreme  court  affirmed  the  judg- 
ment, holding  that  the  right  to  have  the  tax  levied  was  a 
vested  right  that  could  not  be  taken  away  by  repeal. 

In  the  late  case  of  Bamitz  v.  Beverly,  163  U.  S.  118,  the 
principle  is  fully  discussed,  and  it  is  held  that  a  statute  which 
authorized  the  redemption  of  property  sold  upon  foreclosure 
of  a  mortgage,  where  no  right  of  redemption  previously  ex- 
isted, or  which  ea^ends  the  period  of  redemption  beyond  the 
time  formerly  allowed,  cannot  constitutionally  apply  to  a  sale 
under  a  mortgage  executed  before  its  passage.  The  court 
after  citing  many  cases  said:  ''It  seems  impossible  to  resist 
the  conclusion  that  such  a  change  in  the  law  is  not  merely  the 
substitution  of  one  remedy  for  another,  but  is  a  substantial 
impairment  of  the  rights  of  the  mortgagee  as  expressed  in  the 
contract."  This  is  quoted  by  Freeman  in  his  work  on  Execu- 
tions (3d  ed.,  vol.  Ill,  sec.  315),  and  the  author  says:  ''It  is 
true  that  the  decisions  of  the  national  courts  have  been  only 
in  cases  involving  the  application  of  the  law  to  debts  secured 
by  mortgage.  We  do  not,  however,  understand  that  the  fact 
that  the  debt  was  secured  gives  it  any  additional  obligation  or 
inviolability.  It  merely  selects  specific  property  out  of  which 
payment  might  be  coerced,  notwithstanding  any  subsequent 
transfers  or  encumbrances  by  the  mortgagor.  Where  the  debt 
is  unsecured  the  creditor  still  has  the  right  to  sell  under  exe- 
cution, any  property  of  the  debtor  subject  to  sale,  and  a  stat- 
ute creating  or  extending  the  right  to  redeem  operates  to 
impair  the  obligation  of  the  contract  to  the  same  extent  as  if 
the  debt  were  secured  by  specific  property."  This  court  has 
followed  the  case  of  Bamitz  v.  Beverly,  163  U.  S.  118,  in  the 
la'e  cases  of  Savings  Bank  of  San  Diego  v.  Barrett,  126  Cal. 
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417;  Haynes  v.  Tredway,  133  Cal.  400;  MaUme  v.  Roy.  134 
Cal.  344. 

In  the  above  case  of  Haynes  v.  Tredway,  the  Bnbject  is  txxWy 
discussed,  and  the  court  said:  ''In  another  form  it  may  be 
said  that  the  a^eement  of  the  mortgagor  was  that  the  pur- 
chaser at  the  sale  should  have  title  to  the  property  subject  to 
a  right  of  possession  thereafter  in  the  mortgagor  for  six 
months.  That  was  the  contract  in  this  case,  and  the  necessary 
result  of  giving  the  amended  statute  effect  here  is  to  give  the 
mortgagor  the  right  to  the  possession  of  the  property  for 
twelve  months  after  the  sale.  It  is  thus  patent  upon  its  face 
that  a  statute  extending  the  right  of  possession  in  the  mort- 
gagor for  a  period  of  twelve  months  is  a  substantial  impair- 
ment of  the  obligation  of  a  contract  limiting  the  right  of  pos- 
session to  six  months.'' 

Upon  what  principle  could  it  be  said  that  where  the  parties 
create  a  specific  lien  upon  real  estate  an  extension  of  the 
period  of  redemption  impairs  the  obligation  of  the  contract, 
but  that  where  they  create  a  general  lien  upon  such  real  estate 
it  does  not  impair  the  obligation  of  the  contract!  If  a  debtor 
is  the  owner  of  a  single  lot  or  tract  of  land,  the  lien  of  the 
creditor  by  judgment  thereon  is,  in  most  cases,  as  valuable  to 
him  as  if  he  had  a  lien  thereon  by  mortgage.  And  the  later 
decisions  of  this  court  are  in  accord  with  its  earlier  ones.  In 
the  case  of  People  v.  San  Francisco,  4  Cal.  127,  the  opinion 
states  that  the  case  has  attracted  more  attention  and  deeper 
interest  than  any  that  had  ever  come  before  the  court.  Four 
counsel  on  each  side  were  heard  in  argument,  and  it  was  held 
in  an  able  opinion  that  a  law  as  to  redemption  did  not  apply 
to  judgments  existing  at  the  date  the  law  was  passed.  The 
court  said:  "By  the  change  of  the  law  the  right  of  absolute 
sale  is  taken  away  and  a  provision  substituted  which  not  only 
hinders  and  delays  him  in  recovering  his  money,  but  renders 
him  insecure  in  the  hope  of  it,  and  might  in  many  instances 
totally  destroy  his  rights  by  nullifying  them.  It  is  said  that 
a  substantial  remedy  is  left,  but  if  the  legislature  can  delay 
payment  by  limitation  or  exemption  laws  for  six  months  they 
could  do  it  for  six  years.  Hence  the  cautious  apprehensions 
of  the  sages  of  law  who  tell  us  that  such  a  construction 
would  be  pregnant  with  mischief  and  liable  to  abuse.  The 
highest  authorities  among  American  jurists  and  the  most 
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learned  expounders  of  the  federal  constitution  concur  in  the 
rule  that  the  suspension  by  statute  of  remedies  or  any  part 
thereof  existing  when  the  contract  was  made  is  more  or  less 
impairing  the  obligation  of  the  contract.  It  is  said  that  the 
authorities  only  apply  to  those  cases  where  the  remedy  is 
denied.  Such  is  not  the  language  of  the  constitution — ^it  says 
impaired."  The  case  was  followed  in  Seale  v.  Mitchell,  5 
Cal.  402.  These  two  early  cases  were  apparently  departed 
from  in  Tuolumne  Redemption  Co,  v.  Sedgwick,  15  Cal.  517, 
and  Moore  v.  Martin,  38  Cal.  428. 

Without  discussing  the  two  latter  cases,  it  is  sufficient  to 
say  that  we  think  the  three  cases  cited  following  Barnitz  v. 
Beverly,  163  U.  S.  118,  are  in  accord  with  the  earlier  cases 
and  practically  overrule  the  cases  cited  from  15  to  38  CaL 
The  rule,  which  we  have  attempted  to  show  is  the  correct  one, 
was  applied  to  an  act  as  to  redemption  of  real  estate  from 
execution  sales,  and  held  not  to  affect  contracts  made  before 
its  passage.  (Collins  v.  Collins,  79  Ky.  88.)  For  a  further 
discussion  of  the  subject,  in  accordance  with  what  has  been 
said,  see  Swinburne  v.  MUls,  17  Wash.  611  ;^  Scohey  v.  Cribson, 
17  Ihd.  572.;2  Blair  v.  Williams,  4  Litt.  35 ;  State  v.  Sears,  29 
Or.  580.« 

The  latter  decision  was  rendered  by  the  supreme  court  of 
Oregon  on  rehearing  after  the  decision  in  Barnitz  v.  Beverly. 
It  is  reported  in  54  Am.  St.  Rep.  808,  and  in  a  note  to  the  case, 
referring  to  Barnitz  v.  Beverly,  it  is  said:  "The  decisions  in 
the  state  courts  respecting  the  constitutionality  of  statutes 
purporting  to  give  to  debtors  a  time  within  which  to  redeem 
from  execution  or  foreclosure  sales,  where  no  pre^nous  right 
of  redemption  existed,  or  in  the  case  of  the  previous  existence 
of  the  right  extending  the  time  within  which  it  might  be  exer- 
cised, were  very  evenly  divided.  Thus  the  constitutionality 
of  such  statutes  was  affirmed  in  Moore  v.  Martin,  38  Cal.  428; 
Beverly  v.  Barnitz,  55  Kan.  466  ;^  State  v.  Oilliam,  18  Mont 
94,  and  denied  in  People  v.  San  Francisco,  4  Cal.  154;  Wa^ 
kin^  V.  Olenn,  55  Kan.  417 ;  Wilder  v.  Campbell,  4  Idaho,  695; 
but  the  decisions  in  denial  made  in  California  and  Kansas 
were  overruled  by  subsequent  decision  made  in  the  same 
states.    It  now  appears,  however,  that  the  earlier  decisions  in 
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both  states  were  correct.'*    After  the  decision  in  Barnitz  v. 
Beverly  a  rehearing  was  granted  by  the  supreme  court  of 
Montana  and  a  judgment  rendered  in  accordance  therewith. ' 
(18  Mont.  109.) 

We  therefore  conclude  that  the  statute  extending  the  time 
for  redemption  does  not  apply  to  judgments  existing  at  the 
time  of  its  passage  and  that  the  judgment  should  be  affirmed. 

Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Shaw,  J.,  Van  Dyke,  J.,  Angellotti,  J., 

On  petition  for  rehearing  in  Bank  the  Court  in  Bank  ren- 
dered the  following  opinion  June  2,  1905: — 

SHAW,  J. — In  a  petition  for  rehearing  the  appellant  cites 
the  recent  decision  of  the  supreme  court  of  the  United  States 
in  Hooker  v.  Burr,  194  U.  S.  415,  and  insists  that  it  is  con- 
trary to  the  views  stated  in  the  opinion  of  Commissioner 
Cooper  herein.  The  case  was  not  cited  in  the  briefs  of  counsel 
upon  which  the  case  was  submitted,  nor  referred  to  in  the 
opinion.  Upon  an  examination  of  the  opinion  in  that  case  I 
am  satisfied  that  it  is  not  decisive  of  the  case  at  bar. 

It  involved  the  validity,  as  against  a  purchaser  at  a  fore- 
closure sale,  of  a  law  enacted  after  the  execution  of  the  mort- 
gage and  before  the  decree  of  foreclosure,  reducing  the  rate 
of  interest  on  the  purchase  money  to  be  paid  by  a  redemp* 
tioner  from  two  per  cent  a  month,  as  previously  allowed,  to 
one  per  cent  a  month.  (Stats.  1895,  p.  225.)  The  opinion 
also  refers  to  another  law  of  this  state  (Stats.  1897,  p.  41), 
increasing  the  time  allowed  for  redemption  from  six  to  twelve 
months,  which  is  the  law  here  in  question ;  but  as  the  redemp- 
tion there  involved  was  in  fact  made  within  six  months,  the 
validity  of  this  law  was  not  in  issue.  The  suit  was  by  the 
purchaser  to  compel  the  sheriflp  to  execute  to  him  a  deed  pur- 
suant to  the  sale,  notwithstanding  the  payment  of  redemption 
money  with  interest  at  one  per  cent  a  month.  The  decision  is 
to  the  effect  that  the  law  was  valid  against  such  purchaser. 
The  ground  of  the  decision  is,  that  the  purchaser  is  not  a 
party  to  the  contract  of  mortgage,  and  cannot  invoke  the  con- 
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stitutional  protection  afforded  to  it,  but  that  his  contract  re- 
garding  the  right  to  redeem  was  a  contract  made  under  the 
law  in  force  at  the  time  of  the  sale.  The  court  says :  '*Upon 
principle,  we  cannot  see  how  an  independent  purchaser,  hav- 
ing no  connection  with  the  mortgage,  excepting  as  he  became 
such  purchaser  at  the  foreclosure  sale,  can  raise  the  question 
in  his  own  behalf  in  relation  to  the  validity  of  legislation  as 
to  redemption  and  rate  of  interest  which  existed  at  the  time 
he  made  his  purchase.  ...  In  our  view  the  independent  pur- 
chaser must,  under  the  facts  herein,  abide  by  tiie  law  as  it 
stood  at  the  time  of  his  purchase." 

If  this  proposition  is  to  be  taken  as  brolidly  as  the  language 
would  warrant,  it  would,  of  course,  apply  to  all  sheriflf 's  sales, 
and  to  all  laws  affecting  them,  so  far  as  the  rights  of  purchas- 
ers thereunder  are  concerned,  and  as  the  relation  of  the 
iefendant  herein  to  the  case  is  that  of  a  purchaser  only,  it 
might  be  said  that  his  rights  depend  on  and  are  measured  by 
the  law  in  force  when  he  purchased.  The  language  of  the 
decision  must,  of  couise,  be  interpreted  with  reference  to  the 
particular  law  there  considered.  So  understood,  I  do  not 
think  it  can  be  applied  to  the  law  here  in  question.  It  must 
be  conceded,  in  view  of  the  fact  that  it  has  been  so  decided  by 
the  United  States  supreme  court,  which  is  the  paramount 
authority  on  such  questions,  that  the  law  which  prescribes 
the  amount  of  interest  on  the  purchase  money  which  must  be 
paid  to  redeem  land  from  a  foreclosure  or  execution  sale  ia 
the  only  law  on  which  the  purchaser  can  rely,  and  is  the  meas- 
ure of  his  rights  in  that  particular.  It  does  not  follow  that 
the  same  is  true  of  the  law  which  fixes  the  period  allowed 
.ifter  the  sale  within  which  the  debtor  may  redeem  and  during 
which  he  may  remain  in  possession  of  the  land.  The  rights 
of  the  parties  in  regard  to  the  land  reach  farther  back  and 
must  depend  on  the  rights  of  the  creditor.  The  purchaser 
must  necessarily  obtain  all  the  estate  of  the  debtor  in  the  land 
vhich  the  creditor  was  empowered  to  sell.  A  power  to  subject 
property  to  sale  which  does  not  include  the  power  to  transfer 
to  the  purchaser  all  the  estate  sold  is  no  power  at  all  with 
respect  to  the  estate  not  subject  to  such  transfer.  By  the  law 
which  became  part  of  his  contract  the  creditor  in  this  case  was 
entitled,  for  the  payment  of  his  debt,  to  subject  to  sale  the 
entire  estate  of  the  debtor  in  the  land,  save  and  exoept  the 
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right  of  possession*  for  six  months.  This  right  necessarily 
indnded  the  right  to  transfer  all  of  his  estate  to  the  pur- 
chaser at  the  sale.  The  subseqnent  law,  purporting  to  carve 
out  of  this  estate  and  reserve  to  the  debtor  an  additional  term 
of  six  months,  which  is  an  estate  for  years,  would  clearly  vio- 
late the  obligation  of  the  original  contract.  The  purchaser 
obtains  all  the  right  of  the  creditor  with  respect  to  the  prop- 
erty subject  to  sale.  The  case  cannot  be  distinguished  in  prin- 
ciple from  Bronsan  ▼.  KinsUy  1  How.  311 ;  Howard  v.  Bugbee. 
24  How.  461 ;  and  Bdmiiz  y.  Beverly,  163  U.  S.  118,  which 
declare  laws  allowing  or  increasing  the  period  of  redemption 
invalid  as  to  pre-existing  mortgages,  nor  from  McCracken 
V.  Hayward,  2  How.  608,  and  Omtley  v.  Eiving,  3  How.  707, 
holding  laws  requiring  the  appraisement  of  property  and 
prohibiting  the  sale  thereof  for  less  than  a  certain  proportion 
of  the  appraised  value  invalid  against  previous  contracts,  and 
Edwards  v.  Kearzey,  96  U.  S.  595,  and  Ounn  v.  Barry,  15 
Wall.  610,  establishing  the  same  rule  concerning  laws  provid- 
ing a  homestead  or  additional  exemptions.  In  all  such  cases 
the  creditor  would  obtain  no  benefit  whatever  from  the  con- 
stitutional provision  in  his  favor  if  he  could  not  by  means  of 
his  legal  process  transfer  to  the  purchaser  the  property,  or 
estate  therein,  attempted  to  be  withheld  by  the  subsequent 
law. 

BBATTT,  0.  J.— The  case  of  Hooker  v.  Burr,  194  U.  S. 
415,  upon  which  petitioner  so  confidently  relies  is  not  author- 
ity in  this  case  because  of  the  broad  and  vital  distinction 
between  a  law  extending  the  time  of  redemption  from  execu- 
tion sales  and  a  law  reducing  the  rate  of  interest  to  be  paid  by 
a  redemptioner.  The  former  diminishes  the  estate  which  can 
be  sold  and  necessarily  impairs  the  security.  If  ap  independ- 
ent purchaser  cannot  hold  the  entire  estate  subject  to  the 
mortgage  or  judgment  lien  the  lienholder  cannot  sell  the 
whole  estate.  No  man  will  purchase  and  pay  for  what  he 
cannot  hold,  and  what  no  one  will  purchase  has  no  salable 
value.  The  only  possible  method  of  securing  the  full  rights 
of  the  lienholder  is  to  uphold  the  title  of  his  vendee  to  all  that 
he  is  empowered  by  his  contract  or  by  the  law  to  sell.  But  a 
law  which  merely  reduces  the  rate  of  interest  to  be  paid  by 
a  redemptioner,  so  far  fn>m  impairing  the  security  of  a  mort- 
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gagee  or  judgment  creditor,  has  the  opporfte  effect.  There  are 
two  classes  of  bidders  at  execution  sales.  One  man  desVes  to 
keep  the  property  for  use  or  as  an  investment  for  idle  funds, 
and,  it  may  be  assumed,  will  offer  its  fair  value  if  compelled 
to  do  so  by  the  competition  of  other  bidders.  Another  man 
has  no  desire  to  keep  the  property;  his  only  object  in  bidding 
at  the  sale  is  to  profit  by  the  interest  to  be  paid  on  a  redemp- 
tion. The  competition  of  these  two  classes  of  bidders  is  of 
course  advantageous  alike  to  the  execution  creditor  and  to  his 
debtor,  and  a  law  which  induces  either  class  to  bid  more  nearly 
the  fair  value  of  the  property  than  he  otherwise  would,  so  far 
from  impairing  the  security,  actually  enhances  it.  I  think  it 
is  demonstrable — assuming,  as  the  fact  is,  that  the  current 
rate  of  interest  on  secured  loans  is  less  than  twelve  per  centr— 
that  a  law  which  reduces  the  redemption  rate  from  twenty- 
four  to  twelve  per  cent  has  a  necessary  tendency  to  induce 
one  who  is  bidding  with  a  view  to  redemption  to  bid  higher 
than  otherwise  he  would.  For  he  cannot  afford  in  any  case 
to  pay  a  sum  which  will  make  a  redemption  unprofitable  to 
the  execution  debtor  or  a  junior  lienholder,  and  a  simple  illus- 
tration will  show  that  he  can  afford  to  bid  more  nearly  the 
fair  value  of  the  property  when  the  redemption  rate  is  twelve 
per  cent  than  when  it  is  twenty-four  per  cent.  Suppose  the 
property  offered  for  sale  to  be  fairly  worth  twelve  hundred 
and  fifty  dollars ;  the  man  who  is  bidding  solely  with  a  view  to 
a  redemption  cannot,  if  the  rate  is  twenty-four  per  cent,  af- 
ford to  pay  more  than  one  thousand  dollars,  for  at  the  end 
of  a  year  the  cost  of  redemption  ($1,240)  would  be  practically 
equal  to  the  value  of  the  property.  Whereas,  if  the  rate  was 
twelve  per  cent  he  could  better  afford  to  pay  eleven  hundred 
dollars,  for  at  the  end  of  the  year  the  cost  of  redemption 
would  be  only  $1,232,  leaving  eighteen  instead  of  ten  dollars 
as  the  profit  on  redemption.  Of  course,  it  is  not  likely  that 
60  nice  a  calculation  would  or  could  often  be  made,  but  the 
illustration  shows  what  the  real  tendency  of  a  law  reducing 
the  redemption  rate  is.  It  redounds  to  the  advantage  of  the 
parties  to  the  contract  and  hurts  no  one  but  the  speculative 
bidder,  who  is  not  in  a  position  to  complain. 

Ihifl  view  reconciles  the  two  lines  of  decision  in  this  court 
and  in  the  supreme  court  of  the  United  States.  A  law  extend- 
ing the  time  of  redemption  is  unconstitutional  as  to  liens 
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accruing  before  its  enactment  because  it  impairs  the  security 
in  which  the  creditor  has  a  vested  right.  A  law  reducing  the 
interest  rate  upon  a  redemption  is  not  unconstitutional  because 
it  does  not  impair  the  security  of  the  creditor  or  affect  in- 
juriously the  interest  of  the  debtor. 
Behearing  denied. 


[8.  7.  Ko.  8158.     Department  One.— May  2,  1905.] 

SAN  FRANCISCO  PAVING  COMPANY,  Respondent,  v. 
ANNIE  EGAN  et  al.,  Appellants. 

BtBXBT   IlIPBOTEMXN^— YaUDITT  Of   RESOLUTION      Of      INTENTION — ^Dl- 
8GBIFTI0M    Of    WOBK — EXCEPTIONS — OTHER    STREETS. — A    resolution 

of  intention  to  improve  a  street  is  not  invalid  because  it  orders  \ 
street  that  had  been  once  macadamized  to  be  paved  with  bituminous 
rock,  where  there  is  no  claim  that  the  block  to  be  improved  has 
been  accepted  hj  the  city  as  a  completed  and  fully  constructed 
street;  nor  because  it  excepts  that  portion  of  work  of  the  same 
class,  already  done,  at  the  expense  of  owners,  and  affects  only  a 
minority  of  the  frontage;  nor  because  it  excepts  a  portion  required 
by  law  to  be  kept  in  order  by  a  railroad  company  having  tracks 
thereon;  nor  because  it  includes  work  of  various  kinds  on  other 
streets. 
Id. — CERTifiGATE  Of  ENGINEER. — The  law  does  not  require  a  certificate 
of  the  city  engineer  under  the  circumstances  of  this  ease;  and  a 
certificate  which  shows  that  the  engineer  had  examined  the  work 
described  in  the  resolution  of  intention,  and  had  found  the  same 
"practically  to  official  line  and  grade,"  and  which  showed  the  area 
of  the  pavementi  and  the  length  of  curb  constructed,  and  that  the 
certificate  was  recorded,  is  not  objectionable. 

Id. — ^FORECLOSURE    OF    ASSESSMENT     PLEADING — FINDINGS  —  OBJEOTIONB 

TO  Bid  and  Ck)NTRACT  Untenable. — In  an  action  to  foreclose  a 
street  assessment,  where  the  making  of  a  valid  bid  and  a  valid  con- 
tract were  alleged  and  found,  and  there  is  no  specification  of  insuf* 
ficienty  of  the  evidence  to  sustain  the  findings  in  these  respects, 
objections  thereto  are  not  available  upon  apper ^ 
Id. — Return  of  Warrant — SiorATURES.  The  return  of  the  warrant, 
signed  on  behalf  of  the  contractor,  by  the  person  who  had  made 
the  demand,  verified  by  his  oath,  is  a  compMance  with  the  law. 
It  need  not  be  signed  by  the  superintendent  of  streets.  The  return 
is  sufficient  if  it  clearly  shows  that  the  demand  for  payment  was 
publicly  made  upon  the  premises  aooooood,  in  accordanee  with  M«tioa 
10  of  the  Street  A«t. 
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fD. — Puma  Facie  Case  not  Oveocomz — ^Appeai/>-Afftilmed. — Where 
there  was  nothing  in  the  evidence  of  the  defendant  to  overcome  the 
prima  facie  ease,  made  by  evidence  of  the  assessment,  diagrram, 
warranty  return,  and  engineer's  certifi^te,  an  order  denying  a  new 
trial  to  the  defendant  will  b3  affirmed  upon  appeal 

APPEAL  from  an  order  of  the  Superior  CJourt  of  the  City 
and  Gonnty  of  San  Francisco  denying  a  new  trial.  James  M. 
Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
George  D.  Collins,  for  Appellants. 
J.  C.  Bates,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  action  to  foreclose  the  Hen 
of  an  assessment  for  street-improvement  work.  Plaintiff  had 
judgment,  and  defendants  appeal  from  an  order  denying  their 
motion  for  a  new  trial. 

1.  It  is  contended  by  defendants  that  the  resolution  of 
intention  to  order  the  work  done  was  invalid  for  several  rea- 
sons. Assuming  that  all  the  objections  made  to  the  resolution 
are  available  to  defendants  on  the  record  before  us,  we  are  of 
rhe  opinion  that  there  is  no  merit  in  any  of  them. 

The  property  upon  which  it  is  sought  to  enforce  a  lien 
fronts  on  Twenty-ninth  Street  between  Noe  and  Sanchex 
streets,  in  San  Francisco.  It  is  claimed  that  the  evidence 
introduced  by  defendants  shows  that  at  the  date  of  the  reso- 
lution this  portion  of  Twenty-ninth  Street  had  once  been 
macadamized,  and  was  then  in  good  order.  It  also  appeared 
'that  within  six  months  prior  to  such  date  the  said  block, 
acepting  only  the  lot  of  defendants,  which  has  a  frontage  of 
Sfty-five  feet,  had  been  paved  with  bituminous  rock,  and  that 
^anite  curbs  had  been  laid  thereon  by  the  property-ownen 
tinder  private  contract. 

There  is  no  claim  that  such  block  had  ever  been  accepted  by 
(he  city  as  a  completed  and  fully  constructed  street.  (See 
Street  Improvement  Act,  sec.  20.) 

Under  tiiese  circumstances,  the  board  of  supervisors  passed 
the  resolution  of  intention.  It  included  street  work  of  various 
*dnds  upon  other  streets  than  Twenty-ninth  Street,  but  so  far 
OS  applicable  to  Twenty-ninth  Street,  it  expressed  the  inten- 


May,  1905.]        San  Pbancisco  Paving  Co.  v.  Eoan.        637 

tion  of  the  board  as  follows,  viz.:  **That  granite  curba  be 
laid  on  Twenty-ninth  Street,  between  Sanchez  and  Noe 
streets  where  not  already  laid,  and  that  the  roadway  thereof 
be  paved  with  bituminous  rock  where  not  already  paved,  ex- 
cept that  portion  required  by  law  to  be  kept  in  order  by  tho 
railroad  company  having  tracks  thereon." 

It  is  urged  that  the  board  had  no  power  to  order  a  street 
that  had  once  been  macadamized  to  be  paved  with  bitumin- 
ous rock. 

We  find  no  such  limitation  upon  the  power  of  the  city  coun- 
eil  expressed  in  the  law  relative  to  street  improvements.  By 
section  2  of  the  act,  as  it  existed  at  the  date  of  these  improve- 
ments, it  was  provided  that  *' Whenever  the  public  interest 
or  convenience  may  require,  the  city  council  is  hereby  author- 
ized and  empowered  to  order  the  whole,  or  any  portion,  either 
in  length  or  width,  of  the  streets  ...  of  such  city,  graded  or 
regraded  to  the  official  grade,  planked  or  replanked,  paved 
or  repaved,  macadamized  or  remacadamized,  graveled  or 
regraveled,  .  .  .  and  to  order  any  other  wort:  to  be  done 
which  shall  be  necessary  to  complete  the  whole  or  any  portion 
of  such  streets  .  .  .  and  it  may  order  any  of  said  work  to  bo 
improved."    (Stats.  1891,  p.  196.) 

It  may  be  that  after  a  street  has  been  fully  constructed  and 
accepted  by  the  city  council  as  a  completed  street,  as  provided* 
in  section  20  of  the  act  (Stats.  1885,  p.  160),  the  council  has 
no  power  to  further  improve  the  same  at  the  expense  of  the 
property-owners,  but  that  question  is  not  here  involved  and 
is  not  decided.  Until  such  acceptance  it  is  clear  that  the 
council  has  full  power  to  determine  whether  work  of  any  dass 
designated  in  section  2  of  the  act  is  required  upon  any  street, 
or  portion  of  a  street,  by  the  public  interest  or  convenience, 
and  to  order  the  same  done  in  the  manner  provided  by  the 
act.  The  mere  fact  that  work  of  some  other  class  than  that 
ordered  has  already  been  done  on  the  street  cannot  affect  this 
power.  Although  once  macadamized,  the  public  interest  or 
convenience  may  require  that  a  street  be  paved  with  bitiuniu- 
ous  rock.  The  determination  by  the  board  of  supervisors  that 
the  public  interest  or  convenience  does  so  require  is  conclusive, 
at  least  in  the  absence  of  fraud. 

Under  the  provisions  of  the  statute  (sec.  7,  subds.  10,  11, 
Stats.  1891,  p.  204),  the  board  properly  excepted  from  th« 
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order  work  of  the  same  class  already  done  at  the  expense  of 
the  owner.  The  fact  that  such  work  had  already  been  done 
upon  a  greater  part  of  the  line  of  the  contemplated  improve- 
ment, as  designated  in  the  resolution  of  intention,  and  that 
the  resolution,  therefore,  in  effect,  affected  only  a  minority  of 
the  frontage,  is  immaterial.  In  McDonald  v.  Conniff,  99  CaL 
386,  a  substantially  similar  resolution  of  intention  and  order 
for  work  for  one  block  were  under  consideration,  and  the 
objection  was  made  that  the  assessment  was  void  on  its  face, 
as  only  a  part  of  the  lots  on  the  line  of  work  designated  were 
assessed.  The  court  said,  after  discussing  section  2  and  sub- 
divisions 8  and  11  of  section  7  of  the  Street  Improvement 
Act:  "It  thus  appears  that  authority  is  given  to  the  city 
council  in  certain  cases  to  order  the  improvement  of  only  a 
portion  of  a  street  lying  between  two  main  street  crossings, 
and  that  such  improvement  may  be  confined  to  a  portion  of 
the  street  upon  one  side  of  its  middle  line.'*  (See,  also, 
Perine  v.  Erzgraber,  102  Cal.  234,  238.)  That  notices  of  the 
passage  of  the  resolution  of  intention  could  be  posted  in  such 
a  case  in  accordance  with  the  requirements  of  the  act  is  shown 
in  Bowling  v.  Hibemia  etc.  Soc,  143  CaL  425,  427. 

The  exception  of  **that  portion  required  by  law  to  be  kept 
in  order  by  the  railroad  company  having  tracks  thereon,"  did 
not  render  the  resolution  void.  The  requirement  of  the  law 
as  to  street-railroad  corporations  in  this  regard  is  to  be  found 
in  section  498  of  the  Civil  Code,  and  is  as  follows,  viz. :  "To 
plank,  pave,  or  macadamize  the  entire  length  of  the  street 
used  by  their  track,  between  the  rails,  and  for  two  feet  on 
each  side  thereof,  and  between  the  tracks,  if  there  be  more 
than  one,  and  to  keep  the  same  constantly  in  repair,  flush  with 
the  street,  and  with  good  crossings."  The  exception,  there- 
fore, suflBciently  described  the  portion  of  the  street  which  was 
excepted  from  the  effect  of  the  resolution  for  that  reason ;  as 
definitely,  as  did  the  exceptions  "where  not  already  laid" 
and  "where  not  already  so  paved"  describe  the  portions  ex- 
cepted because  of  work  already  done.  {Bowling  v.  Hibemia 
etc,  Soc,  143  Cal.  425,  427;  Beid  v.  Clay,  134  Cal.  207,  212; 
Edwards  v.  Berlin,  123  Cal.  544 ;  Williams  v.  Bergin,  116  Cal. 
56 ;  McBonald  v.  Connijf,  99  Cal.  386.) 

We  think  that  there  can  be  no  doubt,  under  the  provisions 
of  our  law,  that  the  supervisors  had  the  right  to  except  such 
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portion  of  the  street  as  was  required  by  law  to  be  kept  in 
order  by  the  railroad  company  at  its  own  expense,  and,  so 
far  as  we  know,  was  so  being  kept  in  order. 

The  fact  that  the  resolution  of  intention  included  work  of 
various  kinds  upon  other  streets,  does  not  render  it  invalid. 
(Bates  V.  Twist,  138  Cal.  52.) 

2.  It  is  contended  that  the  certificate  of  the  engineer  is  void, 
because  it  does  not  conform  to  the  requirements  of  section  34 
of  the  Street  Act  (Stats,  1891,  p.  206).  We  fiind  nothing  in 
the  law  requiring  a  certificate  of  the  city  engineer  under  the 
circumstances  of  this  case.  (See  O'Dea  v.  Mitchell,  144  Cal. 
374,  379 ;  Chase  v.  Trout,  ante,  p.  350.)  The  certificate  made 
did  show  that  the  engineer  had  examined  the  work  described 
in  the  resolution  of  intention,  and  had  found  the  same  ''prac- 
tically to  official  line  and  grade.**  It  showed  the  area  of  the 
[)avement  laid  and  the  length  of  curb  constructed.  Assum- 
ing any  certificate  to  have  been  required,  we  cannot  say  this 
vas  not  a  sufficient  certificate.    It  does  not  appear  that  the 

diagram  **on  the  back  of  the  certificate"  was  not  recorded. 
If  such  a  document  was  a  part  of  the  certificate,  it  affirmatively 
appears  that  it  was  recorded. 

3.  It  is  contended  that  the  bid  for  the  work  and  contract 
were  void  for  certain  specified  reasons,  but  these  objections 
are  not  available  to  defendants.  The  making  of  a  valid  bid 
and  the  execution  of  a  valid  contract  were  alleged  by  plain- 
tiff, and  the  court  found  that  these  allegations  were  true.  The 
bill  of  exceptions  contains  no  specification  of  insufficiency 
of  evidence  to  sustain  the  findings  in  these  respects.  We  have, 
however,  considered  the  objections  on  their  merits,  and  find 
nothing  in  them. 

It  is  further  urged  that  the  return  of  the  warrant  was  not 
signed  by  the  superintendent  of  streets.  It  was  signed,  in 
behalf  of  the  contractor,  by  the  person  who  had  made  the 
demand,  and  was  verified  by  his  oath.  This  appears  to  have 
been  a  compliance  with  the  law  in  that  regard.  (Street  Act, 
sec.  10.) 

4.  The  return  very  clearly  shows  that  demand  for  payment 
was  publicly  made  upon  the  premises  assessed  in  full  accord 
with  the  requirements  of  section  10  of  the  Street  Act. 

This  disposes  of  all  points  made  by  defendants.  There  was 
nothing  in  the  evidence  offered  by  them  to  overcome  the  prima 
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facte  case  made  by  plaintiff  by  the  introduction  in  evidence  of 
the  assessment,  diagram,  warrant,  return,  and  engineer's  cer- 
tificate. 

The  order  denying  a  new  trial  is  affirmed* 

Shaw,  J.,  and  Van  Dyke,  J.,  ooneurredL 


[8.  F.  No.  8278.     Department  Que.— May  8,  1905.] 

SEBASTIAN   FRANZ,   Respondent,   v.    FRANCISCO    A. 
MENDONCA,  Appellant 

Basbmknt— Peescreptiv*  Bight  of  Wat — Support  of  Pindinos— Law 
OF  Casb— Previous  Affiricakci  of  Ordxb  Grantino  Nkw  TbiaXm — 
In  an  action  to  enjoin  the  defendant  from  obetnieting  a  priyate 
WBjf  in  which  plaintiff  relies  upon  a  preBeriptiye  title  to  the  ease- 
ment, the  principles  annom.eed  upon  a  former  appeal,  granting  a 
new  trial,  which  necessarily  determined  that  the  evidence  was  of 
such  a  nature  as  would  sustain  a  finding  of  adverse  user,  must  be 
deemed  the  law  of  the  case  upon  a  second  appeal;  and  where,  aa 
the  result  of  the  new  trial,  the  court  found  that  the  plaintiff  had 
acquired  a  prescriptive  title  to  the  easement,  i  pon  substantially  the 
same  evidence,  it  cannot  be  held,  upon  the  second  appeal,  that  the 
finding  is  unsupported. 

In. — EviDENCB — Original  Gift  of  Wat — Oontinuous  Usxr  ukdkb 
Glaiic  of  Bight. — ^Evidence  given  by  the  phtintiff,  that  more  than 
forty  years  ago  defendant's  predecessor  gave  the  title  to  the  private 
way  to  the  plaintiff,  is  consistent  with  the  theory  that  plaintiff 
based  a  claim  of  right  upon  the  gift,  and  has  been  using  the  way 
under  such  claim  of  right  ever  since. 

In.-— Loss  bt  Disusb — Support  of  Findings — ^Intsrfbxnci  with  User 
— ^Legal  Proceedings. — ^A  finding  of  continuous  user  by  the  plain- 
tiff and  his  tenants  for  thirty-seven  years,  when  defendant  prevented 
further  use,  negatives  loss  by  disuse  during  that  period,  and  is 
sustained  by  evidence  of  user  to  some  extent  each  year  by  plaintiff 
and  his  tenants,  and  that  upon  interference  therewith  legal  pro- 
ceedings were  promptly  begun  to  enforee  plaintiff's  right. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  triaL  S.  P. 
Hall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 
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John  D.  Whaley,  for  Appellant. 

The  element  of  hostUity  is  essential  to  adverse  user. 
(Thompson  v.  Felton,  54  Cal.  547 j  McManiLS  v.  0 'Sullivan, 
48  Cal.  7 ;  Farish  v.  Coon,  40  Cal.  33 ;  American  Co.  v.  Brad- 
ford, 27  Cal.  367;  Franz  v.  Mendonca,  131  Cal.  208;  Thomas 
V.  England,  71  Cal.  460;  Clarke  v.  Clarke,  133  Cal.  670.)  The 
easement  has  been  lost  by  non-user  by  defendant.  (Civil 
Code,  sec.  811,  subd.  4;  Arnold  v.  Stevens,  24  Pick.  106;' 
Pope  V.  O'Hara,  48  N.  Y.  446;  Hall  v.  McCaughey,  51  Pa.  St. 
43;  Owen  v.  FicW,  102  Mass.  114;  Winham  v.  McOuire,  51 
Ga.  578 ;  Wflder  v.  St,  Paid,  12  Minn.  208 ;  Farrar  v.  Cooper, 
34  Me.  394.) 

Reed  &  Nusbaumer,  for  Respondent 

The  evidence  is  the  same  as  on  the  former  appeal,  which  is 
the  law  of  the  case.  (Franz  v.  Mendonca,  131  Cal.  205; 
Mahan  v.  Wood,  79  Cal.  258.)  The  reasonable  user  of  the 
road  openly,  notoriously,  and  visibly,  as  need  required,  each 
year  for  thirty-seven  years,  waa  sufficient  to  perfect  title  un- 
der an  adverse  claim  of  right,  presumably  known  to  be  ad- 
verse. (Washburn  on  Easements,  pp.  114,  135;  19  Am.  & 
Bng.  Ency.  of  Law,  p.  23 ;  Hesperia  Land  etc.  Co.  v.  Rodgers, 
83  Cal.  10;*  Cheney  v.  O'Brien,  69  Cal.  199;  Smith  v.  Worn, 
93  Cal.  206 ;  Cox  v.  Forrest,  60  Md.  74-79 ;  Rogers  v.  Shepard, 
33  W.  Va.  307;  Smith  v.  Putnam,  62  N.  H.  369;  French  v. 
Marstin,  24  N.  H.  440,-*  Comet  v.  Rhudy,  80  Va.  710;  Blake 
V.  Everett,  1  AUen,  248;  Ward  v.  Warren,  82  N.  T.  266;  Col 
bum  V.  Marsh,  22  N.  T.  Supp.  990;  68  Hun,  269.)  The  fact 
that  defendant  likewise  used  the  way  is  not  fatal  to  plaintiff's 
right.  (Humphreys  v.  Blasingame,  104  Gal.  40;  Carmody  v. 
Mulrooney,  87  Wis.  552.) 

ANGBLLOTTI,  J.— This  action  was  brought  to  obtain  an 
injunction  to  prevent  defendant  from  obstructing,  and  from 
preventing  the  plaintiff  from  passing  over,  a  certain  byway 
or  alleged  private  road  over  the  lands  of  defendant,  and  for 
damages.  The  first  trial  resulted  in  a  judgment  for  defend- 
ant. The  court  afterwards  granted  the  plaintiff  a  new  trial, 
from  which  order  the  defendant  appealed  to  this  court,  and 

1 35  Am.  Dee.  305.  >  67  Am.  Bee.  294. 
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the  order  was  here  affirmed.  (Franz  v.  Mendonca,  131  CaL 
205.)  The  ease  was  again  tried  in  the  court  below,  and  re- 
sulted in  a  judgment  for  plaintiff,  from  which  and  from  the 
order  denying  his  motion  for  a  new  trial  the  defendant  prose- 
cutes this  appeal.  In  his  complaint  the  plaintiff  claims  the 
right  of  way  by  reason  of  necessity,  by  reason  of  it  being  the 
only  mode  of  ingress  and  egress  to  and  from  his  lands,  and 
also  by  prescription.  It  was  stipulated  in  open  court  at  the 
commencement  of  the  trial  that  the  plaintiff  would  abandon 
any  claim  to  the  way  by  reason  of  necessity,  or  that  the  way 
was  the  only  mode  of  ingress  and  egress  to  and  from  the 
plaintiff's  lands.  This  left  the  case  to  be  tried  solely  upon 
the  claim  that  plaintiff  had  acquired  the  way  by  prescription. 

The  court  found  that  continuously  from  1858  to  1895  the 
plaintiff  and  his  tenants  did  ''uninterruptedly,  peaceably, 
notoriously,  and  visibly,  with  the  knowledge  of  the  grantors 
of  said  defendant,  and  without  any  permission  from  the 
grantors,  or  any  of  the  grantors  of  said  defendant,  travel 
over,  upon,  and  along  said  private  road  to  and  from  his  said 
dwelling  to  said  public  highway ;  that  said  use  of  said  private 
road  by  plaintiff  was  under  a  claim  of  right,  and  was  adverse 
to  the  possession  of  the  grantors  of  defendant,  and  grew  up 
with  a  knowledge  thereof  by  defendant's  grantors  " 

The  above  finding,  in  so  far  as  it  finds  that  the  use  of  the 
way  was  without  permission  and  under  a  claim  of  right,  and 
adverse  to  defendant  and  his  grantors,  is  challenged  by 
defendant  as  being  without  evidence  to  support  it,  and  this 
i&  the  principal  point  for  reversal  made  upon  this  appeal. 

Upon  the  former  appeal  from  the  order  granting  the  plain- 
tiff's motion  for  a  new  trial  the  principal  point  discussed 
both  by  counsel  and  the  court  was  as  to  whether  the  evidence 
was  such  that  it  would  sustain  a  finding  that  plaintiff's  use  of 
Lhe  road  in  question  was  under  a  claim  of  right  and  without 
permission  of  defendant's  grantors.  If  it  would  not,  there 
was  apparently  no  ground  upon  which  the  order  granting  a 
new  trial  could  be  sustained,  and  this  appears  to  have  been 
the  view  of  both  counsel  and  this  court.  This  court  discussed 
the  evidence  presented  by  the  record  on  that  appeal,  and  the 
general  principles  by  which  the  question  as  to  whether  the 
use  was  adverse  should  be  determined.  It  was  recognized  by 
the  court  that  the  question  as  to  whether  a  use  was  merely 
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permissive,  where  do  permission  or  license  had  been  expressly 
^iven,  was  one  to  be  determined  by  the  jury  or  court  sitting 
as  such,  in  the  light  of  the  relations  between  the  parties  and 
all  the  surrounding  circumstances.  By  affirming  the  order 
granting  a  new  trial,  it  necessarily  held  that  the  evidence  con- 
tained in  the  record  as  to  the  relations  of  the  parties  and  the 
surrounding  circumstances  was  of  such  a  nature  that  it  would 
have  sustained  a  finding  of  adverse  use. 

We  have  examined  the  evidence  given  upon  the  new  trial, 
as  the  same  is  shown  by  the  bill  of  exceptions  on  this  appeal, 
and  find  that  it  is  substantially  the  same  as  that  considered 
upon  the  former  appeal.  Defendant's  counsel  has  pointed  out 
several  particulars  in  which  he  claims  that  the  evidence  on 
the  second  trial  was  different  from  that  given  on  the  first 
trial,  but  there  is  no  difference  that  is  material  upon  the  ques- 
tion as  to  whether  the  finding  of  the  trial  court  as  to  adverse 
use  finds  sufficient  support  in  the  evidence.  Counsel  places 
much  reliance  upon  the  evidence  of  plaintiff  to  the  effect  that 
Vallejo,  the  original  owner  of  defei<dant's  land,  gave  him  the 
right  to  this  road  over  forty  years  ago,  claiming  that  it  shows 
simply  a  permissive  use.  Plaintiff  said,  among  other  things, 
**I  always  thought  the  road  was  mine.  Vallejo,  when  I 
talked  to  Vallejo,  he  gave  me  the  right,  when  Vallejo  was 
up  to  my  house  he  gave  me  title  to  it."  The  evidence  given 
by  plaintiff  is  consistent  with  the  theory  that  he  based  a 
claim  of  right  to  use  the  road  upon  a  gift  from  Vallejo, 
and  that  he  has  been  using  it  under  such  claim  of  right 
ever  since. 

Under  these  circumstances  there  is  much  strength  in  the 
claim  of  plaintiff  that  if  it  was  not  error  for  the  court  to  set 
aside  a  judgment  rendered  in  favor  of  defendant  upon  the 
ground  that  the  decision  was  against  the  evidence,  it  certainly 
cannot  be  error  for  the  court  to  render  judgment  for  the 
plaintiff  upon  the  same  evidence.  (See  Raymond  v.  Glover, 
144  Cal.  548.)  However  this  may  be,  there  can  be  no  doubt 
that  what  was  said  in  the  former  opinion  as  to  the  genera! 
principles  applicable  in  this  case  must  obtain  in  the  determina 
tion  of  the  question  between  these  parties  as  to  whether  the  use 
was  adverse,  and  has  become  the  law  of  this  case.  (See  Mahan 
V.  Wood,  79  Cal.  258.)  It  is  sufficient  to  say  that  an  examina- 
tion of  the  record  satisfies  us  that,  under  the  mles  announced. 
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it  cannot  be  held  that  the  finding  of  the  trial  court  is  without 
sufficient  support  in  the  evidence. 

The  same  may  be  said  as  to  such  finding,  in  so  far  as  it 
declares  that  the  use  of  plaintiff  was  with  the  knowledge  of 
defendant's  grantors. 

It  is  contended  that  the  right  to  the  use  of  this  road  has 
been  lost  by  disuse  by  plaintiff.  (Ciy.  Code,  sec  811,  subd. 
4.)  Upon  this  question,  the  finding  of  the  trial  court  is 
against  defendant,  the  court  finding  that  plaintiff  personally 
and  continuously  used  the  same  from  the  year  1858  to  the 
year  1872,  and  that  he  and  his  tenants  continuously  used  it 
from  the  year  1872  to  April,  1895,  when  defendant  prevented 
the  further  use  thereof.  This  action  was  commenced  June  1, 
1896.  There  was  evidence  to  the  effect  that  the  road  was 
used  to  some  extent  by  plaintiff  or  his  tenants  each  year,  and 
that  when  this  use  was  interfered  with  the  first  time,  in  the 
year  1895,  plaintiff  at  once  asserted  his  daim,  and  almost 
immediately  followed  such  assertion  with  legal  proeeedings  to 
enforce  his  right.  It  cannot  be  held  that  the  finding  upon  this 
question  is  not  sustained  by  the  evidence. 

There  is  no  other  point  requiring  notice. 

The  judgment  and  order  are  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 


[8.  F.  Nob.  8400  and  8410.  Department  One.—Maj  9,  1005.] 

ANQLO-CALIPORNIAN  BANK,  LIMITED,  Respondent  in 
No.  3409,  and  Appellant  in  No.  8410,  v.  T.  J.  FIELD, 
Administrator  of  tiie  Estate  of  George  Brandt,  Deceased, 
et  aL,  Respondents,  and  THOMAS  W.  COWAN,  Appel- 
lant in  No.  3409,  and  Respondent  in  No.  3410. 

FOSEOLOSTTBl  OF  MOBTOAOS— EXISTENGB  Of  FOSDON  OOBPOSiLTIOM— GB- 

TmcATB  OF  Designation  of  Agxnt — ^Finding  against  Evn>xN<sL — 
In  an  action  bj  a  foreign  eorporation  to  foreclose  a  mortgage,  wliere 
the  plaintiff,  in  proof  of  an  ayerment  of  ineorporation  in  the 
complaint,  produced  in  evidence  a  certified  copy  of  its  certificate  of 
designation  of  an  agent,  filed  in  the  oflSce  of  the  secretary  of  state, 
setting  forth  that  it  was  created  under  the  laws  of  Great  Britain, 
and  had  its  principle  place  of  business  in  San  Francveo,  in  accord- 
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ance  with  the  act  of  1872^  and  the  amendatory  aet  of  1899,  tueh 
evidenee  b  eufBeient,  under  the  statute,  to  prove  itc  corporate  exist- 
enee,  and  a  finding  that  the  plaintiff  was  not  a  eorpoiation  is 
eontnuy  to  the  evidenee. 

Id. — OONSTirUTIONALITT  OF  ACTS  BlLATIMa  TO  FOBnON  OOBPORATIONa — 

Tttlb— UNiFOBiaTT — ^Pbopeb  OoNDinoNS — ^The  titles  of  the  aet 
of  1872,  ''An  aet  in  rektion  to  foreign  eorporations, "  and  of  the 
Amendatory  Aet  of  1899,  sufficiently  comply  with  the  constitution 
in  referenee  to  titles;  the  dassificatioif  made  is  a  proper  one,  of 
uniform  operation,  and  the  conditions  imposed  are  proper  and  not 
more  fiavoitUe  than  those  required  of  domestic  corporations. 
Id. — ^Admission  of  Ooipobati  Exi'^temob— Becitals  in  Subsbquxnt 

MOBTOAQI— PBIHA  FaCIS  EyIDINOB— PbEBUMPTION  op  OOMnNUAKCX 

— ^Where  the  recitals  in  a  subsequent  mortgage  declare  that  it  is 
subject  to  the  prior  claim  of  the  plaintifT,  described  by  its  corporate 
name,  such  recitals  import  that  the  plaintiff  is  a  corporation,  and 
are  prima  fooie  evidence  of  its  corporate  character  as  against  such 
mortgago;  and  the  acceptance  of  such  mortgage  amounts  to  an 
admission  that  the  plaintiff  was  then  a  corporation,  and,  its  exist- 
ence being  thus  proved,  is  presumed  to  continue  until  the  contrary 
is  shown. 

[D. — ^MoBTOAOB  ON  Lands  IN  Anothbb  Oountt— Filino  Oopt  OP  Abti- 
CLBS  OF  INOOBPOBATION— OoDB  Pbovision  Inappuoablb.— The  taking 
of  a  mortgage  by  a  corporation  on  lands  situated  in  another  county 
than  that  of  its  principle  place  of  business  is  not  a  purchase,  loca- 
tion, or  holding  of  property  therein  within  the  meaning  of  section 
299  of  the  GivU  Oode,  requiring  the  filing  of  a  eertiiled  copy  of  its 
articles  of  incorporation  in  such  county,  and  a  failure  to  comply 
with  that  section  is  immaterial,  it  being  inapplicable  to  the  cir- 
cumstances of  the  case. 

Id. — Pbiob  Mobtqaqb  not  Mxbged  in  Fbb,  as  against  Subsbqubnt  Mobt- 
(UGB — ^Impuxd  Intention. — ^Where  an  assignee  of  the  plaintiff's 
mortgage  took  it  from  the  plaintilf  pending  suit,  with  a  guaranty 
of  priority,  and  subsequently  acquired  the  fee  from  the  mortgagor, 
under  a  deed  redting  that  it  was  taken  subject  to  both  mortgages, 
the  prior  mortgage  is  not  to  be  deemed  merged  in  the  fee  as  against 
the  subsequent  mortgage,  containing  the  recital  that  it  is  subject 
to  the  prior  claim.  The  recitals  and  circumstances,  considered  in 
connection  with  the  rules  of  equity  on  the  subject,  imply  an  inten- 
tion not  to  extinguish  the  prior  mortgage,  but  to  keep  it  alive. 

Id. — PUBOBASB    OF    MOBTOAOB    PENDING    FOBBGLOSUBE — ^PaBTIES  — OON- 

TINUANOB  IN  Namx  OF  Plaintitf. — The  purchase  of  the  plaintiff's 
mortgage  pending  the  action  of  foreclosure  did  not  require  that  the 
purchaser  should  be  substituted  as  a  party  plaintiff;  but  the  action 
might  be  continued  in  the  plaintiff's  name. 
Id. — ^PuBCHASEB  Made  Defendant  to  Cboss-Oomplaint— Answbb. — 
Where  the  purchaser  of  the  plaintiff's  mortgage,  and  of  the  fee^ 
waff  made  a  party  defendant  to  the  cross-complaint  of  the  subee* 
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quent  mortgagee,  which  alleged  that  he  had  been  in  possession  and 
receiving  rents,  for  which  an  accounting  was  asked,  and  alleged  a 
discovery  that  he  claimed  to  be  the  owner  of  the  mortgage^  and  of 
the  fee,  ancl  entitled  to  the  possession,  but  did  not  allege  that  h« 
had  purchased  either  the  mortgage  or  the  fee,  the  defendant  was  not 
required  in  his  answer  to  set  up  hia  intention  to  hold  his  mortgage 
interest  separate  from  the  legal  title.  The  denial  of  the  diseoveiy 
alleged  did  not  involve  a  denial  of  ownership  or  of  the  claim  of 
ownership. 

Id. — PiaBaoxno  bt  Subsbquxmt  Mobtgageb — ^Issues — ^Pbiortfy — Subsx- 
QX7KNT  Facts. — An  answer  to  the  complaint  hy  the  subsequent  mort- 
gagee, setting  up  its  priority  to  the  plaintiff 's  lien,  speaks  as  of  the 
commencement  of  the  action.  If  such  mortgagee  desired  to  tender 
an  issue  concerning  subsequent  transactions,  rendering  the  subse- 
quent mortgage  prior,  aiBrmative  allegations  must  be  made,  setting 
up  the  facts  upon  which  such  claim  is  based. 

Id. — ^Findings  Odtsids  of  Issuxs — ^Pboofs  umdee  Issxn  or  Pkiobitt — 
Bights  of  PuBcaAsxa— Fobxclosubs.— It  appears  that  the  findings 
of  the  court  respecting  the  subsequent  purchases  of  the  mortgage 
and  of  the  fee  were  outside  of  the  issues.  But  where  tbey  were 
apparently  proved  under  the  issue  as  to  priority,  the  purehaser  was 
entitled  to  avoid  the  apparent  effects  of  his  ownership  of  both,  bj 
showing  its  equitable  results  flowing  from  his  presumed  intention 
to  keep  the  prior  mortgage  alive.  If  the  findings  be  viewed  as 
entirely  outside  the  issues,  the  prior  mortgage  should  have  been 
foreclosed  upon  the  issues  tendered  by  the  pleadings. 

Id. — ^Death  of  Mobtqaoxb — Amxnded  OoicPLAmr  —  Pbbsbntation  ov 
Claim — ^Waiver  of  Becoubsb  at  Trial. — ^Where,  upon  the  death 
of  the  mortgagee  pending  suit,  the  amended  complaint  bringing 
in  his  administrator  neglected  to  allege  a  waiver  of  elaim  against 
the  estate,  the  court  should  have  allowed  a  further  amendment 
alleging  such  waiver;  but  where  the  court  allowed  such  waiver  to  be 
filed  at  the  trial  it  must  be  deemed  as  in  substanee  an  amendment 
to  the  complaint,  and  as  part  of  it. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  Mon- 
terey County  and  from  orders  overruling  motions  for  a  new 
trial.    N.  A.  Dorn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  W.  Lilienthal,  and  Daugherty  &  Lacy,  for  Anglo-Cali* 
fornian  Bank,  Limited,  Respondent  and  Appellant^  and  for 
Thomas  W.  Cowan,  Appellant  and  Respondent. 

The  incorporation  of  plaintiff  was  proved  by  competent 
evidence  under  the  statute  (act  of  April  18,  1872),  and  also 
by  the  estoppel  of  the  mortgagor,  and  those  claiming  under  him 


May,  1905.]        Anglo-Calipornian  Bank  v.  Field.        647 

to  deny  its  corporate  existence  (Camp  v.  Land,  122  Cal. 
169;  Clark  v.  Bdker,  14  Cal.  612  ;i  Bay  City  Assn,  v.  Broad, 
136  Cal.  526;  SchwaUback  v.  Chicago  etc.  Ry.  Co,,  69  Wis. 
292^)  and  by  recital  in  the  subsequent  mortgage  that  it 
is  subject  to  the  prior  claim  of  the  plaintiff  by  its  corporate 
name.  {Pratt's  Ezr,  v.  Nixon,  91  Ala.  192;  Williams  v. 
Eokomo  etc.  Assn.,  89  Ind.  389;  People's  Savings  Bank  v. 
Collins,  27  Conn.  142 ;  Hasenritter  v.  Kirchhoffer,  79  Mo.  239 ; 
Morawetz  on  'Private  Corporations,  sec.  144,  note.)  The  act 
of  1872  in  relation  to  foreign  corporations  and  the  amendatory 
act  of  1899  are  constitutional  and  valid.  The  titles  are  sufB- 
cient.  {Ex  parte  LiddeU,  93  Cal.  636;  People  v.  Superior 
Court,  100  Cal.  118.)  The  classification  is  proper.  {San 
Francisco  v.  Liverpool  etc.  Ins.  Co.,  74  Cal.  114.*)  The  acts 
are  uniform  in  their  operation  {Hellman  v.  Shoulters,  114 
Cal.  136;  Wigmore  v.  Buell,  122  Cal.  144;  Tail  v.  San  Diege 
County,  126  Cal.  35;  Murphy  v.  Pacific  Bank,  119  Cal.  334), 
and  grant  no  special  privileges  to  foreign  corporations.  Sec- 
tion 299  of  the  Civil  Code  is  inapplicable  to  a  mortgagor,  or 
to  a  foreign  corporation.  {Savings  and  Loan  Soc.  v.  Mc- 
Koon,  120  Cal.  179;  South  Yuba  Co.  v.  Rosa,  80  Cal.  336.) 
There  was  no  merger  of  the  prior  mortgage  under  the  cir- 
cumstances of  the  case,  showing  an  intention  to  keep  the  mort- 
gage alive,  which  equity  will  also  presume,  there  being  no 
evidence  of  a  contrary  intention.  {Davis  v.  Randall,  117  Cal. 
16-17 ;  Scrivener  v.  Dietz,  84  Cal.  295 ;  Hines  v.  Ward,  121  Cal. 
115.)  There  was  no  issue  as  to  merger,  and  the  finding  was 
outside  of  the  issues  and  cannot  prevail.  {Yosemite  Commrs. 
V.  Barnard,  98  CaL  199.) 

S.  P.  Geil,  J.  H.  Andresen,  and  Dom  &  Dom  &  Savage, 
for  Bank  of  Monterey,  Respondent,. and  J.  K.  Alexander,  for 
T.  J.  Field,  Administrator  of  Estate  of  George  Brandt,  De- 
ceased, Respondent. 

The  acts  of  1872  and  1899  are  unconstitutional.  (Const., 
art.  lY,  sec.  4 ;  art.  I,  sec.  2 ;  art.  IV,  sec.  25,  subds.  3,  19,  33 ; 
Lewis  V.  Dunne,  134  Cal.  293,  295;*  CuUen  v.  Olendora  Water 
Co.,  113  Cal.  513.)  The  Bank  of  Monterey  is  not  estopped 
to  deny  the  existence  of  the  plaintiff  corporation.     (Bigdow 

1 76  Am.  Dee.  449.  •  5  Am.  St.  Bep.  425. 

tS  Am.  St.  Bep.  740.  «86  Am.  St.  Bep.  257,  and  note. 
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f>n  Estoppel,  p.  460;  CarpmtierY.Brenham,MCal.  236;  Fres- 
no Canal  etc.  Co.  v.  Warner,  72  Cal.  384.)  There  was  prima 
facie  evidence  as  to  a  merger  of  the  prior  mortgage  in  th<^ 
fee,  and  the  question  of  intention  is  one  of  fact  to  be  tried 
and  found.  {Shaffer  y.  McCloskey,  101  Cal.  576 ;  Rumpp  v. 
Gerkeiis,  59  Cal.  501 ;  Story's  Equity  Jurisprudence,  sees.  788. 
790,  792;  1  Jones  on  Mortgages,  sec.  848.)  Cowan  should 
have  pleaded  his  intention  at  the  time  of  the  conveyance. 
(Pomeroy's  Equity  Jurisprudence,  sec.  792;  ScYivner  v.  Dietz, 
84  Cal.  295 ;  Rumpp  v.  Oerkens,  59  Cal.  501 ;  Brooks  v.  Rice, 
56  Cal.  428;  Sines  v.  Ward,  121  Cal.  115.)  Cowan,  having 
been  made  a  party,  should  have  set  up  aD  his  rights  as  as- 
signee. {Campbell  v.  West,  93  CaL  656;  Ford  v.  Bushard, 
116  Cal.  276.) 

SHAW,  J. — Two  appeals  are  here  presented  from  the  judg- 
ment and  from  an  order  overruling  motions  for  a  new  triaJ, 
one  by  the  plaintiff  and  the  other  by  the  defendant  Thomas  W. 
Cowan.  It  appears  from  the  record  that  after  the  action  was 
commenced  Cowan  purchased  from  the  plaintiff  the  notes  and 
mortgages  sued  on,  and  that  plaintiff  now  has  no  interest 
therein,  although  it  still  stands  as  plaintiff,  Cowan  never 
having  been  substituted  in  its  stead.  Both  appeals  are  pre- 
sented upon  substantially  the  same  record. 

The  action  is  to  foreclose  a  mortgage  executed  March  10, 
1894,  by  Greorge  Brandt  and  his  wife  to  the  plaintiff  upon 
land  in  Monterey  County  to  secure  the  payment  of  about 
eight  thousand  dollars  then  and  thereafter  loaned  by  the 
plaintiff  to  said  George  Brandt.  The  mortgage  was  duly 
recorded  on  March  22,  1897,  at  which  time  all  the  contem- 
plated loans  had  been  made.  It  was  made  in  the  form  of  an 
absolute  deed,  but  it  was  intended  by  both  parties  to  operate 
only  as  a  mortgage.  The  complaint  was  filed  about  March 
1,  1898,  and  is  in  the  ordinary  form  of  an  action  to  foreclose 
a  mortgage.  The  Bank  of  Monterey  was  made  a  defendant, 
il  being  alleged  that  it  claimed  a  lien  subordinate  to  the  plain- 
tifT's  mortgage.  On  January  6,  1902,  by  leave  of  court  it 
filed  an  amended  and  supplemental  answer  and  cross-com- 
plaint. The  answer  denied  that  plaintiff  was  a  corporation 
as  alleged,  and  averred  that  on  January  24,  1899,  some  ten 
months  after  the  action  was  begun,  the  plaintiff  transferred 


May,  1905.]         Anglo-Calipornian  Bank  v.  Field.        649 

its  mortgage  and  the  debts  thereby  secured  to  Thomas  W. 
Cowan,  and  further,  that  the  said  Bank  of  Monterey  held  a 
mortgage  on  the  same  premises  for  six  thousand  six  hundred 
dollars,  executed  to  it  on  April  16,  1897,  which,  though  sub- 
sequent  in  date,  is  alleged  to  be  paramount  to  the  mortgage 
to  the  plaintiff. 

The  cross-complaint  seeks  to  foreclose  the  defendant  bank's 
mortgage,  and  in  addition  to  the  usual  allegations,  contains 
a  charge  that  after  the  action  was  begun  Cowan  took  and 
held  possession  of  the  land  and  received  the  rents  and  profits 
thereof  in  pursuance  of  a  conspiracy  between  him  and  the 
plaintiff  to  avoid  applying  such  rents  on  plaintiff's  mort- 
gage, and  to  keep  defendant  bank  ignorant  of  the  arrange- 
ment, apparently  for  the  purpose  (though  this  is  not  charged) 
of  preventing  the  defendant  bank  from  applying  for  a  re- 
ceiver to  collect  the  rents.  The  prayer  is  for  an  accounting 
as  to  the  rents  and  for  the  foreclosure  of  the  defendant's 
mortgage  as  a  lien  prior  to  that  of  the  plaintiff.  George 
Brandt  died  on  November  20,  1899,  and  T.  J.  Field,  as  ad- 
ministrator of  his  estate,  was  duly  substituted  as  a  party  de- 
fendant. 

The  court  found  that  the  respective  mortgages  were  exe- 
cuted as  alleged ;  that  in  January,  1899,  plaintiff's  notes  and 
mortgage  were  transferred  to  Cowan  who  still  holds  the 
same;  that  on  February  28,  1899,  Brandt  and  his  wife  con- 
veyed to  Cowan  the  mortgaged  premises;  that  Cowan  had 
been  in  possession  of  the  land  ever  since  that  time ;  that  the 
rental  value  was  seventy-five  dollars  a  month;  that  Cowan 
paid  eight  thousand  dollars  to  plaintiff  for  the  notes  and 
mortgage;  that  this  payment  was  intended  as  an  extinguish- 
ment of  the  plaintiff's  lien,  and  that  in  buying  the  land  from 
Brandt,  Cowan  intended  to  take  the  same  subject  to  the 
mortgage  of  the  Bank  of  Monterey.  It  was  further  found 
that  plaintiff  is  not  a  corporation;  that  it  had  not  complied 
with  the  provisions  of  section  299  of  the  Civil  Code ;  and  that 
plaintiff's,  notes  and  mortgage  had  not  been  presented  to  the 
administrator  of  the  estate  of  Brandt  for  allowance.  Judg- 
ment was  thereupon  given  foreclosing  the  mortgage  to  the 
Bank  of  Monterey  as  the  first  and  only  lien  on  the  land,  and 
declaring  that  plaintiff  and  Cowan  should  be  forever  barred 
of  any  claim  thereon. 
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1.  The  finding  that  the  plaintiff  was  not  a  corporation  is 
contrary  to  the  evidence.  The  averment  was  that  it  was  a 
foreign  corporation,  organized  under  the  laws  of  Great 
Britain,  and  doing  business  in  San  Francisco  in  this  state. 
The  plaintiff  introduced  in  evidence  a  duly  certified  copy  of 
a  ** certificate  of  designation  of  agent,"  filed  in  the  office  of 
the  secretary  of  state  on  May  22,  1894.  This  certificate  stated 
that  the  Anglo-Califomian  Bank,  Limited,  is  a  corporation 
created  under  the  laws  of  the  kingdom  of  Great  Britain, 
doing  business  in  California,  and  having  its  principal  place 
of  business  in  San  Francisco,  and  that  certain  named  per- 
sons, residing  in  San  Francisco,  were  designated  to  receive 
service  of  process  on  the  corporation  issued  under  the  laws 
of  this  state.  There  was  no  evidence  contrary  to  this,  and 
it  was  competent  and  suf&cient,  under  the  statute  of  1872 
(Stats.  1871-1872,  p.  826),  and  the  amendatory  act  of  1899 
(Stats.  1899,  p.  Ill),  to  prove  the  allegation.  There  is  no  merit 
in  the  respondent's  contention  that  these  statutes  are  void  for 
the  reason  that  they  do  not  comply  with  the  constitutional 
provision  that  "every  act  shall  embrace  but  one  subject,  which 
subject  shaD  be  expressed  in  its  title."  (Const.,  art.  IV,  sec. 
24.)  The  title  of  the  act  of  1872  is,  "An  act  in  relation  to 
foreign  corporations."  This  is  a  sufficiently  specific  designa- 
tion of  the  subject  of  the  act  to  satisfy  the  constitutional  re- 
quirement. The  title  of  the  act  of  1899  is,  "An  act  to  amend 
S\n  act  in  relation  to  foreign  corporations,'  approved  April 
1st,  1872,"  and  it  is  also  sufficiently  specific.  Nor  do  either 
of  these  statutes  contravene  any  other  constitutional  pro- 
vision. They  apply  uniformly  to  aU  foreign  corporations. 
Such  corporations  constitute  a  dass  distinct  from  domestic 
corporations,  and  necessarily  require  laws  of  a  different  char- 
acter, such  as  those  contained  in  these  statutes.  They  can- 
not be  condemned  as  special  laws  regulating  practice  in  courts, 
or  granting  special  and  exclusive  rights,  privileges  and  im- 
munities to  any  corporation.  Foreign  corporations  are  al- 
lowed to  do  dusiness  in  this  state  by  virtue  of  the  comity  be- 
tween the  states,  and  special  legislation  expressing  the  extent 
to  which  this  comity  is  given,  specifying  the  terms  with  which 
they  must  comply,  and  providing  the  method  of  proving  cor- 
porate existence  and  for  the  service  of  process  on  them  is 
both  appropriate  and  necessary,  and  is  not  objectionable  so 
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long  as  it  does  Dot  permit  them  to  do  business  under  con- 
ditions more  favorable  than  those  imposed  on  domestic  cor- 
porations. The  conditions  imposed  by  these  laws  are  not  more 
favorable  than  those  required  of  other  corporations,  but  are. 
if  anything,  less  favorable. 

Furthermore,  the  recitals  in  the  mortgage  executed  by 
Brandt  to  the  Bank  of  Monterey  furnish  prima  facie  evidence 
of  the  corporate  existence  of  the  plaintiff.  This  mortgage  i« 
also  in  the  form  of  an  absolute  deed,  and  recites  that  ''Thi» 
deed  is  subject  to  the  claim  of  the  Anglo-Califomian  Bank, 
Limited,  amounting  to  the  sum  of  $8,000,  with  interest  thereon 
at  the  rate  of  7  per  cent  per  annum  from  December  26thy 
1896."  The  name  ** Anglo-Califomian  Bank,  Limited,"  by 
which  the  plaintiff  is  here  described,  imports  that  the  plaintiff 
is  a  corporation,  and  furnishes  prima  facie  evidence  of  cor- 
porate character.  The  acceptance  of  this  deed  by  the  defend- 
ant bank  amounts  to  an  admission  that  the  plaintiff  was  at 
that  time  a  corporation,  and  that  condition  having  been  shown 
once  to  exist,  it  is  presumed  to  continue  until  the  contrary  is 
proven. 

2.  The  fact  that  plaintiff  had  not  complied  with  section  299 
of  the  Civil  Code  is  immaterial.  That  section  purports 
to  apply  to  domestic  corporations.  Conceding,  however,  that 
foreign  corporations,  under  section  15  of  article  XII  of  the 
Constitution,  are  bound  to  comply  with  this  section,  the  fact 
remains  that  the  circumstances  here  existing  do  not  bring  the 
plaintiff  within  its  terms.  In  substance,  it  provides  that  no 
corporation  shall  purchase,  locate,  or  hold  property  in  any 
county  in  the  state  without  filing  a  certified  copy  of  its 
articles  of  incorporation  in  the  office  of  the  county  clerk  of 
such  county,  within  sixty  days  after  the  purchase  or  location^ 
and  that  any  corporation  failing  to  comply  with  these  pro- 
visions shall  not  maintain  or  defend  an  action  or  proceeding 
in  relation  to  such  property  until  it  has  so  complied.  It  wiU 
be  observed  that  the  section  does  not  apply  to  the  plaintiff, 
unless  it  has  purchased,  located,  or  held  property  in  Mon- 
terey County,  nor  unless  this  action  is  one  in  relation  to  such 
property.  The  taking  of  a  mortgage  by  the  plaintiff  upon 
land  situate  in  the  county  of  Monterey  is  not  the  purchase, 
location,  or  holding  of  property  in  that  county,  within  the 
meaning  of  section  299  of  the  Civil  Code.    The  action  to  fore- 


652  Anglo-Californian  Bank  v.  Field.        [146  Cal. 

close  the  mortgage  is  simply  and  only  an  action  for  the  col- 
lection of  a  debt  and  the  enforcement  of  a  lien  on  the  land 
for  its  payment.  Under  such  circumstances  it  was  said  by  this 
court  in  Savings  and  Loan  Society  v.  MoKoon,  120  Cal.  180, 
that  ''It  is  manifest  that  the  plaintiff  did  not,  at  the  time  of 
the  commencement  or  trial  of  this  action,  own  or  hold  the  said 
mortgaged  property,  and  therefore  did  not  subject  itself  to 
the  penalty  imposed  by  section  299  of  the  Civil  Code,  even  if 
it  did  not  comply  with  its  provisions." 

3.  The  court  below  erred  in  holding  that  the  lien  of  the 
mortgage  to  plaintiff  was  extinguished  and  merged  in  the  fee 
by  the  conveyance  of  the  equity  of  redemption  by  Brandt 
to  Cowan.  The  evidence  on  this  subject  is  not  conflicting, 
nor  are  the  facts  disputed.  There  is  no  evidence  of  the  inten- 
tion of  Cowan  to  extinguish  the  lien  of  plaintiff's  mortgage, 
except  the  inferences  to  be  deduced  from  the  assignment,  in 
connection  with  the  circumstances  under  which  it  was  given 
and  accepted,  and  the  subsequent  transactions  between  Cowan 
and  Brandt.  The  mortgage  to  the  Bank  of  Monterey  recited 
that  it  was  subject  to  the  claim  of  the  Anglo-Califomian  Bank. 
The  fact  that  the  word  ** claim"  was  used  in  the  recital  is  of 
no  consequence.  It  was  a  term  broad  enough  to  include  a 
mortgage.  The  plaintiff's  mortgage  was  then  of  record  and 
was  constructive  notice,  it  was  the  only  claim  plaintiff  had  on 
the  land,  and  the  recital  was  sufficient,  of  itself,  to  put  the 
Bank  of  Monterey  on  inquiry,  and  was  equivalent  to.  actual  no- 
tice to  it,  and  estops  it  from  disputing  that  plaintiff's  mort- 
gage was  originally  the  prior  lien.  The  assignment  of  plain- 
tiff's notes  and  mortgage  to  Cowan  was  made  pending  the  ac- 
tion to  foreclose  the  mortgage  assigned,  to  which  action  the 
Bank  of  Monterey  was  a  party  defendant,  and  the  instrument 
of  assignment  stated  that  eight  thousand  dollars  had  been  paid 
therefor,  and  contained  a  guaranty  that  the  mortgage  assigned 
was  the  first  lien  on  the  premises.  The  deed  from  Brandt  to 
Cowan  declared  that  Cowan  was  to  hold  the  land  '' subject 
to  those  two  certain  mortgages  on  said  premises  made  hereto- 
fore in  favor  of  the  Anglo-Califomian  Bank,  Limited,  and 
the  Bank  of  MoDterey,  respectively."  Cowan,  immediately 
after  receiving  this  deed,  took  possession  of  the  land.  The 
consideration  stated  in  the  deed  is  five  dollars,  and  there  is 
no  evidence  of  any  other  consideration.    Certainly  these  facts 
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famish  no  direct  evidence  of  an  intention  to  extingaish  the 
first  mortga^.  The  recitals  and  circumstances,  in  connection 
with  the  well-known  rules  of  equity  on  the  subject,  imply  an 
intention  not  to  extinguish  the  lien,  but,  on  the  contrary,  to 
keep  it  alive  for  the  benefit  of  Cowan,  the  purchaser,  as 
against  the  second  mortgage.  He  did  not  assume  the  pay- 
ment of  either  mortgage,  nor  undertake  with  Brandt  that  he 
would  pay  them.  The  recital  that  he  should  hold  subject  to 
both  merely  states  the  character  which  the  law  would  give 
his  holding  if  a  third  party  had  then  held  the  Anglo-Califor- 
nian Bank  mortgage.  When  considered  in  connection  with 
the  fact  that  he  himself  then  held  that  mortgage,  the  recital 
raises  a  strong  presumption  against  any  intention  to  extin- 
guish it  by  virtue  of  the  conveyance.  The  guaranty  in  the 
assignment  that  it  was  a  first  mortgage  raises  an  equally 
strong  presumption  that  there  was  no  intention  to  extinguish 
the  lien  as  against  subsequent  liens  at  the  time  the  assignment 
was  made.  It  is  true  that,  under  ordinary  circumstances, 
where  the  holder  of  a  mortgage  acquires  the  estate  of  the 
mortgagor,  the  mortgage  interest  is  merged  in  the  fee  and 
the  mortgage  is  extinguished.  This  is  the  ordinary  legal  effecl 
of  the  transaction,  and  ordinarily  the  intention  is  presumed 
to  accord  with  the  act  accomplished.  But  this  rule  is  never 
applied  where  there  is  an  intervening  lien  on  the  property, 
which  it  is  to  the  interest  of  the  purchaser  to  keep  on  foot, 
and  where  there  is  no  evidence,  direct  or  eireomstantial,  of 
an  express  intention  to  extinguish  the  first  mortgage  and  hold 
subject  only  to  the  second.  In  such  a  case  the  le^  title  and 
first-mortgage  lien  will  be  considered  as  separate  interests 
whenever  necessary  for  the  protection  of  the  just  rights  of 
the  purchaser.  The  question  was  fully  considered  in  Davis 
V.  Randall,  117  Cal.  12.  The  law  on  the  subject  is  well  stated 
in  the  syllabus  to  that  case  in  these  words:  **The  merger  of 
mortgage  liens  with  the  fee,  upon  both  being  united  in  the 
same  person,  is  a  question  of  intent;  and  merger  will  not  be 
implied  where  there  is  an  intervening  claim,  but  equity  will 
keep  the  legal  title  and  the  mortgagee's  interests  separate, 
though  held  by  the  same  person,  whenever  necessary  for  the 
full  protection  of  his  just  rights ;  and  if,  from  all  the  circum- 
stances, a  merger  would  be  disadvantageous  to  the  party  hold- 
ing the  fee^  his  intention  that  merger  shall  not  result  will  be 
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presumed  and  maintained,  and  equity  will  keep  the  liens  alive 
for  the  purpose  of  doing  justice."  (See,  also,  Hines  v.  Ward, 
121  Cal.  118;  Scrivner  v.  Dietz,  84  Cal.  298;  Brooks  v.  Rice, 
56  Cal.  428 ;  Rumpp  v.  Oerkens,  59  Cal.  496 ;  Carpentier  v. 
Brenham,  40  Cal.  221;  Henderson  v.  Orammar,  66  Cal.  335; 
Wilson  V.  White,  84  Cal.  243;  Tolman  v.  Smith,  85  Cal.  289; 
Shaffer  v.  McCloskey,  101  Cal.  580;  Jones  on  Mortgages,  sees. 
870,  873.) 

That  a  merger  of  the  lien  of  the  first  mortgage  would 
operate  to  the  disadvantage  of  Cowan,  there  can  be  no  ques- 
tion. If  the  merger  is  not  allowed  to  take  place  he  is,  of  j 
course,  bound  to  take  subject  to  the  second  mortgage,  but  upon  ' 
a  sale  he  would  be  entitled  to  receive  out  of  the  proceeds  all  ! 
the  money  due  on  the  first  mortgage,  or  he  could  keep  the  I 
property  by  paying  only  the  excess  it  brings  over  the  first  ! 
mortgage,  whereas,  if  there  is  a  merger,  he  would  be  bound  i 
to  pay  the  second  mortgage  in  full  in  order  to  keep  the  prop-  i 
prty  he  bought,  or  obtain  any  of  the  proceeds  of  its  sale. 

It  is  claimed  that  Cowan,  although  made  a  party,  did  not 
file  any  pleading  alleging  his  intention  to  hold  his  mortgage 
interest  separate  from  the  legal  title,  and  that,  therefore,  he 
cannot  claim  any  benefit  on  account  of  such  intention.  The 
mere  transfer  of  the  plaintiff's  claim  to  him  during  the  pend- 
ency of  the  action  did  not  make  it  necessary  that  he  should 
be  made  a  party.  The  foreclosure  suit  could  be  continued  in 
the  name  of  the  original  plaintiff,  for  his  benefit,  without  sub- 
stituting him.  (Code  Civ.  Proc,  sec.  385.)  He  was  not, 
originally,  a  party,  and  the  complaint  contained  no  allegation 
eoncerning  him.  The  record  does  not  contain  the  order  of  the 
court  making  him  a  party,  but  the  only  matter  in  the  plead- 
ings which  required  him  to  become  a  party  was  the  allegation 
of  the  cross-complaint  of  the  Bank  of  Monterey,  alleging  that 
he  had  been  in  possession  of  the  premises  and  had  received 
rents  therefor  for  which  an  accounting  was  asked.  There  was 
no  allegation  therein  that  Cowan  had  purchased  either  the 
f)hiintiff's  mortgage,  or  the  mortgaged  premises.  The  allega- 
tion was  that  the  Bank  of  Monterey  had,  upon  March  15, 
1901,  discovered  that  Cowan  ''claimed  to  be  the  owner"  of 
the  mortgage  and  notes,  and  that  on  November  25,  1901,  it 
had  discovered  that  he  ''claimed  to  be  the  owner  in  fee  and 
entitled  to  the  possession''  of  the  premises.    The  denial  by 
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Cowan  of  these  allej^ations  was  not  a  denial  of  his  ownership 
or  claim  of  ownership.  It  was  simply  a  denial  of  the  discov- 
ery. Therefore  there  was  nothing  in  the  record  which  re- 
quired Cowan  to  allege  his  intention  to  keep  his  first  mortgage 
alive.  There  was  no  issue  tendered  by  the  cross-complaint 
concerning  his  respective  purchases  of  the  mortgage  and  the 
fee.  If  the  findings  that  those  purchases  were  made  were 
pertinent  at  all,  it  was  solely  because  of  the  issue  arising  from 
the  averment  in  the  answer  of  the  Bank  of  Monterey  that  its 
mortgage  was  prior  to  the  mortgage  of  the  plaintiff.  This 
answer,  however,  being  directed  to  the  complaint  of  the  plain- 
tiff, must  be  taken  to  relate  to  the  facts  existing  at  the  time 
the  action  was  begun,  and  cannot  be  considered  as  tendering 
an  issue  concerning  subsequent  transactions.  If  the  defendant 
desired  to  show  the  occurrence  of  facts  after  the  action  was 
begun,  which  would  destroy  the  priority  of  the  plaintiff's 
mortgage  existing  at  the  time,  it  should  have  made  a£Srmative 
allegations  stating  the  facts  upon  which  it  based  its  claim. 
It  appears,  therefore,  that  the  findings  of  the  court  respecting 
the  subsequent  purchases  of  Cowan  were  outside  of  the  issues, 
but  inasmuch  as  these  purchases  were  shown  apparently  in 
response  to  the  issue  as  to  priority,  the  defendant  Cowan,  for 
the  protection  of  his  rights,  is  clearly  entitled  to  avoid  the 
apparent  legal  effect  of  his  ownership  of  the  first  mortgage 
and  the  fee  by  claiming  the  equitable  results  flowing  from  his 
presumed  intention.  If,  as  the  respondent  seems  to  contend 
there  was  no  issue  at  all  involving  these  purchases,  and  it  wai 
incumbent  upon  Cowan,  if  he  desired  to  have  hia  rights  ad 
judged,  to  file  a  supplemental  complaint,  alleging  his  pur- 
chases and  his  intention  to  keep  alive  his  first  mortgage,  then 
it  would  follow  that  these  findings  are  entirely  without  the 
issues.  In  that  case  the  court  should  have  ignored  these  facts, 
and  made  its  finding  and  decree  foreclosing  plaintiff's  mort- 
gage upon  the  issues  tendered  by  the  complaint,  answer,  and 
cross-complaint. 

We  therefore  hold  that  the  mortgage  to  plaintiff  was  not 
merged  by  Cowan's  purchase  of  the  fee  after  he  bought  the 
mortgage. 

4.  A  further  claim  is  made  on.  behalf  of  the  respondent  to 
the  effect  that  the  plaintiff's  mortgage  could  not  be  foreclosed 
because  the  amended  complaint  contained  no  allegation  that 
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the  mortgage  debt,  after  the  death  of  Brandt,  had  been  pre- 
sented to  his  administrator  for  allowance,  nor  any  allegation 
waiving  all  recourse  against  any  property  of  the  estate,  as 
provided  by  section  1500  of  the  Code  of  Civil  Procedure. 
This  contention  is,  under  the  circumstances  shown  by  the 
record,  manifestly  untenable.  At  the  time  of  the  trial  the 
plaintiff  asked  leave  of  the  court  to  amend  the  complaint  by 
inserting  a  waiver  of  all  recourse  against  the  property  of  the 
estate  of  George  Brandt,  other  than  that  described  In  the 
complaint.  To  this  the  defendant  objected,  and  the  court 
sustained  the  objection  in  form,  but  allowed  the  plaintiff  and 
the  defendant  Cowan  to  file  with  the  clerk  a  statement  that 
they  waived  all  recourse  against  such  property.  The  court 
should  have  allowed  the  amendment,  and  it  was  an  abuse  of 
discretion  to  refuse  it;  but  inasmuch  as  we  think  the  paper 
filed  by  leave  of  court  was  in  substance  an  amendment  of 
the  complaint,  we  think  this  error  may  be  disregarded.  The 
statement  filed  was  entitled  in  the  cause,  and  contained  the 
waiver  made  necessary  by  section  1500  of  the  Code  of  Civil 
Procedure  in  cases  where  the  claim  has  not  been  presented  to 
the  administrator.  It  was  filed  in  the  action  and  among  the 
papers  in  the  case,  and,  under  the  circumstances  under  which 
it  was  filed,  it  must  be  considered  as  a  part  of  the  complaint. 

5.  The  appellant  insists  that  this  court  should  remand  the 
cause  with  directions  to  enter  judgment  in  its  favor  for  the 
foreclosure  of  this  mortgage.  Under  the  findings  we  do  not 
think  this  can  be  done. 

The  judgment  and  order  are  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred. 
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[S.  F.  No.  3268.  Department  One.~Ma7  3,  1905.] 

HENRY  C.  STILLWE.LL,  Respondent,  v.  EDWARD  B. 
CUTTER  and  ANDREW  S.  MOSBLEY,  Copartners, 
etc.,  Appellants. 

Void  Contract  with  Bbokxbs — Speculation  in  Stocks — ^Pubohass 
AND  Sale  on  Margin — ^Beoovebt  of  Monet  Paid. — A  eontraot 
made  b7  the  plaintiff  with  stockbrokers,  for  the  purpose  of  speen- 
lating  In  the  rise  and  faU  of  the  shares  of  stock  of  a  corporation, 
to  purchase  a  nnmber  of  shares  thereof  on  margin,  without  know- 
ing of  whom  or  where  they  were  to  be  bought,  or  were  bought,  and 
which  were  to  be  delivered  only  at  a  future  day,  if  at  all,  with  the 
understanding  that  in  ease  of  a  decline  in  value  the  margin  was 
to  be  kept  good,  and  that  the  brosers  were  to  retain  the  shares  as 
security  for  the  balance  due,  with  conunission  and  interest,  and  sell 
the  same  when  the  security  should  be  endangered,  is  void,  under  the 
terms  of  section  26  of  article  TV  of  the  constitution,  and  the  money 
paid  thereunder  may  be  recovered. 

Ip. — Executed  and  Ezeoutobt  Sales  on  Margin — Question  Undecided 
— Support  of  Findings. — Where  the  findings  supported  by  the  evi- 
dence clearly  show  that  the  contract  made  was  void  under  the  express 
terms  of  the  constitution,  it  is  unnecessary  to  decide  the  quest^o?. 
whether  the  constitution  only  inhibits  executory  contracts  for  the 
sale  of  stock  on  margin,  and  does  not  inhibit  executed  contractR 
of  sale  on  margin. 

Id. — ^Agency  of  Brokers  —  Plage  of  Vendor.  —  Admitting  that  the 
brokers  were  the  agents  of  the  customer,  and  made  the  purchase 
at  his  request,  and  on  his  account,  through  third  parties,  yet,  where 
the  brokers,  in  the  accomplishment  of  the  forbidden  purpose,  took 
the  place  of  the  vendor,  ani  carried  the  stock  on  margin,  as  the 
vendor  might  have  done,  the  customer  knowing  no  other  parties  in 
the  transaction,  the  agency  of  the  brokers  cannot  preclude  the 
recovery  from  them  by  the  customer  of  the  money  paid  to  them 
for  the  sale  of  the  stock  on  margin. 

Id. — Money  I>ui  Brokers  on  Grain  Oontbaots — Oounterclaim  not 
Pleaded. — ^A.  sum  of  money  due  the  brokers  on  grain  eontraets, 
having  nothing  to  do  with  the  transaction  in  question,  and  which 
was  not  pleaded  as  a  eonnterclaim,  cannot  be  considered  as  a  pay- 
ment or  credit  on  the  money  recovered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion* 
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Campbell  &  Metson^  and  Campbell,  Metson  &  Campbell,  for 
Appellants. 

The  constitation  does  not  prohibit  actaal  dealing  in  shares 
of  stock  nor  sales  for  part  cash  and  part  credit,  or  executed 
contracts  of  sale  on  margin,  as  distinguished  from  executory 
contract  far  sale  on  margin.  (Sheehy  v.  Shinn,  103  Cal. 
328,  340;  Booth  v.  Illinois,  184  U.  S.  425;  Schneider  v.  Tur- 
ner,  130  HL  28.)  The  restriction  will  not  be  extended  by  con- 
struction.    (Maurer  v.  King,  127  Cal.  114.) 

L  B.  L.  Brandt,  and  Charles  A.  Shurtleil,  for  Respondent. 

The  contract  found  was  for  the  sale  of  stock  on  margin, 
within  the  meaning  of  the  constitution  and  the  decisions  of  this 
court  ( Const,  art.  IV,  sec.  26 ;  Cashman  v.  Boot,  89  Cal.  373 ;' 
Wetmore  v.  Barrett,  103  Cal.  246;  Sheehy  v.  Shinn,  103  Cal. 
325;  Baldmn  v.  Zadig,  104  Cal.  595;  Fox  v.  Hale  &  Nor- 
cross  8.  M.  Co.,  108  Cal.  385;  Parker  v.  Otis,  130  Cal.  322}) 

CHIPMAN,  C. — This  action  was  brought  to  recover  money 
paid  by  plaintiff  to  defendants  on  an  alleged  contract  for 
the  sale  of  stocks  on  margin.  Plaintiff  had  judgment,  from 
which  and  from  an  order  denying  their  motion  for  a  new 
trial  defendants  appeal. 

The  action  was  authorized  by  section  26  of  article  IV  of  the 
state  constitution,  reading  as  follows:  **A11  contracts  for  the 
sale  of  shares  of  the  capital  stock  of  any  corporation  or 
association,  on  margin,  or  to  be  delivered  at  a  future  day, 
shall  be  void,  and  any  money  paid  on  such  contracts  may  be 
recovered  by  the  party  paying  it  by  suit  in  any  court  of  com- 
petent jurisdiction." 

The  court  found  that  plaintiff  paid  to  defendants  and 
defendants  received  $3,071.46  under  the  following  circum- 
stances, which  were  well  known  by  defendants:  That  at 
divers  times, — ^to  wit,  between  April  10th  and  16th,  in  the 
year  1900, — ioT  the  purpose  of  speculating  in  the  rise  and 
fall  of  shares  of  the  capital  stock  of  the  American  Steel  and 
Wire  Company,  a  corporation,  defendants  as  stockholders, 
at  the  request  of  plaintiff,  purchased  for  his  account  two 
hundred  shares  of  the  capital    stock    of    said    corporation  .- 
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that  said  shares  were  never  delivered  to  plaintiff  and  were 
purchased  with  the  understanding  that  they  were  not  to  be 
delivered  at  the  time  of  the  purchase,  but  on  the  contrary 
were  to  be  delivered  at  some  future  time,  when  the  sum  of 
money  due  the  defendants,  on  account  of  said  purchase,  should 
be  paid  by  plaintiff;  that  at  the  time  of  said  purchase  de- 
fendants demanded  and  received  only  a  percentage  of  the 
purchase  price  in  an  amount  suflScient  in  defendants'  judg- 
ment to  secure  them  against  any  loss  which  might  result  from 
a  decline  in  value  thereof,  and  with  a  further  understanding 
that  defendants  should  retain  said  shares  as  security  for  the 
balance  due  defendants,  and  might  sell  the  same  whenever 
such  a  decline  occurred  in  the  value  thereof  as  would  endanger 
defendants'  security;  that  plaintiff  was  charged  with  the  pur- 
chase price  of  said  shares,  together  with  the  broker's  commis- 
sion, and  with  interest  on  the  balance  due  defendants,  and  was 
credited  with  the  stock  purchased  and  the  money  paid  on 
said  account;  that  upon  receiving  orders  for  the  purchase 
of  said  shares,  defendants,  without  plaintiff's  knowledge  or 
consent,  instructed  certain  stockbrokers  in  Chicago  to  pur* 
chase  said  shares,  who  purchased  the  same  by  telegraph  in 
New  York  City ;  that  pending  said  transaction  between  plain- 
tiff and  defendants,  the  value  of  said  shares  declined,  in 
consequence  whereof  defendants  called  upon  plaintiff  and 
received  from  him  '*from  time  to  time  further  and  additional 
moneys  to  keep  up  his  marginal  account  and  protect  the  same ; 
that  plaintiff  demanded  the  return  of  said  sum  of  $3,071.46 
from  defendants,  but  defendants  failed  and  refused  to  return 
the  same  or  any  part  thereof,  and  no  part  thereof  has  been 
paid  to  plaintiff."  From  these  findings  the  court  found  as 
conclusions  of  law  that  said  article  of  the  constitution  had 
been  violated,  and  that  plaintiff  was  entitled  to  recover  the 
amount  above  stated. 

Appellants  contend :  That  the  evidence  does  not  show  the 
existence  of  a  contract  for  the  sale  of  shares  on  margin,  and 
that  defendants  were  but  the  agents  of  plaintiff,  and  that 
because  defendants  executed  plaintiff's  orders  to  purchase  the 
stock  through  other  brokers,  plaintiff  has  sued  the  wrong 
party. 

Appellants  urge  with  much  amplification  that  the  consti- 
tutional  inhibiti«9T)  does  not  extend  to  contracts  of  sale  on 
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margin,  but  only  to  contracts  for  the  sale  on  margin;  that 
the  former  dass  are  but  ordinary  executed  contracts,  while 
the  latter  are  executory,  and  that  the  present  case  falls  under 
the  former  class,  and  are  therefore  not  inhibited.  We  do 
not  think  it  necessary  to  decide  whether  or  not  such  distinction 
can  be  drawn.  There  is  evidence  to  support  the  findings,  and 
the  findings  show  that  the  contract  was  within  the  express 
terms  of  the  constitution,  and  was  clearly  void  under  the  pro- 
visions of  that  instrument. 

The  court  found  that  plaintiff  gave  his  orders  for  the  pur- 
chase of  the  stock  to  defendants  and  did  not  know  whence  or 
from  whom  they  obtained  it  or  who  made  the  purchase  for 
plaintiff's  account.  The  objection  that  defendants  were  but 
the  agents  of  plaintiff,  and,  inferentially,  the  brokers 
who  purchased  the  shares  should  have  been  sued,  is  not  new. 
It  was  held  in  Cashman  v.  Boot,  89  Cal.  373,  that,  admitting 
the  broker  to  be  the  agent  of  his  customer,  if  by  the  transaction 
the  customer  is  enabled  to  do  that  which  is  prohibited, — ^to  wit, 
purchase  stock  on  margin, — it  would  be  within  the  prohibition 
even  if  the  broker-agent  did  not  himself  sell  to  his  customers. 
The  court  said:  ''In  the  accomplishment  of  the  unlawful 
purpose  he  took  the  place  of  the  vendor,  and  carried  the  stock 
as  the  vendor  might  have  done ;  and  the  end  was  thus  reached 
per  interpositam  personam.  The  end  attained  and  not  the 
form  of  the  transaction,  must  determine  the  question."  (See, 
also,  Parker  v.  Otis,  130  Cal.  322.^) 

Since  the  adoption  of  the  new  constitution  the  provision  in 
question  has  several  times  been  before  the  court  under  varying 
conditions  of  fact.  We  find  nothing  in  the  present  case  that 
should  take  it  out  of  the  category  of  cases  heretofore  decided 
adversely  to  defendants'  contention.  Substantially  all  the 
question  presented  by  the  evidence  and  now  involved  were 
decided  against  defendants  in  the  cases  above  cited.  (See, 
also,  Wetmore  v.  Bameii,  103  Cal.  246;  Sheehy  v.  Shinn, 
103  Cal.  325;  Baldwin  v.  Zadig,  104  Cal.  594;  KMman  v. 
SimmenB,  104  Cal.  595 ;  Fox  v.  Eale  dk  Norcross  8.  M.  Co.,  108 
Cal.  385.) 

Appellants  daim  that  the  judgment  was  too  great  by 
$106.04.  This  conclusion  is  reached  by  deducting  from  the 
amount  lost  on  the  American  Steel  and  Wire  Company's  stock 
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deal  ($3,071.46),  the  balance  said  to  be  to  the  credit  of 
plaintiff  at  a  certain  date  after  the  sale  of  certain  wheat 
options  ($2,965.42).  Plaintiff  testified  that  his  purchases  of 
grain  futures  had  nothing  to  do  with  his  purchase  of  the  wire 
company's  stock,  and  that  he  paid  in  all  $3,886.91  as  margin 
on  the  shares  of  the  American  Steel  and  Wire  Company. 
Accepting  the  testimony  of  plaintiff,  as  the  trial  court  must 
haye  done,  the  judgment  was  not  too  great.  The  defendants 
pleaded  no  counterclaim  for  the  $106.04,  and  it  did  not  techni- 
cally constitute  a  payment  or  credit  on  the  sum  sued  for. 
It  is  advised  that  the  judgment  and  order  be  affirmed. 

Ckwper,  C,  and  Qray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Shaw,  J.y  Angellottiy  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[Sfte.  No.  1885.    Department  One.-^-Maj  8,  1005.J 

In  the  Matter  of  the  Estate  of  C.  W.  CARPENTER,  De- 
ceased. ARTHUR  L.  LEVINSKY,  Appellant,  v.  0.  K. 
BAILEY,  Executor,  Respondent. 

BSTAnS   OT   DSGXASID    PlBflOMB— SSTTLBMSNT   OF     AOOOmfT  —  APPBAL 

VBOU  Obdsr — Sebviok  ot  NonoB. — ^ITpoa  appeftl  from  an  order  eet- 
tling  the  aeeonnt  of  an  exeentcr,  the  notiee  of  appeal  need  not  be 
served  upon  a  creditor  whose  claim  was  allowed,  and  who  is  not 
■hown  by  the  record  to  have  appeared  at  the  settlement  of  the 
aeeonnt,  aor  upon  attomeT*  who  had  rendered  legal  services  to  the 
executor,  to  whom  he  was  directed  to  pay  certain  sums  as  com- 
pensation therefor. 

&>.— Allowanci  to  Attoenit  fob  Absxmt  Minors— Jubisdiction—Pbx- 
suMPnON  of  NoncB. — ^The  court  had  jurisdiction,  under  section 
1718  of  the  Code  of  Civil  Procedure,  prior  to  its  repeal,  to  appoint 
an  attomej  to  represent  absent  minors  who  have  no  general  guar- 
dian, and  to  make  an  allowance  to  snch  attorney,  payable  from  the 
portion  of  the  heirs,  legatees,  or  devisees  represented.  Where  it  is 
found  that  the  order  fixing  the  fee  was  duly  given,  made,  and  en- 
tered, it  must  be  presumed  that  it  was  not  ex  parte,  but  vpoa 
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proper  notieay  in  the  abeenee  of  anj  saowiDg  to  the  eontrarj  ir  the 
reeord. 

Id. — ^Allowakcb  or  Intbbxst  to  Executor  upon  Adyancbs — ^Fimvinob 
— ^Absxncb  or  EviDBNGi. — ^An  executor  who  has,  without  hie  fault, 
necessarily  advanced  monej  to  an  estate  for  its  benefit  maj  be 
allowed  such  advaneesi  with  interest  thereon,  and  findings  that  the 
advances  were  proper  and  beneficial,  and  were  made  at  a  time  when 
there  were  no  funds  of  the  estate  in  his  hands,  and  resulted  in  the 
preservation  of  the  estate,  are  suifieieiit  to  sustain  the  allowance  of 
interest,  and  cannot  be  assailed  in  the  absence  of  a  bill  of  exceptions 
showing  the  evidence  taken  at  the  hearing. 

Id. — Patmxnt  of  Executob  to  Exclusion  of  Attobnbt  fob  Mnroa 
Hbibs. — ^The  court  did  not  err  in  adowing  the  pajments  to  the 
executor  for  advances  and  interest  before  pajing  the  claim  of  the 
attorney  for  the  minors,  whose  allowance  is  subject  to  the  payment 
of  all  expenses  of  administration  and  debts,  and  is  payable  out  of  a 
distribution  fund  which  can  have  no  existence  until  such  expenses 
and  debts  are  paid. 

Td. — Objection  to  Annual  Account— -Condition  of  F'Statb — Obobi  of 
Settlement. — An  objection  to  the  annual  account  of  the  executor, 
that  it  does  not  show  what  property  or  estate  is  in  the  possession 
of  the  executor,  does  not  preclude  the  court  from  settling  the 
account;  nor  is  it  essential  that  the  order  settling  such  account 
shall  set  forth  the  present  condition  of  the  estate,  or  show  the  prop- 
erty and  estate  on  band,  together  with  its  value. 

Id. — ^Review  upon  Appeal  —  Subsequent  Refusal  to  Amend  Find- 
ings.— ^Upon  appeal  from  the  order  settling  the  account,  this  court 
cannot  consider  a  refusal  made  more  than  a  month  after  the  taking 
of  the  appeal,  to  amend  the  findings  of  fact  made  upon  the  settle- 
ment of  the  account. 

APPEAL  from  an  order  of  the  Superior  Goort  of  San 
Joaquin  County  settling  an  executor's  aooount  W.  B.  Nutter, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Arthur  L.  Levinsky,  Appellant,  in  pro  per. 

James  A.  Louttit,  and  Louttit  &  Middlecoff,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  from  an  order  set- 
tling an  account  of  the  executor  of  the  will  of  C.  W.  Carpenter, 
deceased.  The  account  covered  the  period  between  the  time 
of  the  appointment  of  the  executor  on  February  23,  1884,  and 
January  1,  1901,  and  was  not  presented  or  settled  as  a  final 
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account.  The  only  appellant  is  the  assignee  of  one  S.  D. 
Woods,  who,  as  appears  from  the  findings,  was,  on  the  nine- 
teenth day  of  September,  1892,  by  an  order  "duly  made,  ^veii 
and  entered  in  the  above  entitled  matter  and  estate,"  allowed 
the  sum  of  three  thousand  dollars  ''as  attorney's  fees  for 
services  rendered  by  him  as  attorney  of  the  minor  legatees  and 
devisees  named  in  the  last  will  and  testament  of  said  C.  W. 
Carpenter,  deceased,"  and  payment  of  said  amount  was,  by 
said  order  of  September  19,  1892,  directed  to  be  made  as 
necessary  expenses  of  administration.  No  part  of  the  same 
has  ever  been  paid. 

It  is  claimed  that  the  appeal  should  be  dismissed  for  the 
failure  on  the  part  of  appellant  to  serve  his  notice  of  appeal 
on  certain  persons  alleged  to  be  adverse  partiea.  One  of  such 
/lUeged  adverse  parties  was  a  creditor  whose  claim  had  been 
duly  allowed,  but  who  did  not,  so  far  as  the  record  shows,  make 
any  appearance  in  the  matter  of  the  settlement  of  this  account 
A.S  he  did  not  appear  and  make  himself  a  party  to  this  pro- 
ceeding, it  was  not  necessary  to  serve  the  notice  of  appeal 
upon  him.  {Estate  of  McDougald,  143  Cal.  476.)  The  other 
alleged  adverse  parties  were  attorneys  who  had  rendered  legal 
services  to  the  executor  in  the  matter  of  said  estate,  and 
to  whom  the  executor  was  directed  by  the  order  settling  his 
account  to  pay  certain  9nma  as  compensation  therefor.  These 
attorneys  of  the  executor  were  not  persons  interested  in  the 
estate,  and  could  not  be  parties  to  the  proceeding  of  settle- 
ment of  account.  It  was  not  necessary  to  serve  the  notice  of 
appeal  on  them.    (Estate  of  Kruger,  143  Cal.  141.) 

It  is  urged  by  respondent  that  the  order  of  September  19, 
1892,  in  favor  of  S.  D.  Woods,  was  made  without  jurisdiction 
and  is  void,  and  that  his  assignee  has,  therefore,  no  interest 
whatever  in  the  estate,  and  cannot  maintain  this  appeal.  From 
the  record  before  us,  we  cannot  say  that  the  order,  so  far  as  it 
fixes  the  fee  to  be  received  by  the  attorney  theretofore  ap- 
pointed under  the  provisions  of  section  1718  of  the  Code  of 
Civil  Procedure  to  represent  the  minor  legatees  and  devisees, 
was  beyond  the  jurisdiction  of  the  superior  court.  Under  the 
provisions  of  that  section,  which  was  repealed  in  1903  (Stats. 
1903,  p.  243)  the  court  was  authorized  to  appoint  an  attorney 
to  represent  devisees  and  legatees  who  were  minors,  and  had 
no  general  guardian,  and  to  fix  the  fee  of  the  person  so  ap- 
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pointed.  It  is  found  that  the  order  fixing  the  fee  was  duly 
given,  made,  and  entered,  and  it  must  be  presumed  in  favor 
of  the  order,  in  the  absence  of  a  showing  to  the  contrary  in 
the  record,  that  all  persons  interested  were  duly  notified  of 
the  application  for  the  fixing  of  the  fee,  and  that  the  order 
was  not,  as  suggested,  an  ex  parte  order.  The  mere  fact  that 
there  never  had  been  any  previous  account  filed  by  the  ex- 
ecutor, if  such  fact  is  shown  by  the  record,  does  not  con- 
clusively establish  want  of  notice  to  all  parties  interested,  of 
the  application  for  the  fixing  of  this  fee.  There  may  have 
been  an  application  for  the  sale  of  realty,  or  some  other  ap- 
propriate proceeding,  in  which  all  of  the  parties  interested 
were  before  the  court,  with  full  notice  of  the  application  for 
the  fixing  of  this  fee.  The  record  does  not  show  that  such 
was  not  the  case. 

The  principal  points  made  by  appellant  for  reversal  are, — 
1.  That  the  superior  court  erred  in  allowing  the  executor  in- 
terest upon  the  money  advanced  by  him;  and  2.  That  said 
court  erred  in  decreeing  that  the  executor  should  have  and 
reeover  from  the  estate,  the  balance  remaining  due  him  for 
moneys  advanced  and  interest  thereon,  before  any  payment 
should  be  made  on  account  of  appellant's  daim.  The  superior 
court  allowed  the  executor  interest  upon  all  amounts  expended 
by  him,  at  the  rate  of  seven  per  cent  per  annum  from  the 
time  of  payment  to  January  1,  1901,  and  chained  him  with 
interest  upon  all  amounts  received  by  him  as  executor,  at  the 
same  rate,  from  the  time  of  receipt  to  January  1,  1901.  It 
found  that  on  such  basis,  there  was  due  the  .executor  on 
January  1,  1901,  a  balance  of  $22,201.41.  As  to  such  allow- 
ance of  interest  to  the  executor  the  court  found,  ''That  aU  of 
said  expenditures  made  by  said  executor  were  proper  and 
beneficial  to  said  estate  and  those  interested  therein  and  re- 
sulted in  the  preservation  thereof  for  the  parties  entitled 
thereto,  and  said  executor  made  said  expenditures  at  a  time 
when  there  were  no  funds  of  said  estates  in  his  hands  and  he 
is  entitled  to  interest  on  said  amounts  as  set  forth  above." 
There  is  no  bill  of  exceptions  showing  the  evidence  taken  on 
the  hearing  in  the  superior  court.  The  account  and  report 
show  that  the  great  bulk  of  the  disbursements  made  by  the 
executor  were  made  in  and  about  the  large  amount  of  litiga- 
tion in  which  the  estate  appears  to  have  been  involved,  most  of 
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which  related  to  the  maiBtenance  of  the  will  under  whioh  the 
minor  devisees  and  legatees  claimed. 

We  cannot  say,  in  the  face  of  this  finding,  and  in  the  ab- 
sence of  any  bill  of  exceptions  showing  the  evidence,  that  the 
court  erred  in  allowing  the  executor  interest  upon  advances 
made  by  him. 

It  appears  to  be  weU  settled  that  circumstances  may  be 
such  as  to  justify  a  court  in  allowing  the  executor  or  ad- 
ministrator interest  upon  advances  made  by  him  for  the  bene- 
fit to  the  estate,  either  from  his  own  funds,  or  from  money 
borrowed  by  him  for  that  purpose.  It  is  true  that  claims  for 
interest  are  not  favored,  will  be  viewed  with  caution,  and 
examined  with  scrupulous  care,  but  it  is  uniformly  recog- 
nized that  the  condition  of  an  estate  is  sometimes  such  as  not 
only  to  authorize,  but  strongly  commend  such  advancement 
of  money.  In  American  and  English  Encyclopedia  of  Law 
(2d  ed.,  vol.  11,  p.  1267)  it  is  said:  *'In  regard  to  interest  on 
advances  to  the  estate  made  by  the  executor  or  administrator 
out  of  his  own  funds,  the  rule  is  well  settled  that  credit  will 
be  allowed  if  the  advances  were  beneficial  to  the  estate,  and 
the  necessity  of  making  them  was  not  occasioned  by  any  neg- 
lect or  delay  on  the  part  of  the  executor  or  administrator. 
But  such  claims  are  not  favored,  and  in  no  case  will  they  be 
allowed  if  the  advances  were  not  beneficial  to  the  estate,  or  if 
the  executor  had  funds  of  the  estate  in  his  hands,  or  could 
have  put  himself  in  funds  from  the  estate.''  (See,  also,  Woer- 
ner  on  Law  of  Administration,  2d  ed.,  sec.  523 ;  Liddell  v.  Me- 
Vickar,  11  N.  J.  L.  44,  47;*  Pettingm  v.  PettingiU,  60  Me. 
411,  425;  Trimble  v.  James,  40  Ark.  393,  406.)  Where  it  is 
absolutely  essential  for  the  protection  of  an  estate  and  the 
preservation  of  the  property  thereof  for  those  beneficially 
interested,  that  the  executor  should  advance  money,  and  he 
does  so,  thereby  producing  benefit  to  those  interested  therein, 
it  is  only  equitable  that  he  should  be  fully  reimbursed,  and  "it 
is  according  to  the  rules  and  principles  of  equity  that  the 
acts  of  an  executor  had  in  the  administration  of  his  trust  are 
to  be  adjudged."  (In  re  Clos,  110  Cal.  494,  501.)  In  the 
absence  of  evidence,  we  cannot  say  that  the  circumstances 
of  thw  rjfitsLte  were  not  such  as  to  justify  the  action  of  the 
court  boih  as  to  the  allowance  of  interest  and  the  rate  thereof. 

119  Am.  Dee.  S69. 
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As  to  the  claim  that  the  court  erred  in  providing  that  the 
executor  might  repay  himself  the  balance  due  him  for  ad- 
vances and  interest  before  paying  appellant  any  portion  of 
his  claim,  it  would  seem  to  be  clear  that  appellant  is  entitled 
to  the  payment  of  his  claim  only  after  the  payment  of  all  ex- 
penses of  administration  and  debts.  His  claim  is  not  an  ex- 
pense of  administration  of  the  estate  in  the  true  sense.  The 
status  of  an  attorney  appointed  under  section  1718  of  the 
Code  of  Civil  Procedure  was  discussed  at  some  length  in 
Estate  of  Lux,  134  Cal.  3,  and  it  was  there  said  that  the  stat- 
ute directs  the  charge  for  the  services  of  such  an  attorney 
to  be  made  against  the  interest  represented  by  the  attorney, 
and  that  it  authorizes  payment  out  of  the  estate  only  where 
the  estate  can  be  reimbursed  by  retaining  the  amount  from 
"the  portion  of  the  heir  represented.'*  It  was  further  said 
that  a  payment  to  such  an  attorney  is  in  the  nature  ''of  a 
partial  distribution  to  the  heir.''  The  provision  of  section 
1718  to  the  effect  that  the  attorney  may  receive  a  fee,  to  be 
fixed  by  the  court,  which  must  be  paid  out  of  the  funds  of  the 
estate  as  necessary  expenses  of  administration,  can  therefore 
be  held  to  mean  only  that  such  fee  shall  be  paid  from  the  por- 
tion of  the  heir,  legatee,  or  devisee  represented,  as  a  necessary 
part  of  the  expense  of  administration,  but  until  the  pa3anent 
of  the  general  expenses  of  the  administration  of  the  estate  and 
the  debts  of  the  deceased,  there  can  be  no  portion  of  the  pan;y 
80  represented  from  which  such  payment  can  be  made.  The 
attorney  so  appointed  stands  in  no  better  position  than  the 
person  whom  he  represents,  and  his  compensation  is  de- 
pendent upon  the  existence  of  a  fund  or  property  belonging 
to  such  person.  Until  the  payment  of  the  general  expenses 
of  administration  and  debts  of  deceased,  there  can  be  no  such 
fund  or  property. 

In  his  written  objections  to  the  annual  account,  appellant 
alleged:  "That  said  account  does  not  show  what  property  oi 
estate  is  in  possession  of  said  executor."  There  was  noth> 
ing  in  this  objection  which  precluded  the  court  from  pro- 
ceeding to  settle  the  account.  Nor  was  it  essential  that  thi^ 
order  settling  the  account  "shall  set  forth  the  present  con. 
dition  of  said  estate,"  or  show  "the  property  and  estate  on 
hand,  together  with  its  value." 

We  cannot,  of  course,  upon  this  appeal  from  the  order 
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settliug  this  account,  consider  the  contention  that  the  court 
erred  in  refusing  to  grant  a  motion  made  by  appellant  more 
than  a  month  after  the  taking  of  such  appeal,  for  the  amend- 
ment of  the  findings  of  fact  filed  upon  the  settlement  of  the 
account. 
The  order  appealed  from  is  affirmed. 

ShaWy  J.,  and  Van  Dyke,  J.,  concurred. 


[8.  F.  No8.  8166  and  8814.    Department  One.— May  8,  1005.] 

JOHN  McDonald,    Respondent.    7.    PACIFIC  DEBEN- 
TURE COMPANY,  Appellant. 

AonoM  roE  Monbt  Had  and  Bioxivid— Pleadino — Goicmon  Oount— 
Indptbdktob  Answer. — ^Whcre  the  eomplamt  is  in  the  fonn  of 
the  eommon  eoont,  alleging  indebtedness  of  the  defendant  for  money 
had  and  received,  for  the  nse  and  benefit  of  plaintiff's  assignor, 
the  answer  may  speeificallj  take  issue  upon  the  indebtedness  alleged. 
The  defendant  is  not  required  to  deny  the  allegations  in  anj  more 
speeific  language  than  that  set  forth  in  the  complaint. 

bft. — ^MoNET  Pao)  upon  DsBSNiTBB— Refusal  of  Pebtobmancx— Bb- 
8GISS10N — ^Beooysbt  of  Monet  Paid. — ^Where  by  the  terms  of  a 
eontraet  money  was  to  be  paid  monthly  for  five  years,  by  the 
plaintiff  and  each  of  his  assigBors,  in  consideration  of  which  de- 
fendant was  to  pay  certain  coupons  yielding  an  increased  sum, 
according  to  a  specified  table  of  payment,  and  after  a  number  of 
monthly  payments  were  made  the  defendant  refused  to  perform 
or  to  receive  further  payments,  though  tendered,  the  payors  were 
entitled  to  rescind  the  contract,  and  the  money  paid  thereon  may 
be  recovered  back. 

XD.---LBGAUTT  OF  OoNTiLAOT— lOTTEBT. — Such  Contract  is  not  shown  to 
be  a  lottery,  or  an  illegal  character,  and  the  question  whether 
the  parties  are  in  pan  deUeto  is  not  pertinent  to  the  case. 

Id. — ^Bbstobation  of  Ck)NTRA0!r  —  Ck)NDinoN  PKEGEDrNT  —  Offeb  at 
TBiAU-^^It  was  not  necessary  for  the  plaintiff  or  his  assignors  to 
return  or  offer  to  restore  the  rescinded  contracts  as  a  condition 
precedent  to  the  right  to  recover  the  money  paid,  since  absolutf 
refusal  of  defendant,  either  to  perform  or  to  return  the  money 
received,  relieved  the  other  parties  from  offering  to  return  or  cancel 
the  contracts  before  suit.  It  was  sufficient  to  justify  recovery  to 
produce  the  contracts  at  the  trial,  and  offer  to  caneeL  them  or 
deHver  them  up. 
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Id. — ^Exclusion  of  Evidence — ^Disposition  of  Monthly  Paticsnts.— 
The  court  properly  excluded  evidence  for  the  defendant  to  show 
what  dlBpoflition  had  been  made  of  the  monthly  payments,  as  the 
liability  does  not  depend  thereupon,  but  solely  upon  its  refusal 
to  proceed  with  the  undertaking,  and  the  consequent  right  of  the 
holders  of  the  eontracts  to  rescind. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  de- 
nying a  new  trial.    Prank  H.  Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  0.  Cavitt,  0.  A.  Elliott,  and  D.  B.  Alexander,  for  Ap- 
pellant 

Louis  S.  Beedy,  and  John  T.  Pidwell,  for  Respondent. 

SHAW,  J. — ^These  two  cases  present  appeals  from  a  judg- 
ment and  from  an  order  denying  the  defendant's  motion  for  a 
new  trial  in  the  same  case.  No.  3166  presents  the  appeal 
from  the  judgment,  and  No.  3314  an  appeal  from  the  order 
denying  the  motion  for  a  new  trial. 

The  complaint  sets  forth  a  cause  of  action  in  twenty-nine 
separate  counts  for  money  had  and  received.  The  plaintiff 
sues  in  the  first  count  for  money  had  and  received  on  his  own 
account  by  the  defendant  for  his  use,  and  in  the  subsequent 
counts  upon  similar  demands  by  others,  assignors  of  the 
plaintiff. 

It  is  admitted  by  the  respondent  that,  by  reason  of  certain 
clerical  errors  in  the  computation  of  the  amount,  judgment 
was  rendered  for  fifty-two  dollars  in  excess  of  the  amount 
actually  due  to  the  plaintiff,  and  the  judgment  must  be  modi- 
fied to  that  extent. 

The  respondent  claims  that  the  answer  admits  all  of  the 
allegations  of  the  complaint,  except  the  allegations  of  the 
assignment  by  the  respective  original  claimants  to  the  plain- 
tiff in  the  action.  The  allegations  in  respect  to  the  counts 
of  the  complaint  and  the  denials  thereof  in  the  answer  are  all 
in  the  same  form,  and  can  best  be  shown  by  setting  forth  in 
full  the  portions  thereof  relating  to  the  second  count  at  the 
complaint.  That  portion  of  the  complaint  was  as  follows: 
**2.  That  said  defendant  was  indebted  on  the  2d  day  of  July, 
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1901,  to  Withold  Friedman  in  the  sum  of  $218  lawful  money 
of  the  United  States,  for  money  had  and  received  by  said 
defendants  for  the  use  and  benefit  of  said  Withold  Fried- 
man.*' 

The  remaining  portion  of  this  count  consisted  of  an  allega- 
tion of  the  assignment  and  a  statement  that  the  amount  was 
unpaid.  The  answer  as  to  this  part  of  the  second  count  of 
the  complaint  is  as  follows:  ''Denies  that  on  the  2d  day  of 
July,  1901,  or  upon  any  day,  or  at  all,  it  was  indebted  to 
Withold  Friedman,  in  the  sum  of  $218,  or  in  any  sum,  or  at 
all,  for  money  had  and  received  for  the  use  and  benefit  of  the 
said  Withold  Friedman,  or  for,  or  upon,  any  account,  or 
at  all.'* 

Although  it  is  not  strictly  in  compliance  with  the  code  pro- 
vision that  the  complaint  shall  consist  of  a  statement  of  the 
facts  constituting  the  cause  of  action,  yet  it  has  been  settled 
by  repeated  decisions  that  a  complaint  for  money  had  and 
received  in  the  language  contained  in  the  complaint  in  this 
action  is  sufficient.  We  are  of  the  opinion  that  where  this 
form  of  complaint  is  used  by  the  plaintiff  the  defendant  is 
not  required  to  deny  the  allegations  in  any  more  specific 
language  than  that  in  which  they  are  set  forth  in  the  com- 
plaint. The  particular  criticism  of  the  respondent  is,  that  the 
answer  does  not  deny  that  the  defendant  did  in  fact  have  or 
refeeive  money  for  the  use  of  Withold  Friedman.  The  same 
criticism  might  be  extended  to  the  complaint  in  the  form 
used  by  the  respondent.  It  does  not  directly  allege  that  the 
defendant  had  actually  received  money  for  the  use  of  Wit- 
hold Friedman.  We  can  perceive  no  good  reason  for  holding 
the  defendant  to  a  more  strict  rale  of  pleading  than  that 
allowed  in  favor  of  plaintiff.  The  cases  cited  by  the  respond- 
ent upon  this  proposition  do  not  go  so  far  as  we  are  asked  to 
go  in  tiiis  case,  to  hold  the  answer  insufficient.  Moreover,  it 
appears  from  the  record  that  the  answers  were  treated  in  the 
court  below,  both  by  the  court  and  by  all  the  parties,  as 
sufficient  to  raise  an  issue  upon  all  the  allegations  in  the 
complaint. 

A  considerable  portion  of  the  argument  on  both  sides  is 
devoted  to  a  discussion  of  the  question  whether  or  not,  con- 
ceding that  the  transaction  between  the  defendant  and  the 
respective  original  holders  of  the  demands  sued  on  consti- 
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tuted  a  participation  in  a  lottery  scheme,  the  plaintiff  is  en- 
titled to  recover,  it  being  daimed  by  defendant  that  the 
parties  are  in  pari  delicto  in  an  unlawful  contract  and  that 
a  court  will  not  aid  either,  but  will  leave  them  as  it  finds  them, 
and  by  the  plaintiff  that  the  holders  of  the  contracts 
are  not  equally  guilty  with  the  company,  and  that  plaintiff 
may  recover,  notvrithstanding  the  fact  that  the  money  was 
paid  for  a  share  in  a  lottery  scheme.  We  do  not  find  it 
necessary  to  consider  this  question.  There  is  no  sufficient 
evidence  that  the  enterprise  was  a  lottery.  The  only  evidence 
on  the  subject  consists  of  the  contents  of  one  of  the  contracts, 
or  debentures,  issued  by  the  defendants,  which  is  set  forth  in 
full.  It  shows  that  in  consideration  of  the  payment  by  the 
holder  of  two  dollars,  monthly,  for  one  hundred  and  twenty 
consecutive  months,  the  defendant  agreed  to  pay  the  holdor 
four  hundred  dollars  in  the  manner  provided  in  the  contract. 
Bight  coupons  for  fifty  dollars  each,  payable  to  bearer,  and 
numbered  consecutively  from  14537  to  14544,  were  attached 
to  the  particular  contract;  set  forth.  These  were  to  be  surren- 
dered and  paid  whenever  ** called  for  redemption"  by  the 
company.  Fifty  per  cent  of  the  monthly  payments  and  other 
receipts  of  the  company  was  to  be  put  into  a  "maturity 
fund"  and  used  "for  the  payment  of  coupons  under  the  re- 
demption privilege  as  shown  by  the  table  of  payments,"  and 
the  other  moiety  was  held  for  payment  of  such  of  the  cou- 
pons as  should  not  be  called  in  during  the  one  hundred  and 
twenty  months,  and  to  pay  for  the  services  of  the  company. 
The  "table  of  payment  of  coupons"  was,  so  far  as  necessary 
to  give  it,  as  follows : — 

*'lihm  4  theD  8  then  16thon  24  then  32  then  40  then  48 
< '2  then  (paid)  then  56  then  64  then  72  then  80  then  88  then  96 
*  *  3  then      12      then  104  then  112  then  120  then  128  then  136  then  144 

"And  so  on  indefinitely,  using  four  as  a  multiple  and  pay- 
ing six  terminal  coupons  after  each  multiple  until  t lie  termi- 
nal number  shall  exceed  the  number  sold,  when  payment 
shall  revert  to  the  numerals  and  multiples." 

There  is  no  further  explanation  of  what  this  "table  of  pay- 
ment" means.  Whether  the  puzzle  can  be  solved  with  or  with- 
out extrinsic  aid  not  afforded  by  the  record  we  need  not 
decide,  for  it  is  at  least  clear  that,  on  its  face,  it  does  not  make 
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the  time  or  order  of  payment  of  any  coupon  depend  on  chance 
or  hazard.  The  effect  of  the  contract  is  that  the  defendant 
will  pay  the  coupons  in  accordance  with  the  table  given, 
whatever  it  may  mean,  during  the  time  that  the  holder  is 
making  the  monthly  payments,  and  that  at  the  expiration  of 
that  time,  that  is  ten  years  after  the  monthly  payments  begin, 
it  will  pay  whatever  then  remains  unpaid  of  the  four  hundred 
dollars  promised. 

We  do  not  perceive  in  this  contract  anything  which  par- 
takes of  the  nature  of  a  lottery,  and  consequently  the  dis- 
imssion  concerning  the  rights  of  the  respective  parties  upon 
ithe  theory  that  the  enterprise  was  illegal  is  not  pertinent  to 
the  case. 

Upon  the  facts  as  presented  in  the  evidence  the  case  is  com- 
paratively simple.  In  the  case  of  the  contract  executed  by 
the  defendant  to  the  plaintiff  himself,  for  instance,  after  the 
plaintiff  had  paid  the  sum  of  $54.50  in  monthly  payments,  in 
accordance  with  the  contract,  he  offered  on  July  1,  1901,  to 
make  the  monthly  payment  then  due  under  the  terms  of  the 
contract.  The  defendant  refused  to  receive  the  payment,  and 
stated  that  the  company  had  decided  to  go  no  further  with 
its  business;  that  it  proposed  to  liquidate  its  outstanding 
indebtedness,  and  would  no  longer  carry  on  or  continue  the 
performance  of  the  contract  on  its  part.  The  plaintiff  was 
ready  and  willing  to  pay  the  installment  then  due,  but  the 
defendant  not  only  refused  to  receive  the  same,  but  its  agent 
refused  further  conference,  and  left  the  presence  of  the 
plaintiff  without  allowing  him  to  make  further  tenders  or  de- 
mands. Thereupon,  treating  his  contract  as  rescinded,  the 
plaintiff  brought  the  action  to  recover  the  sum  of  money 
which  had  been  already  paid  in  pursuance  of  the  contract. 
The  same  transactions  occurred  with  reference  to  each  claim- 
tint  who  subsequently  assigned  his  claim  to  the  plaintiff,  and 
which  constitute  the  causes  of  action  set  forth  in  the  com- 
plaint The  court  was  justified  from  this  evidence  in  finding 
that  the  defendant  refused  to  go  on  with  the  contract,  that 
the  consideration  for  the  previous  payments  had  failed  by 
the  fault  of  the  defendant,  and  that  the  plaintiff  had  the 
right  to  rescind,  and  its  conclusion  that  the  plaintiff  was 
entitled  to  recover  is  correct.  (Duncanson  v.  W<dtan,  111 
Csl.  516;  Civ.  Code,  sec.  1689,  subd.  2.) 
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It  was  not  necessary  to  return  or  oflPer  to  restore  the  con- 
tract as  a  condition  precedent  to  the  right  to  recover  the 
money  paid.  The  defendant's  conduct  was,  in  effect,  a  posi- 
tive refusal  under  any  circumstances  to  return  the  money 
already  received,  and  this  positive  refusal  relieved  the  other 
parties  from  the  necessity  of  offering  to  return  or  cancel  the 
contract,  prior  to  beginning  the  action.  (Civ.  Code,  sec.  1691, 
subd.  2.)  Upon  the  trial  the  plaintiff  produced  all  the  con- 
tracts involved  and  offered  to  cancel  them,  or  deliver  them  to 
defendant.    This  was  sufficient  to  entitle  plaintiff  to  recover. 

Exceptions  were  taken  to  the  refusal  of  the  court  to  allow 
an  inquiry  in  regard  to  the  disposition  of  the  monthly  pay- 
ments. We  cannot  perceive  any  theory  upon  which  such  evi- 
dence would  be  admissible.  The  liability  of  the  defendant 
did  not  depend  upon  its  ability  to  pay  the  demand,  nor  upon 
the  disposition  of  the  money  it  had  received,  but  upon  its 
refusal  to  proceed  with  the  undertaking,  after  recovering  pay- 
ment in  part,  and  the  consequent  right  of  the  holders  of  con- 
tracts to  rescind. 

There  are  no  other  questions  in  the  record  which  we  think 
worthy  of  notice. 

The  judgment  of  the  court  below  is  modified  by  deducting 
therefrom  the  sum  of  fifty-two  dollars,  allowing  the  same  to 
stand  as  a  judgment  in  favor  of  the  plaintiff  against  the 
defendant  for  $2,112.50,  with  interest  from  its  date,  an'd  as 
so  modified  the  judgment  is  affirmed  without  cost  to  the 
respondent. 

The  order  denying  a  new  trial  is  also  affirmed. 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[8.  F.  No.  3272.     Department  One.— May  3,  1905.] 

SAVINGS  AND  LOAN  SOCIETY,  AppeUant,     v.     CITY 
AND  COUNTY  OP  SAN  FRANCISCO,  Respondent. 

Taxation  —  Asbbssmknt  to  Savings  and  Loan  Society  —  Solvent 
Ceedits. — The  amount  of  the  loans  made  by  a  savings  and  loan 
society,  which  are  secured  by  stocks  and  bonds,  were  properly  assess- 
able to  it  as  solvent  credits. 

\D. — ^Action  to  Bioovib  Taxes  Paid — Ghanob  in  Assxssicent— Issue 

AS     TO  AUTHOKITT — PbESUMFTION — ^BUBDBN     OF  PBOOF — ^FINDING. — 

la  an  action  by  the  savings  and  loan  society  .to  Irecover  taxes 
paid  under  an  assessment  for  solvent  credits  alleged  to  have  been 
made  by  an  unauthorised  change  by  the  assessor,  where  issue  was 
Joined  as  to  whether  it  was  made  without  any  authorization  from 
the  board  of  equaUsation,  the  presumption  ^s  in  favor  of  the 
assessment,  and  the  burden  of  proof  is  upon  the  plaintiff  to  show 
that  it  was  not  so  authorized;  and  if  the  findings  show  such  author- 
ity^ the  plaintiff's  case  must  ftSL 

•w^ — ^PowKR  or  BOABD  ow  Equalieation. — ^Under  section  3681  of  the 
Political  Ck>de,  the  board  of  equalization  may  authorize  changes 
in  the  assessment-roll,  not  only  to  add  a  new  assessment,  but  also 
to  correct  the  description  o"*  property  already  assessed  with  an  in- 
sufficient and  incomplete  description,  and  may  empower  the  assessor 
to  change  the  designation  of  the  kind  or  quality  of  part  of  the 
personal  property  from  ''bonds''  to  "solvent  credits." 

To. — ^Acquiescence  ik  Unauthorized  Change. — Where,  pending  the 
session  of  the  board  of  equalization,  the  assessor  had,  without  pre- 
vious authority,  made  a  change  in  the  assessment,  which  was  brought 
to  the  notice  of  the  board  anir)  of  the  taxpayer,  who  merely  ob* 
jeeted  to  the  waut  of  authority,  and  such  change  was  acquiesced  in 
by  the  board,  which  allowed  the  assessment  to  stand  as  changed, — 
it  thereby  in  effect  directed  and  required  such  change  and  so  im- 
parted authority  and  validity  to  what  was  previously  unauthorized. 
It  was  not  necessary  to  go  through  the  manual  work  of  restoring 
the  original  entry,  and  again  making  the  same  change. 

Id. — ^Notice  to  Taxpayeb — Voluntary  Appeaeance— Waives  of  Tiicb 
-JURISDICTION  OP  Board.— Where  the  taxpayer  was  before  the 
board  of  equalization,  in  response  to  a  citation  to  show  cause  why 
its  assessment  should  not  be  increased,  such  citation  included 
notice  of  an  increase  by  the  addition  of  other  property,  and  where 
the  taxpayer,  appeared  before  the  board,  and  was  informed  of  the 
change  made  by  the  assessor,  and  did  net  urge  that  it  did  not  own 
solvent  credits  in  the  amount  stated,  but  merely  objected  that  the 
change  in  the  assessment  was  unauthorized,  its  voluntary  appearance 
was  a  waiver  of  objection  that  notice  was  not  given  of  such  change, 
and  the  board  had  jurisdiction  to  proceed  and  sanction  the  i 
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Id. — Consistency  of  Pleadings  and  Findings — ^Answxe.  —  The  f^ 
that  the  defendant  had  denied  that  anj  addition  was  made  to  the 
assessment  by  the  change,  and  alleged  that  the  plaintiff  had  origin- 
ally been  assessed  for  its  solvent  credits,  did  not  preehide  it  from 
denying  that  the  change  haa  not  been  authorized;  and  flndingi  on 
the  latter  issue  are  not  inconsistent  with  any  admlwrions  made  by 
the  pleadings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    M.  C.  Sloss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Drown,  Leicester  &  Down,  for  Appellant. 

Franklin  K.  Lane,  City  Attorney,  for  Respondent. 

ANGELLOTTI,  J. — This  is  an  action  to  recover  the  sum  of 
$5,702.46,  taxes  for  the  fiscal  year  ending  June  30,  1900,  paid, 
under  protest,  upon  an  apparent  assessment  of  $349,844 
against  plaintiff  for  solvent  credits,  upon  the  ground  that 
said  apparent  assessment  was  void.  The  defendant  had  judg- 
ment and  plaintiff  appeals  therefrom  upon  the  judgrment-roll 

At  the  time  of  the  completion  of  the  assessment-hook  and  its 
delivery  hy  the  assessor  to  the  clerk  of  the  board  of  super- 
visors, the  only  description  of  personal  property  contained 
in  the  assessment  against  plaintiff  was  to  be  found  in 
the  general  column  headed  ** Description  of  Property"  with 
subheadings  devoted  to  real  property,  and  was  as  follows, 
viz.:  "Fur.  $1000.  Money  $53,916.  Bonds  $569,952.  Fran- 
chise $2500.  Bonds  $1,183,244'';  and  in  the  column  headed 
"Personal,"  under  the  subheading  "Money  and  Solvent 
Credits,"  "$1,807,112,"  and  under  tie  subheading  "Other 
Personal  Property,"  "$1000,  2500,"  the  various  valuations 
aggregating  $1,810,612. 

Thereafter,  on  July  14,  1899,  while  said  ^ussessment-book 
was  in  the  possession  of  the  board  of  supervisors,  sitting  and 
acting  as  a  board  of  equalization,  the  assessor  made  the  Fol- 
lowing changes  in  the  descriptive  part  of  the  assessment, 
namely:  He  erased  the  words  and  figures  "Bonds  $569,952" 
and  wrote  in  place  thereof  "Solv.  Crdts.  $349,844";  he 
changed  the  item  "Bonds  $1,183,244"  to  "Bonds  $863,052"; 
and  he  changed  the  figures  under  the  heading  "Money  and 
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Sclvent  Credits"  from  ''$1,807,112"  to  ''$1,266,812,"  thus 
making  the  valuation  of  personalty  aggregate  $1,270,312  in- 
stead of  $1,810,612. 

The  county  auditor  computed  the  taxes  to  be  paid  by  plain- 
tiflp  upon  its  personalty  upon  said  total  sum  of  $1,270,312 
only. 

When  it  came  to  the  collection  of  taxes  it  was  ascertained 
and  admitted  that  the  only  assessable  bonds  belonging  to 
plaintiff  on  the  first  Monday  of  March,  1899,  were  certain 
municipal,  county,  and  school  district  bonds,  aggregating  in 
value  $220,108,  and  that  the  assessment  on  bonds  was  invalid 
to  the  extent  of  $642,944,  the  tax  on  which,  at  the  rate  for  tho 
year,  was  $10,479.98.  This  amount  was  therefore  deducted  by 
defendant,  and  the  taxes  on  the  remainder  only  claimed. 

Plaintiff  contended  that  the  assessment  was  still  further 
invalid  to  the  extent  of  the  $349,844  claimed  to  have  beeti 
assessed  on  solvent  credits,  its  dalm  being  that  no  solvent 
credits  had  originally  been  assessed  to  it,  and  that  it  was  only 
by  reason  of  an  unauthorized  and  void  act  of  the  assessor  that 
it  was  apparently  so  assessed  upon  the  roll  in  the  hands  of 
the  tax-collector.  It  accordingly  paid  the  tax  of  $5,702.46  on 
such  amount,  under  protest,  and  now  seeks  to  recover  it. 

The  trial  court  found  that  the  item  of  "Bonds  $569,952" 
originally  on  the  assessment-roll,  in  fact  consisted  of  said  sura 
of  $349,844  in  loans  secured  by  stocks  and  bonds,  assessable 
as  solvent  credits,  and  of  $220,108  bonds  of  municipal  corpor- 
ations, and  that  the  larger  item  of  "Bonds  $1,183,244"  con- 
sisted entirely  of  bonds,  including  a  duplication  of  the  item 
of  $220,108  municipal  bonds.  It  further  found  in  effect  as 
follows,  viz.:  On  July  11,  1899,  plaintiff  had  been  notified 
to  appear  before  the  board  on  July  14,  1899,  to  show  cause 
why  its  assessment  should  not  be  increased.  On  July  13, 
1899,  it  filed  its  verified  petition  asking  for  a  reduction  of  its 
assessment  for  bonds  by  deducting  $661,222.72.  On  July  14, 
1899,  it  appeared  before  said  board,  after  the  changes  here- 
tofore noted  had  been  made  by  the  assessor,  and  in  the  pres- 
ence of  the  board  was  informed  by  the  assessor  of  such 
changes,  and  was  requested  by  the  assessor  to  examine  the 
same  and  if  dissatisfied  therewith  to  suggest  the  correction 
ttiereof.  Plaintiff  thereupon  stated  to  the  board  that  the 
changes  had  not  been  authorized  and  were  void,  and  asked  for 
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the  reduction  of  its  assessment  on  bonds,  and  failed  to  ask 
for  any  relief  in  regard  to  the  changes,  although  it  examined 
the  roll  and  saw  what  alterations  had  been  made.  The  board 
did  not  adjourn  as  a  board  of  equalization  until  July  17, 
1899. 

There  is  no  claim  that  plaintiff  did  not  own  $349,844  of 
solvent  credits,  being  the  amount  of  loans  secured  by  stocks 
and  bonds,  which  were  assessable  as  solvent  credits  {Saxnngi 
and  Loan  8oc.  v.  San  Francisco,  131  Gal.  356 ;  San  Francisco 
V.  La  Socieie  etc.,  131  Cal.  612;  Security  Sav.  Bai^.  v.  San 
Francisco,  132  Cal.  599),  and  the  court  expressly  found  that 
it  did  own  such  solvent  credits.  Plaintiff  seeks  to  recover 
upon  the  ground  that  it  was  assessed  in  addition  to  its  furni- 
ture, franchise,  and  money,  only  for  "bonds,'*  and  not  for 
any  solvent  credits.  It  says  that  there  was  a  valid  assessment 
only  for  bonds  in  the  aggregate  sum  of  $1,753,196,  and  that 
such  assessment  has  never  been  lawfully  changed  and  ii 
still  in  force.  Confessedly  an  assessment  limited  literally  to 
bonds  could  be  enforced  only  to  the  extent  of  $220,108,  so 
that  if  it  be  determined  here  that  it  was  never  legally  assesses! 
for  its  solvent  credits,  it  will  escape  payment  of  taxes  upon 
$349,844,  property  owned  by  it  and  for  which  it  should  have 
been  assessed. 

It  must  of  course  be  conceded  that  a  valid  assessment  is 
essential  to  the  collection  of  a  tax.  As  said  by  Mr.  Cooley, 
it  is  the  most  important  of  all  proceedings  in  taxation,  is  the 
first  step  and  the  foundation  of  all  others.  (Cooley  on  Tax- 
ation, 3d  ed.,  p.  597.)  As  said  by  this  court  in  Lake  County 
V.  Sulphur  Bank  etc.  Co.,  66  Cal.  17,  20,  "Without  an  assess- 
ment, all  subsequent  proceedings  are  nullities ;  and  in  making 
the  assessment  the  provisions  of  the  statute  under  which  it 
is  to  be  made  must  be  observed  with  particularity."  It  must 
further  be  conceded  that  the  assessor  had  no  power  to  make 
any  change  in  the  assessment  after  he  delivered  his  roll  to 
the  board  of  equalization,  unless  such  changes  were  author- 
ized by  the  board  of  supervisors  under  sections  3679  and  3681 
of  the  Pofitical  Code,  or  with  the  written  consent  of  the  city 
and  county  attorney  under  section  3881  of  the  same  code. 
It  is  not  contended  that  any  change  was  made  with  the  con- 
sent of  the  city  and  county  attorney.  Learned  counsel  for 
plaintiff  are,  however,  in  error  in  stating  that  there  was  do 
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issue  upon  the  point  as  to  whether  the  changes  were  author- 
ized by  the  board  of  supervisors.  While  the  allegations  in 
the  complaint  upon  this  subject  are  much  more  specific  than 
the  denials  of  the  answer^  the  defendant  did  deny,  'Hhat  said 
item  of  solvent  credits  was  added  .  .  .  without  any  authoriza- 
tion or  direction  by  any  board  of  supervisors  or  any  board  of 
equalization."  This  was  sufficient  to  put  the  matter  of  au- 
thorization in  issue,  and  to  justify  the  finding  of  Ae  probative 
facts  in  regard  thereto.  If  the  probative  facts  so  found 
compel  the  conclusion  that  the  particular  changcb  made  could 
be  and  were  authorized  by  the  board  of  supervisors,  it  appears 
to  us  the  plaintiff's  case  must  faiL 

Mr.  Cooley  says  that  the  idea  on  which  a  suit  for  taxes  paid 
is  predicated  is  that  the  munidpalily  has  received  that  which, 
in  justice,  it  ought  not  to  retain,  and  that,  therefore,  where 
the  proceedings  have  been  simply  irregular,  the  action  will  not 
lie.  There  must  be  something  further.  The  tax  must  be  void, 
a  mere  nullity.    (Cooley  on  Taxation,  3d  ed.,  p.  1493.) 

It  is  provided  by  section  3865  of  the  Political  Code  that 
''No  assessment  or  act  relating  to  assessment  or  collection  of 
taxes  is  illegal  on  account  of  informality,  nor  because  the 
same  was  not  completed  within  the  time  required  by  law,"  and 
this  section  is  applicable  to  proceedings  before  the  board  of 
supervisors  sitting  as  a  board  of  equalization.  {BusweU  v. 
Board  of  SuperviSor$,  116  Cal.  351,  853;  La  Orange  eic,  Co, 
V.  Carter,  142  CaL  560,  564.) 

Section  3681  of  the  Political  Code  provides  that  the  board 
of  equalization  "may  direct  the  assessor  to  assess  any  taxable 
property  that  has  escaped  assessment,"  or  ''to  make  and  enter 
new  assessments  (at  the  same  time  canceling  previous  entries), 
when  any  assessment  made  by  him  is  deemed  by  the  board  so 
inoomplete  as  to  render  doubtful  the  collection  of  the  tax," 
the  statute  further  providing  that  the  clerk  shall  notify  the 
person  interested  by  letter,  at  least  five  days  before  action 
taken,  of  the  day  fixed  when  the  matter  will  be  investigated, 
and  also  that  the  clerk  of  the  board  shall  keep  a  record  of  all 
such  changes.    (See  Pol.  Code,  sec.  3682.) 

This  court  has  said:  "Section  3681  of  liie  Politieal  Code 
simply  extends  the  power  and  duty  of  the  assessor,  enabling 
and  requiring  him,  at  the  request  of  the  board,  to  list  and 
aasesB  property  which  he  had  failed  to  assess,  notwithstanding 
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the  time  for.  assessments  had  passed,  and  the  roll  was  no  longer 
in  his  possession.  And  the  exercise  of  this  power  is  directly 
in  accord  with  the  policy  and  express  provisions  of  the  consti- 
tution, which  requires  all  property  not  exempt  from  taxation 
to  be  taxed."  (Farmers  etc,  Bank  v.  Board  of  Equalization, 
97  Cal.  318,  323.) 

There  can  be  no  doubt  that  so  far  as  the  changes  made  are 
material  here, — ^viz.,  the  change  in  the  designation  of  the  kind 
or  quality  of  a  portion  of  the  personal  property  from 
''bonds''  to  "solvent  credits,"  or  from  a  specific  kind  of  sol- 
vent credits  to  the  general  terms  including  them, — ^they  could 
have  been  made  by  the  assessor  under  the  direction  of  the 
board  of  equalization  under  the  provisions  of  section  3681  of 
the  Political  Code.  It  is  entirely  immaterial  in  this  connec- 
tion whether  the  effect  of  such  a  change  would  be  an  "addi- 
tion" to  the  assessment  of  property  that  had  escaped 
assessment  or  simply  a  correction  in  the  description  of  prop- 
erty already  assessed,  with  an  insufficient  and  incomplete 
description.  This  section  would  have  authorized  such  a  change 
in  either  event. 

This  being  so,  the  question  is  as  to  whether  the  change  was 
authorized.  The  presumption  in  cases  of  this  character  is  in 
favor  of  the  assessment.  It  was  incumbent  upon  plaintiff  to 
allege  and  prove  a  case  showing  that  the  acts  relative  to  this 
assesspient  for  solvent  credits  were  unauthorized  by  law.  (See 
San  Francisco  v.  Flood,  64  Cal.  504,  508.)  It  was  in  accord 
with  this  theory  that  plaintiff  alleged  an  unauthorized  addi- 
tion of  this  item  of  solvent  credits. 

We  are  of  the  opinion  that  the  finding  of  the  court  in  this 
regard  establishes  a  case  of  a  change  made  under  the  direction 
of  tibie  board  of  equalization.  The  procedure  was  somewhat 
informal,  it  may  be  conceded,  but,  as  we  have  seen,  mere 
informality  will  not  invalidate.  The  change  was  made  by  the 
assefsor  while  the  roll  was  in  the  custody  of  the  board.  It 
was  brought  to  the  notice  of  the  board,  and  the  assessment, 
so  changed,  was  allowed  by  the  board  to  remain  as  the  assess- 
ment against  the  plaintiff,  notwithstanding  the  claim  made  to 
the  board  by  plaintiff  that  the  change  had  not  been  authpr- 
ized.  Although  at  the  moment  when  actually  made  upon  the 
roll,  the  change  may  not  have  been  authorized,  the  board  could 
undoubtedly  subsequently  authorize  and  require  such  change, 
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and  it  would  be  entirely  mmecessary  to  go  through  the  manual 
work  of  restoring  the  original  entry  and  again  making  liie 
same  change.  And  where  the  board  acquiesced  in  the  change 
under  the  circumstances  here  appearing,  and  allowed  tho 
assessment  to  stand  as  changed,  it  in  effect,  directed  and 
required  such  change,  and  what  up  to  that  moment  may  have 
been  absolutely  unauthorized  and  void  became  valid. 

The  contention  that  the  board  was  without  power  to  author- 
ize the  change  in  this  case  for  want  of  notice  to  the  taxpayej 
is  not  well  .founded.  According  to  the  allegations  of  its  com- 
plaint and  the  finding  of  the  court,  it  appeared  before  said 
board  in  response  to  a  citation  to  show  cause  why  its  assess- 
ment should  not  be  increased;  and,  from  the  findings  it  ap- 
pears that  it  was  then  and  there  informed  in  the  presence  of 
the  board  of  the  changes  that  had  been  made.  It  did  not  take 
advantage  of  the  opportunity  afforded  to  urge  and  show  that 
it  did  not  own  and  should  not  be  assessed  for  solvent  credit> 
in  the  amount  stated,  but  contented  itself  with  the  claim  that 
the  change  had  not  been  authorized  and  was  void.  The  tax 
payer  had,  however,  voluntarily  appeared  before  the  board  in 
response  to  a  citation  to  show  cause  why  its  ''assessment" 
should  not  be  increased.  This  notice  implied  not  only  that  the 
valuation  of  the  very  property  assessed  might  be  increased, 
but  also  that  Ae  subject  of  taxation  might  be  increased  by 
the  addition  of  other  property.  (Farmers  etc.  Bank  v.  Board 
of  Equalization,  97  Cal.  318,  325.)  By  its  voluntary  appear- 
ance, the  objection  that  five  days'  notice  had  not  been  given 
was  waived  {Farmers  etc.  Bank  v.  Board  of  Equalization, 
97  Cal.  318,  325),  and  the  board  had  jurisdiction  to  proceed 
The  provision  as  to  notice  is  designed  solely  to  give  the  tax- 
payer an  opportunity  to  appear  and  contend  against  any 
improper  changes  being  made,  and  when  he  is  in  fact  before 
the  board,  with  full  opportunity  to  be  heard  in  his  own  beh^Ji, 
the  fact  that  notice  has  not  been  given  to  him  by  the  clerk  for 
the  prescribed  time,  or  that  a  notice  given  lacked  something 
as  to  the  exact  details  of  the  proposed  changes,  cannot  affect 
the  jurisdiction  of  the  board.  Upon  the  appearance  of  the 
taxpayer  here,  it  was  informed  specifically  as  to  the  proposed 
changes,  changes  entirely  within  the  power  of  the  board  to 
sanction.  The  only  objection  was,  in  effect,  that  such  changes 
had  not,  as  yet,  been  auAorized. 
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We  have  fully  considered  the  oontention  of  defendant  to  the 
effect  that  certain  findings  are  inconsistent  with  allegatioDs 
of  the  complaint  admitted  by  the  answer  and  with  certain 
allegations  of  the  answer.  So  far  as  the  particular  matter 
which  we  have  discussed  is  concerned,  we  have  already  indi- 
cated our  opinion  that  the  issue  was  made  by  the  pleadings. 
The  fact  that  the  defendant  had  denied  tiiat  any  addition  was 
made  to  the  assessment  by  the  change,  and  alleged  that  the 
plaintiff  had  originally  been  assessed  for  its  solvent  credits, 
did  not  bar  it  from  also  denying  that,  if  any  change  had  been 
made,  such  change  had  not  been  authorized  by  the  board  of 
equalization.  The  finding  upon  this  issue  is  not  inconsistent 
with  any  admission  made  by  the  pleadings.  This  is  sufficient 
for  the  purposes  of  this  decision,  for  the  finding  that  Hie 
$349,844  solvent  credits  were  originally  included  in  the  item 
of  ''Bonds  $569,952"  is  not  material  to  the  judgment.  The 
assessment  of  the  solvent  credits  was  a  valid  asstaonent,  be- 
cause made  in  compliance  with  law,  under  the  direction  of  the 
board  of  equalization.  We  may  say,  however,  that  we  do  not 
consider  the  findings  as  to  the  composition  of  the  item  of 
''Bonds  $569,952"  to  be  without  the  issues.  Whether  or  not 
this  finding  could  stand  in  the  face  of  Hie  specific  finding  as 
to  what  the  assessment  was,  as  it  originally  appeared  upon 
the  roll,  is  another  question,  which  also  is  immaterial  here,  in 
view  of  the  conclusion  we  have  reached  upon  the  other  braneh 
of  the  case. 

It  may  well  be  contended  that  where  the  description  in  an 
assessment  is  clear  and  unambiguous  as  to  the  property  to  be 
assessed,  it  cannot  be  shown  by  extrinsic  evidence  that  it  was 
intended  to  include  other  property.  It  has  often  been  said 
that  the  assessment-roll,  when  completed  and  certified  to  the 
board  of  supervisors,  is  the  only  evidence  of  the  acts  and 
intentions  of  the  assessor.  (People  v.  San  Francisco  8av, 
Union,  31  CaL  132;  People  etc.  v.  Stockton  etc.  £.  R.  Co., 
49  Cal.  414;  People  v.  Hastings,  34  Cal  571,  574;  AUen  v. 
McKay,  139  Cal.  94, 100.) 

While,  too,  under  our  statute  (Pol.  Code,  sec  3650,  subd.  4), 
an  assessment  of  personal  property  which  did  not  show  tiie 
number,  kind,  amount,  and  quality,  would  not  be  invalid  {San 
Francisco  v.  Pennie,  93  Cal.  465,  469;  Dear  v.  Weineke,  94 
Cal.  322;  San  Francisco  v.  Flood,  64  Cal.  504;  People  v.  Mo- 
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Creery,  34  Cal.  432,  441;  Cooley  on  Taxation,  3d  ed.,  644;  27 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  682),  the  statute  contem- 
plates such  a  showing  (Pol.  Code,  sec.  3650,  subds.  4,  10,  11), 
and  where  Ae  assessment  does  show  the  kind  of  property, 
there  is  certainly  room  for  the  contention  that  the  description 
thus  g^iven  in  pursuance  of  law  cannot  be  treated  as  sur- 
plusage and  wholly  disregarded,  and  that  the  assessment  thus 
made  cannot  be  held  to  include  property  of  a  kind  not  sug- 
gested  by  the  description  given.  But,  as  already  said,  it  is  not 
necessary  here  to  decide  these  questions. 
The  judgment  is  afSrmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 


[8.  F.  No.  8ie7.     Department  One.— May  6,  1905.] 

M.  ISABEL  WYCKOFF,  Administratrix,  etc..  Appellant, 
V.  PAJAEO  VALLEY  CONSOLIDATED  RAILROAD 
COMPANY,  Respondent. 

Oedeb  Qrantino  Nkw  Tbial— Bsvikw  upon  Appkai/— BTnu)Sii  OF  Show- 
ing EBBOBr-PsBSUMPnoN  AS  TO  Gbounds  OF  MonoN.^Upon  appeal 
from  an  order  gnintmg  a  new  trial  the  burden  ie  upon  the  appel- 
lant to  show  error;  and  where  the  grounds  of  the  motion  and  what 
was  used  thereupon  do  not  appear  in  the  record,  it  will  be  eonelu- 
sivelj  presumed  in  favor  of  the  order  that  the  motion  was  in  part 
based  upon  some  ground  upon  which  affidavits  could  be  used,  and 
that  such  affidavits  were  used,  and  were  sufficient  to  justify  the 
order. 

.\PPEAL  from  an  order  of  the  Superior  Court  of  Mon- 
terey County  granting  a  new  triaL   N.  A.  Dom,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lindsay  &  Netherton,  for  Appellant 

S.  F.  Oeil,  and  C.  F.  Lacey,  for  Respondent 

ANGELLOTTI,  J.— This  is  an  appeal  by  plaintiflf  from  an 
order  granting  defendant's  motion  for  a  new  trial.    The  order 
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granting  tiie  motion  does  not  disclose  the  ground  upon  which 
it  was  granted,  and  the  record  on  appeal  nowhere  discloses 
that  the  motion  for  a  new  trial  made  by  defendant  was  not  in 
part  based  upon  grounds  requiring  the  use  of  affidavits  upon 
the  hearing,  such  as  irregularities,  misconduct  of  the  jury, 
accident,  or  surprise,  and  newly  discovered  evidence  (Code 
Civ.  Proc,  sees.  657,  658),  or  that  affidavits  in  support  of  one 
or  more  of  such  grounds  were  not,  in  fact,  used  on  the  hearing 
of  such  motion.  The  case  is  in  no  respect  different  from  that 
of  Skinner  v.  Horn,  144  Cal.  278.  In  that  case  it  was  said  by 
this  court,  speaking  of  an  appeal  from  an  order  granting  a 
new  trial:  ''The  burden  is  on  him  [the  appellant]  to  show 
error  in  the  action  of  the  trial  court.  The  presumption  is 
that  the  order  granting  a  new  trial  was  properly  made,  and, 
in  the  absence  of  a  bill  of  exceptions  showing  what  was  used 
on  the  motion,  unless  the  record  on  appeal  establishes  the 
contrary,  it  will  be  conclusively  presumed  in  favor  of  the 
order  that  the  motion  was  in  part  based  upon  some  ground 
upon  which  affidavits  could  be  used;  that  affidavits  were  in 
fact  used  on  the  hearing,  and  also  that  such  affidavits  were 
sufficient  to  justify  the  court  in  the  making  of  Hie  order 
appealed  from."  (144  Cal.  280.)  It  was  further  pointed 
out  in  that  case  that  the  party  desiring  to  appeal  from  an 
order  granting  a  new  trial  may  always  show  what  was  used 
on  the  hearing  of  the  motion,  by  a  bill  of  exceptions,  settled 
as  authorized  by  section  651  of  the  Code  of  Civil  Procedure. 

It  is  unnecessary  to  notice  the  other  points  made  by  re- 
spondent in  suiJport  of  the  order  appealed  from,  as  such  order 
must  be  affirmed  for  the  reason  already  stated. 

Ihe  order  granting  a  new  trial  is  affirmed. 

Shaw,  J.9  and  Van  Dyke,  J.,  concurred. 
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WILLIAM    P.    THRASHER,    Respondent,    v.    THOMAS 
MORAN,  Appellant. 

FOBXCLOSUBJB  OV  MORTGAGE — DeFAUI/T  JUPOMXNT — APPBABANOl — ^ATTOB- 

NEY's  Fees — Stipulation  in  Mortgage — Prayer  of  Gomflaint^ — 
After  judgment  bj  default  foreclosing  a  mortgage  against  a  defend- 
ant, duly  served,  and  appearing  without  answer,  upon  his  appeal 
this  court  will  disregard  technical  questions  not  affecting  the  merits; 
and  where  the  mortgage  stipnlatecl  for  counsel  fees  of  ten  per  cent 
upon  the  amount  found  due,  to  be  charged  against  the  mortgagor 
and  the  mortgaged  property,  and  the  complaint  prayed  judgment 
for  the  principal  sum  due,  with  interest  from  the  date  of  the  note, 
and  that  the  property  be  sold  i.nd  the  proceeds  applied  to  payment 
of  the  amount  found  due,  "with  interest,  disbursements,  costs,  and 
counsel  fees,''  the  appellant  could  not  b-^  misled  or  surprised  by  a 
decree  providing  for  payment  from  the  proceeds  of  sale  of  a  smaller 
attorney's  fee  than  that  stipulated. 

Id. — ^Attorney's  Fees  Incident  to  Cause  of  Action. — The  attorney's 
fees  are  no  part  of  the  cause  of  action;  but,  like  the  costs,  are  a 
mere  incident  to  it. 

Id. — ^Interest — Pleading — Error  in  JtJDOMENT. — The  complaint  need 
not  state  as  a  separate  allegation  that  interest  was  claimed  at  the 
rate  specified  in  the  note,  from  the  date  of  the  filing  of  the  oom- 
plaint  to  the  entry  of  juagment  but  it  was  sufficient  that  the 
complaint  prayed  for  interest  on  the  note  according  to  its  terms 
from  its  date;  but  it  was  error  to  order  the  payment,  out  of  the 
proceeds  of  sale,  of  a  greater  rate  than  seven  per  cent  per  axmnm 
after  the  entry  of  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinioxL 

T.  Z.  Blakeman,  for  Appellant 

James  P.  Sweeney,  for  Respondent. 

COOPER,  0. — This  is  an  appeal  from  a  default  judgment 
of  foreclosure  on  the  judgment-roll  without  a  bill  of  excep- 
tions. 

It  is  claimed  that  the  prayer  of  the  complaint  did  not  ask 
for  attorney's  fees,  and  that  as  the  relief  granted  against  a 
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defendant  by  default  cannot  exceed  that  prayed  for  in  the 
complaint,  the  judgment  is  erroneous  as  to  attorney's  fees. 
The  law  is  as  stated  by  appellant,  and  the  question  is  as  to 
whether  or  not  the  complaint  in  effect  did  pray  for  attorney's 
fees.  As  a  copy  of  the  complaint  with  a  copy  of  the  sum- 
mons was  served  upon  appellant,  he  must  be  held  to  have  had 
notice  of  all  that  the  complaint  stated  to  him,  without  regard 
to  imaginary  or  technical  criticism.  He  appeared  by  his 
attorney,  and  as  he  did  not  answer  the  complaint,  this  court 
will  not  look  with  favor  upon  technical  questions  that  in  no 
way  effect  the  merits.  The  defendant,  with  a  copy  of  the 
complaint  in  his  hand  and  his  attorn^  in  court,  allowed  judg- 
ment to  go  against  him  by  default;  therefore,  his  position  is 
such  that  this  court  does  not  feel  inclined  to  relieve  him 
unless  the  positive  mandates  of  the  law  entitle  him  to  relief. 

The  complaint  alleges  that  the  mortgage  provides  that  in 
case  of  foreclosure  the  plaintiff  shall  be  entitled  to  ten  per 
cent  upon  the  amount  found  to  be  due  as  counsel  fees,  and 
that  the  mortgagor  and  mortgaged  property  shall  be  liable  to 
plaintiff  for  such  **  counsel  fees/* 

In  the  prayer  of  the  complaint  after  asking  for  judgment 
for  the  amount  due  on  the  promissory  note,  with  interest, 
plaintiff  asks  tiiat  the  property  be  sold  ''and  the  proceeds 
applied  to  the  payment  of  the  amount  due  on  said  note  an<i 
mortgage  with  interest,  disbursements,  costs,  and  counsel 
fees."  We  think  appellant  understood  the  meaning  of  the 
above  language.  The  fact  that  the  decree  provided  for  an 
attorney's  fee  of  fifty  dollars  did  not  take  him  by  surprise. 

In  O'Neal  v.  Hart,  116  Cal.  69,  this  court  held  that  a  pro- 
vision in  a  mortgage  to  the  effect  that  in  a  suit  for  its  fore- 
closure, liie  decree  may  be  had  for  the  sale  of  the  mortgaged 
premises,  and  out  of  the  proceeds  there  might  be  retained  the 
costs  and  charges  of  making  such  sale,  including  counsel  fees, 
authorized  the  court  to  include  such  counsel  fees  in  its  decree 
as  a  part  of  the  obligation  secured  by  the  mortgage. 

In  Alexander  v.  McDow,  108  Cal.  28,  where  the  complaint 
contained  no  allegations  as  to  attorney's  fees,  but  the  promis- 
sory note  set  forth  in  the  complaint  provided  for  them,  and 
the  prayer  of  the  complaint  asked  for  them,  this,  court  said: 
*^It  is  fairly  deducible  from  the  complaint,  therefore,  that 
plaintiff  aate  an  allowance  of  a  specific  sum  as  being  reason- 
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able  and  due  for  attorney ^s  fees  under  the  contract/'  And 
this  conrt  has  held  that  it  is  not  necessary  for  the  complaint 
to  allege  that  the  mortgage  provides  for  attorney's  fees. 
{Orange  Growers'  Bank  y.  Duncan,  133  Cal.  254.)  The  at- 
torney's fees  are  not  the  cause  of  action,  but,  like  the  costs,  a 
mere  incident  to  it.  {Carriere  ▼.  Mintum,  5  Cal  435 ;  Monroe 
V.  Fohl,  72  Cal.  571;  Rapp  v.  Spring  Valley  Gold  Co.,  74  Cal. 
532;  White  v.  AUatt,  87  Cal.  248.) 

The  complaint  prayed  for  interest  on  the  promissory  note 
according  to  its  terms  from  its  date.  It  was  not  necessary  to 
state  as  a  separate  allegation  that  interest  was  claimed  at 
the  rate  specified  in  the  note  from  the  date  of  filing  the  com- 
plaint to  the  entry  of  judgment.  The  case  cited  by  appellant 
does  not  lend  countenance  1x)  such  contention.  The  judgment 
directs  the  commissioner,  out  of  the  proceeds  of  sale  to  pay 
"the  costs  taxed  at  $21.95  and  the  sum  of  $50  counsel  fees  of 
foreclosure  with  interest  thereon  from  this  date  at  the  rate  of 
ten  per  cent  per  annum."  This  part  of  the  judgment  is  erro- 
neous, as  the  legal  rate  of  interest  after  judgment  is  seven 
per  cent. 

The  judgment  should  be  modified  by  striking  out  the  words 
*'ten  per  cent"  and  inserting  in  lieu  tiiereof  the  words  "seven 
per  cent"  As  the  matter  is  trivial,  and  the  attention  of  the 
court  below  was  not  called  to  it,  the  appellant  should  not 
recover  the  costs  of  this  appeal. 

We  advise  that  the  judgment  be  modified  by  striking  out 
the  words  "ten  per  cent"  and  inserting  in  lieu  thereof  "seven 
per  cent,"  and  as  thus  modified  it  be  affirmed,  the  respondent 
to  recover  costs  of  this  appeal. 

Oray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  modified  by  striking  out  the  words  "ten  per  cent"  and 
inserting  in  lieu  thereof  "seven  per  cent,"  and  as  thus  modi- 
fied it  stands  affirmed,  the  respondent  to  recover  costs  of  this 
appeaL  Henshaw,  J.,  Lorigan,  J.,  McFarland,  J. 
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[S.  F.  No.  3263.     Department  Two.— Maj  6,  1905.] 

HUMBOLDT  LUMBEB  MILL  CO.  AppeUant,  v.  EDWAED 
CRISP  et  aL,  Bespondents. 

Mechanics'  Liens — ^Buiij>ing  Destboyed  bt  Ii'ibe— Lien  mot  Allowed 
UPON  Land. — ^Under  the  Mechanics'  Lien  Law,  a  daim  of  lien  has 
nothing  upon  which  it  can  attach,  where  the  building,  while  uncom- 
pleted, was  destroyed  bj  fire  without  the  fault  of  the  owner,  and  the 
daim  was  subsequently  filed  only  upon  the  vacant  land.  The  com- 
pleted building  is  made  the  principal  thing  upon  which  the  right 
of  lien  is  given,  and  the  land  upon  which  it  is  situated  is  an 
incident  of  its  completion;  and  if  there  is  no  building,  the  court 
cannot  determine  that  any  land  ''may  be  required  for  its  convenient 
use." 

Id. — Theory  op  Statute  —  Equitable  Biq:xts  of  Lien  Claimant  — 
gonsidebation — ^benefit  to  owneb — ^loss  ov  buildino  and  lisn. 
— ^The  Mechanics'  Lien  Law  proceeds  upon  the  theory  that  the  la- 
borer or  materialman  has  an  equitable  rigU  to  follow  his  labor  or 
material  into  the  building  of  which  it  is  a  component  part,  and  that 
the  benefit  conferred  upon  the  owner  thereby  is  the  consideration  for 
conferring  the  right  of  lien.  This  consideration  does  not  exist 
where  the  building  is  destroyed  before  completion  and  delivery 
thereof  to  the  owner;  and  the  lien  in  such  case  must  share  the  fate 
of  the  building. 

APPEAL  from  a  judgment  of  the  Superior  Cotirt  of  Marin 
County.    P.  M.  Angellotti,  Judge. 

The  facts  are  stated  in  the  opinion. 

Samuel  Bosenheim,  and  A«  O.  &  H.  K.  Eells,  for  Appellant 

Adams  &  Adams,  for  Edward  Crisp,  Bespondent 

QEAY,  C. — This  action  was  brought  to  enforce  mechanics* 
liens  upon  three  acres  of  land  owned  by  defendant  upon  which 
a  house  in  course  of  construction  had  been  destroyed  by  fire, 
without  any  fault  of  the  owner,  before  it  was  completed,  and 
before  the  claim  of  lien  was  filed.  The  defendant  had  judg- 
ment, and  the  plaintiff  appeals  therefrom. 

We  are  of  opinion  that  under  the  peculiar  language  of  our 
Mechanics'  Lien  Law  the  lien  has  nothing  to  which  it  can 
attach  if  filed  after  the  destruction  of  the  building. 
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Section  1185  of  the  Code  of  Civil  Procedure  provides:  **The 
land  upon  which  any  building,  improvement,  well,  or  struc- 
ture is  constructed,  together  with  a  convenient  space  about 
the  same,  or  so  much  as  may  be  required  for  the  convenient 
use  and  occupation  thereof,  to  be  determined  by  the  court  on 
rendering  judgment  is  also  subject  to  the  lien,  if  at  the  com- 
mencement of  the  work,  or  of  the  furnishing  of  the  materials 
for  the  same,  the  land  belonged  to  the  person  who  caused  said 
building,  improvement,  well,  or  structure  to  be  constructed, 
altered,  or  repaired,  but  if  such  person  owned  less  than  a  fee- 
simple  estate  in  sai4  land,  then  only  his  interest  therein  is 
subject  to  such  lien."  If  there  is  no  building  it  will  be 
impossible  for  the  court  to  determine  that  any  land  ''may  be 
required  for  its  convenient  use."  In  this  case  it  was  essen- 
tial that  the  findings  should  dispose  of  all  questions  as  to  the 
land  that  might  be  necessary  for  the  convenient  use  of  the 
building;  and  accordingly  the  court  did  find  ''that  the  said 
land  is  not,  nor  is  any  part  thereof,  required  for  the  con- 
venient use  and  occupation  of  the  building  for  and  upon  which 
plaintiffs  furnished  labor  and  material." 

This  finding  was  the  logical  deduction  from  the  other  find- 
ings of  the  court  to  the  effect  that  before  the  building  was 
completed,  before  it  was  delivered  to  the  owner,  and  before 
any  lien  was  filed,  it  was  destroyed  by  fire  without  any  fault 
of  defendant.  In  view  of  these  findings  and  the  above-quoted 
statute,  the  court  could  enter  no  judgment  decreeing  a  lien 
upon  any  land.  It  would  not  fit  the  language  of  the  code  nor 
answer  the  requirements  thereof  to  confine  the  findings  to 
"such  portion  of  the  land  as  was  necessary  for  the  convenient 
use  and  occupation  of  the  building  designed,"  as  contended 
by  appellant;  for  the  code  says,  "so  much  as  may  be  required 
for  the  convenient  use  and  occupation  thereof."  This  lan- 
guage looks  to  an  existing  house  that  can  be  occupied  in  the 
future,  and  not  to  a  vacant  lot  upon  which  no  house  exists. 

In  addition  to  the  foregoing  considerations  our  Mechanics' 
Lien  Law  proceeds  upon  the  theory  that  the  laborer  and  mate- 
rialman has  an  equitable  right  to  follow  his  labor  and  mate- 
rial into  the  building  of  which  it  has  become  a  component 
part  and  have  a  lien  on  the  building  because  it  contains  in  it 
such  labor  and  material,  and  that  it  is  not  just  that  the  owner 
should  succeed  to  that  labor  and  material  without  seeing  to  it 
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that  compensation  is  rendered  therefor  to  the  persons  furnish- 
ing such  labor  and  material. 

In  Tuttle  V.  Montford,  7  CaL  358,  it  is  said:  **The  lien  of 
the  mechanic,  artisan  and  materialman  is  more  equitable  and 
more  favored  in  law,  because  these  parties  have,  at  least  in 
part,  created  the  very  property  upon  which  the  lien  attaches.*' 

In  Avery  v.  Clarke,  87  Cal.  628/  it  is  said:  ''The  principle 
upon  which  liens  are  allowed  in  favor  of  mechanics  and  mate- 
rialmen is,  tiiat  their  labor  and  materials  have  given  value  to 
the  buildings  upon  which  they  have  been  expended,  and  that 
it  is  inequitable  that  the  owner  of  the  land  who  has  contracted 
with  them  for  such  improvement  or  who  has  stood  by  the  seen 
the  improvement  in  progress  without  making  objection,  should 
have  the  benefit  of  their  expenditures  without  making  com- 
pensation therefor." 

In  Davies  Henderson  Lumber  Co.  v.  Oottschalkj  81  Cal. 
641,  it  is  said:  ''The  owner  is  not  made  personally  liable  to 
the  materialmen,  but  his  property  is  made  liable  for  the 
material  which  he  has  actually  received  and  retains  in  his 
building.    This  it  seems  to  us  is  eminently  just  and  right." 

The  decisions  in  thia  state  seem  to  regard  the  benefit  con- 
ferred upon  the  owner  by  placing  the  labor  and  materials  in 
his  building  as  the  true  consideration  for  conferring  the  right 
of  lien  upon  the  parties  furnishing  such  labor  and  materials. 
It  cannot  be  said  that  this  consideration  exists  where,  as  in 
this  case,  the  building  is  destroyed  before  completion  and 
before  delivery  to  the  owner.  Here  the  owner  has  not  derived, 
and  can  never  derive,  any  benefit  from  the  labor  and  mar 
terials  furnished. 

A  further  reason  why  the  lien  should  not  apply  to  the  land 
in  this  case  is  found  in  a  consideration  and  comparison  of 
sections  1183  and  1185  of  the  Code  of  Civil  Procedure.  The 
first  of  these  sections  gives  a  lien  "upon  the  property  upon 
which  they  have  bestowed  labor  or  furnished  materials."  The 
second  section  cited  says  that  certain  land  "is  also  subject  to 
the  lien."  In  these  provisions  we  see  an  intention  of  the 
legislature  to  make  the  lien  on  the  building  the  principal 
thing,  and  the  lien  upon  the  land  on  which  it  is  situated  an 
incident  of  the  completion  of  the  building,  and  that  when  th« 
building  is  destroyed  before  completion,  there  can  be  no  lieu 

122  Km.  St.  Bep.  271. 
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against  the  land  on  which  it  was  being  erected :  ''That  the  lien 
shared  the  fate  of  the  building ;  and  that  the  reason  for  bind- 
ing the  land  ceases  with  the  destruction  of  the  building/*. 
{Ooodman  v.  Baerlocher,  88  Wis.  287;*  Presbyterian  Church 
V.  Stettler,  26  Pa.  St.  246;  Wigton  &  Brook's  Appeal  28  Pa 
St  163;  Civ.  Code,  sec.  3540.) 

The  above  and  foregoing  oonstmctions  of  our  Mechanics 
Lien  Law  also  find  support  in  the  following  well-considered 
cases:  Coddington  v.  Hudson  etc.  Dry  Dock  Co.,  31  N.  J.  L. 
477;  Wood  &  Co.  V.  Wilmington  Conference  Academy,  1 
Marvel  (Del.)  416;  Holzhour  v.  Meer,  59  Mo.  434.  8hines*s 
Ezecv4rix  v.  Heimhurger,  60  Mo.  App.  174. 

The  courts  of  several  of  the  states  undoubtedly  hold  that 
the  mechanics'  lien  extends  to  the  land  even  though  the  build- 
ing be  destroyed  before  completion;  but  an  examination  of 
these  cases  discloses  that  in  many  instances  they  turn  upon 
the  peculiar  language  of  the  statute  there  under  considera- 
tion, charging  the  land  primarily  with  the  lien.  It  will  be 
unnecessary  to  review  the  cases  from  those  states  which  adhere 
to  the  doctrine  last  referred  to.  Tt  is  sufficient  to  say  that  we 
concur  in  the  reasoning  of  those  cases  cited  from  Pennsylvania 
and  Wisconsin.  The  mechanics'  lien  statutes  of  these  two 
states  seem  to  accord  most  nearly  with  our  own.  There  are, 
however,  stronger  reasons  to  be  found  in  our  statutes  why 
the  lien  should  not  apply  to  the  land,  the  building  being 
destroyed,  than  are  to  be  found  in  the  statutes  of  any  other 
state.  One  of  these  reasons  is  already  adverted  to,  and  consists 
in  the  fact  that  the  land  to  which  the  lien  is  to  apply  must  be 
designated  by  the  court,  and  is  limited  to  the  convenient  occu- 
pation of  the  building. 

We  advise  that  the  judgment  be  afOrmed. 

Cooper,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Henshaw,  J.,  Lorigan,  J.,  McFariand,  J. 


1  43  Am.  St.  Rep.  893,  and  not€b 
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[B.  F.  No.  2912.     Department  One.— May  6,  1905.] 

DAVID  CUTTEN,  Respondent,  v.  C.  E.  PEARS  ALL,  Ap- 
pellant. 

OovMissiON  lOB  8ais  ow  IiA.Ni>— Sxtbstituteo  Oomtract — Pabol 
EviDENGB. — Where  a  written  eontraet  sued  upon,  giving  a  definite 
commission  upon  the  sale  of  land,  was  evidently  intended  as  a 
substitute  for  a  prior  contract,  giving  different  terms  relating  to  a 
particular  proposed  sale,  which  was  omitted  in  the  contract  sued 
upon,  the  two  contracts  are  not  to  be  taken  together  as  one  contract, 
and  there  can  be  no  parol  evidence  of  any  different  terms  or 
intention  of  the  parties  than  that  expressed  in  the  contract  sued 
upon.  It  is  only  an  ambiguous  description  in  the  eontraet  sued 
upon  that  parol  evidence  may  be  admitted  to  explain. 

Id. — Pleading — Admission  or  Execution. — Where  the  complaint  con- 
tained a  copy  of  the  contract  sued  upon,  its  genuineness  and  due 
execution  were  admitted  by  the  failure  of  the  defendant  to  deny 
the  same  in  a  verified  answer. 

Id. — ^Nonsuit  Properly  Denied. — Where  there  was  evidence  tending  to 
sustain  the  allegations  of  the  complaint  that  the  plaintiff  duly  per- 
formed the 'conditions  of  the  contract  to  be  performed  by  him,  that 
the  proposed  sale  was  consummated,  and  that  no  part  of  the  agreed 
sum  was  paid,  a  motion  for  a  nonsuit  was  properly  denied. 

Id. — Evidence — Proop  or  Sale. — Evidence  was  admissible  for  the  plain- 
tiff to  prove  a  sale  to  other  parties  than  those  mentioned  in  the 
former  contract. 

Id. — Question  por  Jury — Ambiguity  or  Description — Oonpucting 
EviDBNCE — ^Instructions. — Where  the  evidence  was  conflicting  as 
to  what  was  intended  by  an  ambiguous  descriptive  pharse  in  the 
contract,  and  whether  or  not  it  was  intended  to  refer  to  the  prior 
proposed  sale  or  to  any  sale  to  be  consummated,  it  was  a  question 
for  the  jury  what  was  the  real  intention  of  the  parties;  and  where 
the  court  substantiahy  left  that  question  to  the  jury,  in  instructions 
that  were  subject  to  criticism,  they  could  not  be  prejudicial,  if  not 
misleading  to  the  jury.     [Per  Shaw,  J.,  and  Angellotti,  J.] 

Id. — Question  por  Court — Matter  Lett  to  Jury — Error  not  Preju- 
dicial.— It  was  proper  for  the  court  to  determine  the  meaning  of 
the  contract  sued  upon;  but  where  an  instruction  leaving  its  mean- 
ing to  the  jury  was  not  prejudicial  to  the  appellant,  it  is  not  ground 
for  reversal.     [Per  Van  Dyke,  J.,] 

Id. — Instructions  Substantially  Given. — It  was  not  error  to  refuse 
instructions  substantially  covered  by  instructions  given  by  the  court 

ID^— -Order  Denying  New  Trial — Conflicting  Evidence. — An  order 
denying  a  new  trial  to  the  defendant  will  be  affirmed  where  the 
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evidence  was  substantiany  eonflieting,  and  there  was  snflScient  evi- 
dence to  sustain  the  verdict  for  the  plaintiff  upon  his  theory  of  the 


APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County  and  from  an  order  denying  a  new  trial.  E.  W 
Wilson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  N.  Qillett,  for  Appellant 

Ernest  Sevier,  and  Denver  Sevier,  for  Respondent 

VAN  DYKE,  J. — The  complaint  in  the  action  under  con- 
sideration  contains  three  counts:  The  fii*st  is  upon  an  ex- 
press contract,  a  copy  of  which  is  set  forth;  the  second  is  a 
common  count  in  assumpsit;  the  third  is  a  common  count  for 
money  had  and  received.  The  contract  set  forth  in  the  first 
count  of  the  complaint  is  as  follows : — 

''Eureka,  California,  Dec.  29th,  1899. 

"It  is  agreed  by  C.  E.  Pearsall  and  David  Cutten,  that  his 
commissions  for  services  rendered  in  securing  lands  in  T.  8  N., 
R.  1  E.  and  T.  8  N.,  R.  2.  E.,  Humboldt  Meridian,  and  for  all 
services  heretofore  rendered  by  him,  and  for  all  services  here- 
after to  be  rendered  by  him  in  the  sale  of  the  tract  of  land  on 
Little  River  and  Maple  Creek,  known  as  the  Pearsall  deal, 
shall  be  the  sum  of  $7,500.00,  when  the  sale  is  consummated. 

"  (Signed)         C.  E.  Peaesaul. 

**I  approve  the  contract    •  B.  P.  Durphy." 

It  is  also  alleged  in  the  complaint  that  the  plaintiff  had  duly 
performed  all  the  conditions  of  said  contract  to  be  performed 
by  him;  that  the  sale  mentioned  in  said  contract  has  been 
duly  consummated,  and  that  the  defendant  had  not  paid  plain- 
tiff said  sum  of  seventy-five  hundred  dollars,  or  any  part 
thereof.  The  complaint  is  unverified,  and  the  answer,  which 
is  also  unverified,  contains  simply  a  general  denial. 

The  case  was  tried  before  a  jury  and  a  verdict  rendered  in 
favor  of  the  plaintiff  for  the  sum  mentioned, — to  wit,  seven 
thousand  five  hundred  dollars, — with  interest  thereon  at  the 
rate  of  seven  per  cent  per  annum  from  January  24,  1901. 

The  defendant  thereafter  moved  for  a  new  trial,  which  waa 
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denied,  and  he  appeals  both  from  the  judgment  and  from  the 
order  den3riBg  his  motion  for  a  new  trial. 

In  support  of  the  appeal  the  appellant  relies  upon  eertaiD 
alleged  errors  conmiitted  by  the  trial  court  in  the  admission 
and  exclusion  of  certain  evidence,  and  in  giving  and  refusing 
to  give  certain  instructions.  The  main  contention,  however, 
appears  to  be,  and  is  so  admitted  by  counsel  in  the  oral  argu- 
ment, that  the  evidence  does  not  support  the  verdict. 

It  is  claimed  that  the  evidence  fails  to  support  the  verdict, 
on  the  assumption  or  theory  that  the  contract  set  forth  in  the 
complaint  as  the  basis  of  the  action  is  not  the  entire  contract 
between  the  parties,  but  that  it  must  be  taken  in  connectiou 
with  a  prior  written  contract  between  the  parties  on  the  same 
subject.  It  appears  that  in  the  summer  of  1897  plaintiff  and 
defendant  were  engaged  as  brokers  in  the  selling  of  lands  in 
Humboldt  County  under  an  oral  agreement.  The  plaintiff 
in  his  testimony  stated:  *'I  was  to  get  the  land  together, 
assist  in  getting  the  land  together,  get  it  as  cheap  as  possible, 
and  at  that  time  we  had  an  understanding  that  we  would 
divide  the  profits  equally  up  to  twelve  dollars  an  acre.  .  .  . 
I  did  not  know  who  the  purchaser  waa  to  be  until  we  started 
in.  .  .  .  In  November,  1897,  Mr.  B.  F.  Durphy  came,  he  was 
the  supposed  purchaser  or  promoter.  .  .  .  Mr.  Durphy  had 
parties  in  the  east  who  were  going  to  purchase  it.  .  .  . 
Through  the  year  1898  the  sale  was  still  being  made  to  Mr. 
Durphy  and  the  men  he  represented.  I  understood  that  he 
had  men  in  Ae  east  who  were  going  to  take  the  land.  I 
didn't  care  who  Mr.  Pearsall  sold  his  land  to.  .  .  .  During 
all  this  time  Mr.  Pearsall  was  still  making  the  sale  to  Mr. 
Durphy  and  I  expected  right  along  through  the  year  1898 
and  1899,  every  month  or  two  that  this  sale  would  be  closed. 
Mr.  Durphy  told  us  his  plans  and  what  progress  he  was  mak- 
ing.'' 

Finally,  the  parties  entered  into  the  following  written  con- 
tract:— 

''This  agreement  made  this  17th  day  of  March,  1899,  be- 
tween C.  E.  Pearsall  of  the  county  of  Humboldt,  state  of 
California,  the  party  of  the  first  part,  and  David  Cutten  of 
the  same  county  and  state,  the  party  of  the  second  part,  wit- 
Qosseth : 

''That  it  is  hereby  agreed  by  and  between  the  parties  hereto 
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that  the  said  party  of  the  second  part  shall  aid  and  assist  the 
said  party  of  the  first  part  in  securing  titles  to,  deeds,  assign- 
ments, transfers,  and  all  other  work  requisite  in  selling  a 
tract  of  10,000  acres  more  or  less  of  redwood  or  other  lands, 
situate  in  Humboldt  County,  California,  on  Little  River  and 
Maple  Creek  in  Township  8  North,  Ranges  1  and  2  East, 
Humboldt  Meridian,  to  B.  F.  Durphy,  of  Boston,  Massa- 
chusetts, or  to  his  agent,  or  to  any  other  person  on  corpora- 
tion through  him  or  suggested  by  him,  and  in  consideration 
for  said  services,  it  is  agreed  between  the  parties  hereto,  that 
the  party  of  the  first  part  shall  pay  to  the  party  of  the  second 
part  after  the  said  lands  are  sold  one  half  of  the  product  of 
what  remains  after  deducting  all  necessary  local  expenses  in 
making  such  sale  together  with  the  amount  paid  for  said 
lands,  from  an  average  total  of  $12.00  per  acre  for  each  acre 
sold  of  tiie  whole  amount,  and  such  payment  is  to  cancel  all 
claims  the  party  of  the  second  part  may  have  against  the 
said  party  of  the  first  part.  .  .  .  And  it  is  further  agreed 
between  the  parties  hereto  that  if  for  any  reason  this  sale 
cannot  be  made,  the  party  of  the  second  part  shall  have  no 
claim  against  the  party  of  the  first  part  for  services  rendered 
in  this  matter." 

Prior  to  the  execution  of  the  foregoing  contract  the  par- 
ties, Cutten  and  Pearsall,  had  been  operating  under  an  oral 
agreement,  as  already  stated.  Subsequently  it  appears  that 
there  was  some  misunderstanding  or  hitch  in  the  contemplated 
deal  between  defendant  and  Durphy,  and  the  plaintiff  became 
dissatisfied  with  the  terms  of  the  agreement  entered  into  on 
his  part,  fearing  that  in  case  the  lands  should  be  turned  over 
by  defendant  to  some  other  parties  he  might  lose  his  commis- 
sions or  the  value  of  his  services  entirely.  He  testifies:  ''In 
the  fall  of  1899  Mr.  Durphy  and  Mr.  Wandesforde  and  Mr. 
Pearsall  were  quarreling  among  themselves,  and  the  price  of 
the  land  kept  going  up  until  I  became  alarmed  that  if  the  sale 
was  made  my  profits  would  be  cut  out  by  reason  of  the  in- 
creased price  of  the  land,  and  I  wanted  Mr.  Pearsall  to  give 
me  a  specified  sum  instead  of  the  commission  that  I  was  to 
receive.  This  sum  was  $7,500.00."  He  further  testifies: 
"I  said  you  folks  have  your  difficulties  among  yourselves.  I 
want  a  contract  for  a  stipulated  sum.  ...  I  told  him  I 
wanted  a  contract  signed  now,  before  I  went  any  further  with 
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the  thing,  or  else  I  would  see  about  it,  and  I  wrote  up  the  con- 
tract and  he  signed  it,  and  Mr.  Durphy  was  there,  and  I  said 
to  Mr.  Durphy  you  approve  this  contract,  you  see  that  I  will 
get  my  money,  that  is  what  he  approved  it  for,  that  is  all  I 
cared  about.  ...  I  wanted  Mr.  Pearsall  to  sell  the  lands  to 
anybody." 

It  will  be  seen  by  reference  to  the  two  contracts  that  the 
one  sued  upon  is  different  in  two  very  important  points  from 
the  contract  of  March,  and  the  latter  was  evidently  intended 
between  the  parties  to  be  substituted  for  the  former.  The 
compensation  to  the  plaintiff  for  his  services  was  to  be  a 
definite  sum  instead  of  commissions,  and  the  qualification  in 
the  former  contract  that  the  sale  contemplated  was  to  be  "to 
B.  F.  Durphy,  of  Boston,  Massachusetts,  or  to  his  agent,  or 
to  any  other  person  or  corporation  through  or  suggested  by 
him,''  was  entirely  omitted  from  the  last  contract,  and  in 
lieu  thereof  the  payment  was  to  be  made  ''when  the  sale  is 
consummated."  This  last  contract  is  the  one  sued  upon  and 
the  complaint  contains  a  copy  thereof,  and  the  genuineness 
and  due  execution  of  such  instrument  is  admitted  by  the  fail- 
ure of  the  defendant  to  deny  the  same  by  a  verified  answer. 
(Code  Civ.  Proc,  sec.  447.)  The  terms  of  the  last  instru- 
ment between  the  parties — to  wit,  the  one  in  suit — having 
been  reduced  to  writing,  there  can  be  no  evidence  of  terms 
other  than  the  contents  of  the  writing,  except  in  certain  speci- 
fied cases,  none  of  which  are  applicable  here.  The  validity  and 
genuineness  of  the  instrument  are  admitted  by  the  pleadings, 
as  already  shown,  and  there  is  no  mistake  or  imperfection  id 
the  writing  which  appears  or  has  been  put  in  issue  by  the 
pleadings.  (Code  Civ.  Proc,  sec.  1856.)  The  intention  of 
the  parties  is  to  be  ascertained  from  this  writing  alone.  (Civ. 
Ck)de,  sec.  1639.)  The  only  part  of  the  agreement  in  suit 
about  which  there  can  be  any  doubt,  and  in  reference  to  which 
oral  testimony  would  be  permissible  at  all  to  explain  it,  is 
what  is  understood  as  the  "Pearsall  deal."  The  plaintiff 
testifies  that  the  sale  of  this  land  was  known  as  the  "Pearsall 
deal,'*  and  the  witness  Durphy  testified:  "The  words  'Pear- 
sall deal*  refer  to  the  Little  River  and  Maple  Creek  tract  of 
land."    The  witness  Wandesforde's  testimony  is  similar. 

The  complaint,  after  setting  forth  the  contract, — ^the  genu- 
ineness and  due  execution  of  which  are  admitted, — alleges  that 
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the  plaintiff  has  duly  performed  all  the  conditions  of  said 
contTact  to  be  performed  by  him,  and  that  the  sale  of  the 
lands  mentioned  in  said  contract  has  been  duly  consummated, 
and  that  the  defendant  has  not  paid  the  plaintiff  the  sum  of 
seventy-five  hundred  dollars  or  any  part  thereof.  The  only 
issues  presented  by  the  pleadings  to  be  passed  upon  by  the 
jury  were, — 1.  Whether  the  plaintiff  had  performed  the  con- 
ditions of  this  contract, — and  there  seems  to  be  no  question 
as  to  that;  and  2.  Whether  the  sale  of  the  land  mentioned  in 
the  contract  had  been  consummated.  In  the  oral  argument 
on  behalf  of  the  appellant,  counsel  says:  ''It  appears  that 
nearly  two  years  after  the  original  contract  was  entered  into, 
the  defendant  did  effect  a  sale  of  the  lands  to  parties  other 
than  B.  F.  Durphy.  This  fact  appears  from  a  contract  of 
sale  in  writing,  entered  into  between  Pearsall  aud  one  Henry," 
and  counsel  complains  that  this  evidence  was  introduced 
against  the  objection  of  the  appellant.  It  being  an  issue  to  be 
proved  whether  the  sale  had  been  consummated,  it  was  proper 
for  the  plaintiff  to  introduce  any  competent  evidence  to  sup- 
port that  issue  on  his  behalf,  and  it  makes  no  difference 
whether  the  evidence  was  obtained  from  the  defendant  or 
from  any  other  party.  The  evidence  shows  that  the  plaintiff 
did  duly  perform  the  contract  on  his  part  to  be  performed, 
and  that  he  has  not  been  paid  for  his  services  according  to 
the  contract  is  quite  evident  from  the  protracted  contest  on 
the  part  of  the  defendant  to  resist  such  payment. 

Defendant's  motion  for  a  nonsuit  under  the  circumstances 
was  properly  denied. 

As  already  stated,  the  court  did  not  err  in  permitting  the 
plaintiff  over  defendant's  objection  to  offer  in  evidence  the 
contract  bearing  date  August  21,  1900,  between  the  defendant 
and  J.  E.  Henry  &  Sons.  The  purpose  of  the  evidence  was 
in  support  of  the  allegation  of  the  complaint,  which  was 
denied  by  the  defendant,  that  the  sale  of  the  lands  mentioned 
in  the  contract  sued  upon  had  been  duly  consummated. 

Appellant  takes  exception  to  a  x>ortion  of  the  instruction 
given  at  the  request  of  the  plaintiff  as  follows:  "That  a  sale 
of  said  lands  was  either  made  to  B.  F.  Durphy  or  to  the  per- 
son suggested  by  or  through  him,  or,  if  not  made  to  such  a 
person,  that  it  was  understood  and  agreed  between  the  parties 
that  the  plaintiff  should  receive  such  compensation,  no  matter 
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to  whom  such  lands  should  be  sold/'  Appellant  claims  that, 
there  is  no  evidence  to  warrant  such  an  inslruction.  By  the 
terms  of  the  written  contract  sued  upon  the  plaintiff  is  entitled 
to  his  compensation  ''when  the  sale  is  consummated,"  and, 
as  already  stated,  the  limitation  in  the  former  contract  is 
entirely  omitted.  The  only  objection  that  can  be  made  to  the 
portion  of  the  instruction  complained  of  is,  that  it  submitted 
to  the  jury  the  question  that  was  proper  for  the  court  to 
determine  as  matter  of  law, — to  wit,  the  interpretation  or 
meaning  of  the  written  contract  sued  upon.  (Code  Ciy. 
Proc,  sec.  1858.)  It  is  not  apparent,  however,  that  the  ac- 
tion of  the  court  in  this  respect  could  have  prejudiced  the 
defendant. 

The  appellant  further  assigns  as  error  the  refusal  of  the 
court  to  give  defendant's  instruction  No.  6,  but  the  court  did 
give  defendant's  instruction  No.  5,  as  modified,  in  the  follow- 
ing language:  ''If  a  parly  to  a  contract  breaks  it  and  fails 
thereby  or  refuses  to  carry  out  its  terms,  the  other  party  may 
treat  the  contract  as  at  an  end,  and  the  party  causing  a  breach 
thereof  cannot  maintain  an  action  tiiereon  against  the  other 
party,  therefore  I  instruct  that  if  you  find  from  the  evidence 
that  the  plaintiff  under  the  contract  set  forth  in  his  complaint 
was  to  render  certain  services  to  the  defendant  in  the  sale  of 
the  tract  of  land  mentioned  in  the  said  complaint  and  which 
consisted  in  part  of  securing  deeds  of  said  land  to  be  made  in 
the  name  of  the  said  defendant  and  placed  in  escrow  to  be 
dielivered  to  him  upon  the  payment  of  the  price  of  the  land 
conveyed  thereby,  and  if  you  further  find  that  after  the  exe- 
cution of  the  said  contract  the  said  plaintiff  without  the  con- 
sent of  the  defendant  abandoned  the  contract  between  them 
and  in  pursuance  of  such  abandonment  went  to  different  own- 
ers of  said  land  and  induced  them  not  to  leave  their  deeds  in 
the  defendant's  name  but  to  make  new  deeds  in  favor  of  one 
H.  W.  Wandesforde,  and  in  pursuance  of  which  and  for  the 
purpose  of  preventing  the  said  defendant  from  consummat- 
ing such  pale  deeds  to  said  land  were  so  made  in  favor  of  the 
said  Wan  lesforde,  then  I  instruct  you  that  the  said  plaintiff 
cannot  recover  in  this  action,  and  your  verdict  should  be  for 
the  defendant."  This  instruction  as  given  substantially  cov- 
ers the  ground  embraced  in  the  sixth  instruction,  and  there- 
fore the  refusal  to  give  it  was  harmless,  and  the  same  may  be 
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said  of  defendant's  instruction  No.  7,  g^yen  by  the  court  as 
modified. 

The  main  ground  on  which  the  motion  for  a  new  trial  was 
based  was  the  alleged  insuffidency  of  the  evidence  to  justify 
the  verdict. 

.  ''The  granting  or  denying  a  new  trial  on  the  ground  that 
the  evidence  is  insufficient  to  justify  the  verdict,  where  there 
is  a  substantial  conflict  in  the  evidence,  rests  so  fully  in  the 
discretion  of  the  trial  court,  that  its  action  is  conclusive  upon 
this  court,  unless  it  appears  that  there  has  been  an  abuse  of 
such  discretion."    (Domico  v.  Casassa,  101  C  \  413.) 

The  judgment  and  order  appealed  from  are  affirmed. 

SHAW,  J.,  concurring. — ^I  concur  in  the  judgment.  The 
contract  of  December  29,  1899,  provided  that  the  plaintifF 
should  receive  seventy-five  hundred  dollars  for  his  services  in 
"the  sale  of  the  tract  of  land  on  Little  River  and  Maple 
Creek,  known  as  the  'Pearsall  deal,'  "  and  that  the  money 
should  become  due  when  the  sale  was  consunmiated.  The 
complaint  avers  that  the  sale  had  been  consummated  before 
the  action  was  begun.  The  answer  denies  this  allegation.  It, 
therefore,  became  a  material  issue  in  the  case  whether  or  not 
the  sale  referred  to  in  the  agreement  had  been  consummated 
at  the  time  the  action  was  begun.  The  above-quoted  clause 
is  ambiguous,  and  for  this  reason  it  was  competent  to  intro- 
duce parol  evidence  of  the  circumstances  under  which  the 
agreement  was  executed  for  the  purpose  of  determining  there- 
from what  was  meant  by  the  phrase  "Pearsall  deal."  Upon 
this  question  the  evidence  was  conflicting.  The  theory  of  the 
plaintifF  was,  and  there  was  evidence  in  support  of  it,  that 
prior  to  the  execution  of  either  of  the  contracts  referred  to 
the  plaintiff  and  the  defendant;  with  others,  were  engaged  in 
tile  enterprise  of  obtaining  options  from  a  large  number  of 
owners  of  small  tracts  of  timber  land  for  the  purpose  of 
obtaining  control  of  a  large  body  of  such  land,  and  making  a 
sale  thereof  to  some  third  person,  and  that  this  particular 
enterprise  was  what  was  known  as  the  "Pearsall  deal,"  and 
that  in  the  light  of  this  testimony  the  sale  of  the  tract  known 
as  the  "Pearsall  deal,"  mentioned  in  the  contract  sued  on, 
meant  any  sale  of  the  particular  tract  which  was  then  under 
the  oontrol  of  the  parties  to  any  person.    Thr  theory  of  the 
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defendants,  on  the  other  hand,  was,  that  at  the  time  the  con- 
tract of  December  29th  waa  executed  the  only  deal  in  con- 
templation between  the  parties,  and  the  one  referred  to  in  the 
contract  sued  on,  was  the  sale  to  B.  P.  Durphy  of  the  particu- 
lar tract  of  land  upon  which  they  had  previously  obtained 
options,  being  the  sale  referred  to  in  the  agreement  of  March 
17,  1899,  set  forth  in  the  opinion  of  Mr.  Justice  Van  Dyke, 
and  that  as  this  sale  had  never  been  consummated  the  plain- 
tiflF  was  entitled  to  no  compensation.  It  was  a  question  for 
ttie  jury  to  determine  which  of  these  two  interpretations  of 
che  ambiguous  phrase  of  the  contract  was  the  real  expression 
of  the  intention  of  the  parties. 

Upon  this  point  the  court  instructed  the  jury  that  the  con- 
tract could  be  explained  by  reference  to  the  circumstances 
under  which  it  was  made,  and  the  matter  to  which  it  relates, 
in  case  the  intention  could  not  be  ascertained  from  the  writ- 
ing alone,  and  that  if  they  found  that  it  was  understoood  I  y 
the  contract  that  the  plaintiff  should  have  no  claim  against 
the  defendant  for  services  in  the  sale  of  the  land  unless  the 
same  should  be  sold  to  Durphy  or  his  agent,  or  some  person 
suggested  by  him,  and  that  the  sale  was  not  made  to  such  per- 
son, then  they  should  find  for  the  defendant;  but  that  if  they 
found  that  it  was  the  intention  of  the  parties  that  plaintiff 
should  receive  the  compensation  specified,  no  matter  to  whom 
the  lands  should  be  sold,  and  that  thereafter  the  defendant 
sold  the  land  to  third  persons,  then  the  verdict  should  be  for 
the  plaintiff  for  the  sum  sued  for.  This  is  undoubtedly  cor- 
rect, and  the  only  criticism  to  be  made  is,  that  it  directs  the 
jury  more  to  the  ultimate  conclusion  to  be  reached  by  it  than 
to  the  particular  facts  which  it  should  find  in  order  to  arrive 
at  the  conclusion.  It  would  have  been  better,  for  inst'ance,  if 
the  court  had  instructed  the  jury  to  ascertain  from  the  cir- 
cuuLstances  the  meaning  of  the  phrase  ''Pearsall  deal*'  as 
used  in  the  contract  sued  on,  and  that  if  they  found  it  was 
meant  by  the  parties  to  refer  to  the  particular  sale  of  the 
land  to  Durphy  or  his  agent,  or  to  some  one  suggested  by 
lum,  as  provided  in  the  previous  agreement  of  March  17,  1899, 
and  that  such  sale  had  not  been  made,  then  they  should  find 
for  the  defendant;  but  that  if  they  found  that  the  parties 
customarily  used  the  phrase  **Pearsall  deal"  not  to  designate 
any  particular  sale  of  lands,  but  to  designate  a  particular 
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tract  or  aggregation  of  tracts  of  land,  upon  which  Ihey  had 
procured  options  for  the  purpose  of  making  a  sale  thereof  in 
one  hody  to  any  purchaser  who  could  be  found  at  a  satis- 
factory price,  and  that  it  was  used  in  this  sense  in  the  con- 
tract sued  on,  and  that  thereafxor  a  sale  of  said  lands  had 
been  made  by  the  defendant,  then  the  plaintiff  should  recover. 
But  the  instructions  given  were  in  substance  to  the  same 
effect,  and  I  do  not  think  they  could  have  been  raisleadinsr  to 
the  jury.  There  was  evidence  sufScient  to  sustain  the  verdiot 
upon  the  theory  contended  for  by  the  plaintiff. 

Angellottiy  J.,  concurred  with  Shaw,  J. 

Hearing  in  Bank  denied. 


[S.  F.  Ko.  8416.     Department  One.— May  8,  1905.] 

TERESA  BELL,  Special  Administratrix,  etc.,  Appellant,  v. 
STANDARD  QUICKSILVER  COMPANY,  Respondent 

OoBFoa^TiON — Special  MEErmo — Call  bt  YiCE-PsEsmENiv— Absence 
OF  PBEsroENT — Bt-Laws. — ^Where  the  hy-lawa  of  a  corporation 
provided  that  in  case  of  the  absence  of  the  president,  or  his  inability 
to  act,  the  vice-president  shall  take  his  place  and  perform  his  duties, 
the  vice-president  maj,  during  the  continued  absence  of  the  presi- 
dent, and  while  he  was  residing  and  doing  business  in  another 
county  many  miles  distant  from  the  principal  place  of  business 
of  the  corporation,  ctJi  a  special  meeting  which  the  president 
might  caU  if  present,  and  upon  due  r.otiee  thereof  to  its  direeton, 
the  buamess  transacted  at  such  special  meeting  is  valid. 

Id. — NoncB  Signed  by  Vicb-Presidbnt — Coicfliancb  with  Ood»— Dutt 
OF  Seceetaey — Presumption. — ^The  vice-president  of  the  corpora- 
tion, who  was  authorized  to  call  the  special  meeting,  properly 
signed  the  notice  thereof  as  such,  stating  that  such  special  meet- 
ing was  to  be  held  at  an  exact  time  and  place  stated;  and  where 
he  was  also  the  secretary  of  the  corporation,  and  personally  mailed 
the  notice  to  each  director,  properly  addressed  and  postpaid,  be 
must  be  presumed  to  have  performed  that  duty  in  his  official 
capacity  as  secretary,  in  compliance  with  section  320  of  the  Civil 
Code,  which  requires  the  secretary  to  give  the  notice  where  the 
by-laws  do  not  otherwise  provide,  but  does  not  reijoire  hbn  tp  ligB 
it,  nor  prescribe  any  form  of  motiea. 
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Id. — Object  of  Special  Meetimo— Levy  of  Assessment  upon  Stock— 
Ck>MTENT8  OF  NoTTCE. — The  DoUee  of  the  speeial  meeting  need  not 
state  that  its  object  or  purpose  wa^  to  levy  an  assessment  upon 
the  capital  Rtock.  there  heing  nothing  in  the  bj-Uiws  nor  in  the 
code  to  require  such  statement. 

Id. — Condition  of  Assessment— Subscription  to  Stock — Issuakge  of 
Paid  Certificates. — The  provision  of  section  331  of  the  Civil  Code, 
that  one  fourth  of  the  capital  stock  must  be  subscribed  before  an 
assessment  can  bo  levied  thereupon,  is  fnlly  satisfied  by  a  showing 
of  the  iLsuance  of  and  foU  payment  for  eertifieates  for  more  than 
one  fourth  of  the  stock. 

Ia. — ^AcnoN  TO  Invalidate  Absissicsnt— Vindimgs — Support  op  Judg- 
ment—Presumptions.— ^In  %n  aetion  to  obtain  a  deeree  dedaring 
the  assessment  made  to  be  invalid,  findings  in  favor  of  the  validity 
of  the  assessment  need  only  set  forth  the  ultimate  facts,  and  must 
be  strongly  construed  in  favor  of  the  judgment,  and  all  presump- 
tions must  be  indulged  in  support  of  the  findings  and  Judgment. 

Id^— Bepusal  op  Amendment — ^Purpose  op  Assessment — ^Discretion 
OP  Court. — The  court  did  not  abuse  its  discretion  in  refusing  to 
allow  a  second  amended  complaint  to  be  filed  to  allege  that  the 
assessment  was  not  levied  for  the  purpose  of  paying  expenses,  con- 
ducting business,  or  paying  debts  of  the  corporation,  where  there 
was  no  showing  that  the  plaintiff  did  not  know  the  facts  when  the 
original  complaint  was  filed,  nor  any  claim  made  that  evidence  could 
be  procured  to  prove  the  averments,  if  the  amendment  had  been 
allowed. 

Id. — ^Amemdment  op  Akswxb  to  Conform  to  Proof. — ^It  was  proper 
to  aUow  an  amendment  of  the  answer  to  eonform  to  the  proof 
that  the  notice  of  the  speeial  meeting  given  to  the  directors  had 
been  mailed  by  the  vice-president,  in  his  capacity  as  secretary. 

Idw — ^Deposition  op  President — ^Possibilitt  op  Presence  to  Call 
Meeting — Bspusal  to  Answer — Buiang  not  Prejudiciai«. — Where, 
in  a  deposition  of  the  president,  taken  before  the  trial,  he  decHn'sd 
to  answer  certain  questions  to  prove  that  his  presence  to  call  tbe 
special  meeting  oould  have  been  obtained  in  a  few  hours  if  an  effort 
had  been  made  for  that  purpose,  the  refusal  of  the  court  to  compel 
him  to  answer  them  were  without  prejudice,  it  appearing  that 
answers  given  by  the  witness  to  other  questions  introduced  in  evi- 
dence sufficiently  showed  tlie  fact  sought  to  be  proved,  which  was 
without  serious  dispute,  and  there  being  no  allegations  of  any 
fraudulent  purpose  or  intent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny* 
ing  a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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T.  Z.  blakeman,  for  Appellant. 

The  notice  was  not  given  by  the  secretary,  as  required  by 
law.     (CSv.  Code,  sec.  320;  Curtin  v.  Salmon  liiver  etc.  Co.. 
130  Cal.  345 ;i  Spear  v.  Ditty,  9  Vt.  283;  Beach  on  Corpora- 
tions, sec.  275.)  The  notice  was  not  sufficient,  because  it  did 
not  state  its  object  to  be  for  the  extraordinary  purpose  of 
levying  an  assessment.       (Thompson  on  Corporations,  sih- 
8487;  2  Cook  on  Corporations,  p.  1485,  note  1 ;  3  Clark  &  Mhi 
shall  on  Private  Corporations,  p.  1967;  Mercantile  Lib.  Hal! 
Co.  ▼.  Pittsburg  etc.  Assn.,  173  Pa.    St.    30;  Whitehead  v 
BamUtan  Rubber  Co.,  52  N.  J.  Eq.  78;  Smith  v.  Darn.  96  Cal 
80;  Thompson  v.  Wiliiams,  76  Cal.  153.»).    The  call  of    th. 
special  meeting  was  improperly  made  by  the  vice-president, 
when  the  president  was  within  easy  call,  and  might  have 
made  it  as  required  by  the  by-laws.    (Smith  v.  Dom,  96  Cal 
80,  82.) 

John  Floumoy,  for  Respondent. 

The  meeting  was  properly  called  by  the  vice-president,  un- 
der the  by-laws,  and  the  call  was  properly  signed  by  him  as 
inch.  (Beach  on  Corporations,  sec.  273,  and  c-ises  cited.) 
The  only  absent  director  was  in  New  YorK,  and  could  not 
receive  the  notice  mailed.  All  the  directors  in  Californi-^ 
were  present  and  duly  assembled  as  a  board,  and  their  action 
was  valid.  (Cook  on  Corporations,  sec.  713a;  Thompson  on 
Corporations,  sec.  3936;  Minneapolis  Times  Co.  v.  Mmocks. 
53  Minn.  881;  Singer  v.  Salt  Lake  City  Copper  Mfg.  Co.,  17 
Utah,  143 ,-«  Porter  v.  Lassen  County  etc.  Co.,  127  Cal.  270.) 
The  object  of  the  special  meeting  need  not  be  stated  in  the 
notice.       {Oranger  ^.  Original  Empire  etc.  Co.,  59  Cal.  679.) 

SHAW,  J. — This  is  an  appeal  by  the  plaintiff  from  a  judg- 
ment in  favor  of  the  defendant,  and  from  an  order  denying 
plaintiff's  motion  for  a  new  trial. 

The  object  of  the  action  was  to  obtain  a  decree  declaring 
invalid  an  assessment  of  less  than  ten  per  cent  upon  the  stock 
of  the  defendant  corporation,  and  to  set  aside  a  sale  under  said 
assessment  of  seventeen  thousand  shares  of  the  stock  belonging- 
to  the  estate  of  the  deceased.    The  case  was  tried  by  the  court, 

ISO  Am.  St.  Rep.  18S.  t70  Am.  St.  Bep.  778. 

t9  Am.  St.  Bep.  1S7. 
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findings  were  filed,  and  judgment  was  entered  for  the  defend- 
ant. 

The  principal  point  relied  on  by  the  plaintiff  is,  that  the 
assessment  is  void  for  the  reason  that  it  was  made  at  a  special 
meeting  of  the  board  of  directors  which  was  not  regularly 
called.  The  board  of  directors  consist  of  five  members,  of 
whom  Thomas  Derby  was  president  and  H.  H.  Taylor  the 
vice-president  and  secretary.  The  by-laws  contained  the  fol- 
lowing provisions  with  respect  to  the  calling  of  meetings  of  the 
directors: — 

"Article  Vil — ^President  The  board  of  directors  shall,  at 
their  first  regular  meeting,  elect  one  of  their  number  to  act 
as  president;  and  if  at  any  time  the  president  shall  be  unable 
to  acty  the  vice-president  shall  take  his  place  and  perform  his 
duties ;  and  if  both  the  president  and  vice-president,  from  any 
cause,  shall  be  unable  to  act,  they  shall  appoint  some  other 
member  of  the  board  to  do  so,  in  whom  shall  be  vested,  for 
the  time  being,  all  the  duties  and  functions  of  his  office.  The 
president,  or,  in  his  absence  or  inability  to  act,  the  vice-presi- 
dent, or,  in  the  absence  or  inability  of  both  to  act,  the  director, 
appointed  as  above  provided : 

'^Ist.  Shall  preside  over  all  meetings  of  the  stockholdera 
and  directors,  and  shall  have  the  casting  vote. 

'^2d.  He  shall  sign,  as  president,  all  certificates  of  stock  and 
all  contracts  and  other  instruments  of  writing  which  have 
been  approved  by  the  board  of  directors,  and  he  shall  draw 
checks  upon  the  depositary  of  the  company. 

''3d.  He  shall  call  the  directors  together  whenever  he  deems 
it  necessary,  and  shall  have,  subject  to  the  advice  of  the  direc- 
tors, direction  of  the  affairs  of  the  (k)rporation,  and  generally 
shall  discharge  such  other  duties  as  may  be  required  of  him 
by  the  by-laws  of  the  corporation. 

**The  president,  or  two  of  the  directors,  may  call  special 
meetings  of  the  directors  at  any  time,  and  notice  shall  be  given 
of  such  called  meetings  by  mailing  a  written  or  printed  notice 
at  the  last  known  place  of  business  or  of  residence  of  each 
director  forty-eight  hours  prior  to  the  time  of  meeting.  Such 
service  of  notice  shall  be  entered  on  the  minutes  of  the  cor- 
poration ;  and  the  said  minutes,  upon  being  read  and  approved 
at  a  subsequent  meeting  of  the  board,  shall  be  conclusive  upon 
the  question  of  service." 
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Upon  a  consideration  of  all  the  provisions  of  this  article  of 
tb«  by-laws  it  is  clear  that  in  the  absence  or  inability  to  act 
of  the  president,  the  vice-president  is  substituted  for  him, 
occupies  his  place,  and  possesses  for  the  time  being  all  the 
powers  therein  mentioned  which  the  president  would  have  if 
p.-rsonally  present  and  capable  of  acting.  The  last  clause  of 
the  introductory  paragraph  of  the  article  must  be  applied 
separately  to  each  subsequent  clause  and  paragraph  so  that 
the  power  of  the  vice-president  to  call  special  meetings  is  the 
sime  as  if  the  article  in  that  respect  read  as  follows:  "The 
president,  or,  in  his  absence  or  inability  to  act,  the  vice-presi- 
dent, or,  in  the  absence  or  inability  of  both,  the  director** 
thereunto  api)ointed  by  the  board,  ''shall  call  the  directors 
tx)gether  whenever  he  deems  it  necessary,  and  .  .  .  may  call 
special  meetings  of  the  directors  at  any  time,"  or  two  of  the 
directors  may  call  such  special  meetings.  The  power  given 
to  two  of  the  directors  to  call  special  meetings  is  independent 
of  that  vested  in  the  president,  or  the  person  who  may  be  act- 
ing as  such  in  his  absence.  The  last  paragraph  of  the  article 
cannot  reasonably  be  construed  as  a  limitation  of  the  power 
to  the  president  personally,  or  two  of  the  directors,  to  the 
exclusion  of  the  person  who,  by  the  previous  provisions,  may 
be  for  the  time  acting  as  president. 

On  the  third  day  of  August,  1898,  Taylor,  the  vice-presi- 
dent and  secretary,  made  and  sent  through  the  mails  to  each 
director,  properly  addressed,  a  written  notice  in  the  following 
language ; — 

San  Francisco,  Aug.  8,  1898. 

"Dear  Sir:  A  special  meeting  of  the  board  of  directors  of 
the  Standard  Quicksilver  Co.  will  be  held  at  the  office  of  the 
company,  room  1,  2nd  floor  of  the  Mills  Building,  San  Fran- 
cisco, Cal.,  on  Wednesday,  the  10th  day  of  August,  1898,  at 
half  past  one  o'clock  p.  m. 

"H.  H.  Taylor,  Vice-President." 

During  all  of  the  year  1898  the  president  of  the  coriwra- 
tion  was  residing  at  New  Almaden,  in  Santa  Clara  County, 
and  was  engaged  in  business  there,  and  during  the  entire  da\ 
on  which  this  notice  was  made  and  sent  to  the  directors  he  was 
actually  in  New  Almaden,  and  absent  from  San  Francisco. 
At  this  time  the  principal  place  of  business  of  the  corporation 
was  in  San  Francisco,  and  its  office  was  the  room  designated 
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in  the  above  notice.  The  fact  that  the  president  was  absent  in 
New  Ahnaden  at  the  time  this  meeting  was  called  was  a  suffi- 
cient absence  within  the  meaning  of  the  by-laws  to  authorize 
the  vice-president  to  act  in  his  place.  It  is  true  that  it  appears 
from  the  evidence  tiiat  if  he  had  been  requested  or  notified  to 
do  so,  and  had  been  so  minded,  he  could  have  traveled  from 
New  Almaden  to  the  office  of  the  corporation  in  San  Fran- 
cisco in  four  or  five  hours,  for  the  purpose  of  considering  the 
matter  of  the  call.  But  there  is  nothing  in  the  by-laws  to  the 
effect  that  the  vice-president  cannot  act  for  and  in  place  of 
the  president  in  his  absence  until  after  the  president  haa  been 
requested  to  attend  or  notified  of  the  importance  of  some  act 
to  be  done,  and  has  refused  or  neglected  to  attend  for  tiiat 
purpose.  Nor  is  there  anything  appearing  in  the  case  which 
would  make  such  an  effort  to  procure  his  presence  necessarv 
to  the  valid  action  of  the  vice-president  in  his  place.  It  is  not 
claimed  that  there  was  any  fraudulent  intent,  or  purpose  to 
take  advantage  of  his  absence,  to  make  a  call  which  he  would 
not  have  made  if  he  had  been  precent.  And,  indeed,  he  acqui- 
esced in  the  call,  attended  the  meeting  without  protest  or 
objection,  and  voted  for  the  assessment  in  question.  It  is  not 
necessary,  under  the  provisions  of  the  by-laws,  that  the  presi 
dent  shall  be  out  of  the  state,  or  beyond  the  reach  of  mail  or 
other  conununication,  in  order  to  authorize  another  to  act  in 
his  place  or  exercise  his  iK)wer.  This  would  not  be  claimed  in 
regard  to  a  check  made  in  his  absence.  It  might  possibly  be 
that  temporary  absence,  through  some  part  of  the  day,  where 
there  was  no  emergency  demanding  immediate  action  before 
his  return,  even  in  the  absence  of  fraud,  might  not  be  sufficient 
to  authorize  Ae  vice-president  to  act  in  calling  a  meeting.  As 
to  this  we  express  no  opinion.  All  that  is  necessary  to  decide 
upon  this  phase  of  the  case  is,  that  where  the  president  of  a 
corporation  resides  and  is  engaged  in  business  in  another 
county  many  miles  distant  from  the  place  of  business  of  tte 
corporation,  and  is  actually  absent  from  that  place  of  busi- 
ness, there  being  no  claim  that  he  customarily  was  in  daily 
or  frequent  attendance  at  such  place  of  business,  and  it  would 
require  several  hours  to  procure  his  attendance,  the  viee- 
president  can  under  these  circumstances,  and  under  the  pro- 
visions of  this  by-law,  act  in  his  place  during  such  absenee. 
Vice-President  Taylor  was  also  the  secretary  of  the  cor- 
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poration,  and  the  findings  show  that  he  pei^sonally  made  and 
mailed  to  the  respective  directors  the  notice  of  the  meeting 
above  set  forth.  This  was  a  sufJSeient  compliance  with  the  law 
and  the  by-laws  in  question.  Conceding,  for  the  purposes  of 
the  case,  that  some  written  declaration  by  the  vice-president- 
was  necessary  to  make  a  legal  call,  this  instrument  being 
signed  by  him  as  vice-president  was  a  sufficient  official  state- 
ment or  order  to  answer  that  purpose.  Section  320  of  the 
Civil  Code  provides  that  notice  of  special  meetings,  when  no 
provision  otherwise  is  made  in  the  by-laws,  must  be  in  writing 
and  must  be  given  by  the  secretary.  It  does  not,  however,  nor 
do  the  by-laws  in  question,  prescribe  any  form  of  notice,  nor 
require  that  it  shall  be  signed  by  the  secretary.  Hence,  any 
form  or  manner  of  written  notice  sufficient  to  inform  thi* 
directors  that  a  special  meeting  of  the  directors  is  called,  anti 
of  the  exact  time  and  place  where  it  is  to  be  held,  will  be  valid 
{Granger  v.  Original  Empire  etc.  Co.,  59  Cal.  678,  682.) 
Where  the  call  is  signed  by  an  officer  authorized  to  make  it. 
as  in  this  case,  and  contains  in  itself  all  the  essential  requi- 
sites of  a  notice,  it  will  answer  all  the  purposes  of  a  notice 
under  section  320  of  the  Civil  Code  aforesaid.  That  section 
merely  devolves  upon  the  secretary  the  duty  of  giving  th*; 
notice.  To  give  a  ^itten  notice  is  not  to  write  or  sign  the 
paper  expressing  the  information  constituting  the  notice.  It 
implies  only  that  the  person  charged  with  that  duty  shall  by 
some  means  see  to  it  that  the  necessary  notice  is  delivered  to 
the  person  who  is  to  receive  it.  It  is  the  equivalent  of  tht.* 
service  of  papers,  and  involves  only  a  delivery  of  sufficient 
notice  to  the  proper  person.  This  duty  Taylor,  as  secretary, 
performed  when  he  mailed  the  notices  in  question  to  each 
director,  properly  addressed  and  postpaid. 

The  notice  need  not  state  the  object  or  purpose  of  the  meet- 
ing. Neither  the  by-laws  nor  the  code  require  that  it  should 
{Granger  v.  Original  Empire  etc.  Co.,  59  Cal.  678,  682.) 

It  is  objected  that  there  is  no  finding  that  Taylor  acted  a.s 
vice-president  because  of  the  absence  of  the  president  in  call- 
ing the  meeting ;  nor  that  as  secretary  he  gave  the  notice.  The 
finding  is,  that  Taylor  was  both  vice-president  and  secretary, 
that  the  president  was  absent,  and  that  Taylor  made  the  call 
and  mailed  the  notices,  setting  out  the  notice  in  full,  as  above 
set  forth.    It  will  be  observed  that  the  notice  itself  purport^ 
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to  be  signed  by  Taylor  in  his  capacity  as  vice-president.  We 
think  these  findings  were  sufiScient.  It  was  unnecessary  to 
find  except  upon  the  ultimate  fact.  The  findings  must  be 
construed  strongly  in  support  of  the  judgment.  Private 
transactions  are  presumed  to  be  regular,  and  the  ordinary 
course  of  business  is  presumed  to  have  been  followed.  It  wiU 
therefore  be  presumed  from  the  facts  found  that  the  clause  of 
Taylor's  ajssumption  of  the  functions  of  the  office  of  president 
was  the  absence  of  that  officer  from  the  office,  and  that  in 
mailing  the  notices  he  was  then  assuming  to  act  in  his  capacity* 
as  secretary,  the  capacity  which  required  him  to  perform  that 
duty.  When  a  person  holding  an  office  which  requires  him 
to  perform  a  certain  act  is  found  to  have  performed  that  aet» 
si  will  not,  for  the  purpose  of  defeating  the  judgment,  be 
presumed  that  he  did  it  otherwise  than  in  his  proper  official 
capacity. 

Upon  examining  the  record  we  think  that  all  the  findings 
are  fully  supported  by  the  evidence.  It  would  serve  no  usf> 
ful  purpose  to  discuss  the  evidence  in  detail  upon  this  branch 
of  the  case. 

We  find  no  ground  upon  which  the  assessment  could  be 
declared  invalid. 

The  court  did  not  abuse  its  discretion  in  denying  the  plain- 
tiff leave  to  file  a  second  amended  complaint.  The  statement 
that  one  fourth  of  the  capital  stock  of  the  corporation  had  not 
been  subscribed  at  the  time  the  assessment  was  made,  which 
is  one  of  the  aUegations  not  found  in  the  previous  complaint, 
is  shown  to  be  a  mere  conclusion,  and  absolutely  without 
foundation,  by  the  subsequent  averments  that  at  least  three 
fifths  of  the  stock  had  been  sold,  paid  for,  and  certificates 
'ssued  therefor,  many  years  prior  to  tiie  assessment.  The  issu- 
ance of  the  certificates  for  the  stock  disposes  of  all  questions 
regarding  the  subscription  therefor.  The  provision  of  the 
code  (Civ.  Code,  sec.  331)  that  one  fourth  of  the  capital  stock 
must  be  subscribed  before  an  assessment  can  be  levied  is  com- 
pletely satisfied  by  the  issuance  of,  and  fuU  payment  for,  cer- 
tificates for  more  than  one  fourth  of  the  stock.  The  only  other 
new  matter  in  the  proposed  amendment  was  an  allegation 
that  Idle  assessment  was  not  levied  for  the  purpose  of  paying 
expenses,  conducting  business,  or  paying  debts  of  the  corpora- 
tion.   There  was,  however,  no  showing  that  the  plaintff  did 
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not  know  of  the  facts  involved  in  this  allegation  at  the  time 
the  original  complaint  was  filed,  nor  was  there  any  claim  that 
any  evidence  could  be  procured  to  prove  the  averments  if  the 
amendment  had  been  allowed.  The  court,  under  these  circum- 
stances, might  in  its  discretion  have  either  allowed  or  refused 
the  amendment,  and  in  either  case  this  court  would  not  inter- 
fere. 

It  was  clearly  within  the  discretion  of  the  court  to  allow 
the  defendant  after  the  trial  to  amend  his  answer  so  as  to 
make  it  appear  therefrom  that  the  notices  of  the  meeting  of 
the  directors  in  question  had  been  mailed  by  Taylor  in  his 
capacity  as  secretary,  instiead  of  in  his  capacity  as  vice-presi- 
dent, as  the  answer  had  previously  alleged.  The  proof  had 
indicated  that  his  action  in  this  particular  was  in  his  capacity 
as  secretary,  and  it  was  proper  to  allow  an  amendment  to  con- 
form  to  the  proof. 

Prior  to  the  trial  the  deposition  of  the  president,  Derby, 
was  taken,  and  in  giving  his  deposition  he  declined  to  answer 
some  questions  intended  to  elicit  the  fact  that  his  presence  al 
the  office  of  the  corporation  to  call  the  meeting  in  question 
could  have  been  obtained  within  a  few  hours,  if  an  effort  had 
been  made  in  that  behalf.  Error  is  assigned  upon  the  refusal 
of  the  court  to  compel  him  to  answer  these  questions.  We  do 
not  see  how  the  plaintiff  could  have  been  injured  by  this 
action  of  the  court.  The  answers  given  by  the  witness,  and 
which  were  introduced  in  evidence  upon  the  trial,  sufficiently 
showed  this  to  be  the  fact,  and  there  does  not  seem  to  have 
been  any  serious  dispute  upon  it  at  any  time.  The  questions 
intended  to  show  that  he  had  not  been  requested  to  attend 
were  immaterial  to  the  cause  of  action  set  forth  in  the  com- 
plaint, there  being  no  allegations  tending  to  show  any  fraudu- 
lent purpose  or  intent. 

Several  rulings  at  the  trial  upon  the  questions  arising  upor; 
the  admission  of  evidence  were  excepted  to  and  are  assigned 
as  error,  but  they  all  relate  to  questions  already  discussed,  and 
come  within  the  principles  already  laid  down.  It  is  therefoit 
unnecessary  to  mention  them  specifically. 

The  judgment  and  order  are  affirmed. 

Angellotti,  J.,  and  Van  Dyke,  J^  concurred. 
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[8.  F.  No.  8004.     Department  Two.— May  8,  1905.] 

MAX  GOLDBEBG,  AppeUant,  v.  DEMETEIO  M.  BBUS- 
CHI, Bespondent. 

MiNiNO  Claim — ^AonoN  to  Quixt  Titlb— Priica  Facik  Cask — ^Prbsuicp- 
TTON. — ^In  an  aetion  to  quiet  title  to  a  mining  elaim,  the  plaintiff 
makes  a  prima  fade  ease  \xj  showing  hie  dtisenehip,  diseoyery 
of  mineial  on  the  land,  and  a  location  in  conformity  to  law,  and  that 
the  land  is  public  hind.  The  land  b-^  located  is  presumed  to  have 
been  unoccupied,  and  the  plaintiff  need  not  prove  that  fact. 

Id. — ^Dei<sns»— Pbios  Location — ^Bubdbn  of  Proof. — ^After  proof  of 
plaintiff's  case,  the  burden  is  on  the  defendant  to  show  a  location 
prior  in  time  and  superior  in  right  to  that  of  the  plaintiff. 

Id. — ^Rebuttal — Failusx  to  Do  Annual  Work — ^Burdkn  of  Proof — 
PleadinOw — Where  the  defendant  proves  a  prior  location,  the  burden 
is  on  the  plaintiff  to  prove  a  failure  of  the  defendant  to  do  the 
required  annual  work;  and  this  he  has  a  right  to  do  in  rebuttal, 
without  any  averment  to  that  effect  in  his  complaint. 

fD. — ^POSBXSSION  OF  DXFXNDAHT  AFTIR  FAILURE  OF  WORK— YaUDITT  OF 

Bblooation. — Where  it  appears  that  the  defendant  did  no  work 
on  a  mining  claim  at  any  time  subsequent  to  its  location,  as  re- 
quired by  law,  it  ceased  to  have  any  validity  as  against  a  valid 
relocation  of  the  plaintiff,  and  the  mere  possession  of  the  claim 
by  the  defendant,  whether  actual  or  constructive,  without  develop- 
ment work,  cannot  prevent  such  relocation. 

APPEAL  fFom  a  judgment  of  the  Superior  Court  of  Mari- 
posa County.    John  M.  Corcoran,  Judge. 

The  facts  are  stated  in  the  opinion. 

Leon  Samuels,  and  J.  J.  Trabucco,  for  Appellant 

J.  B.  Curtin,  and  Congdon  &  Congdon,  for  Bespondent 

CHIPMAN,  C. — ^Action  to  quiet  title  to  mining  land.  The 
cause  was  tried  by  the  court,  and  defendant  had  judgment, 
from  which  plaintiff  appealed  on  bill  of  exceptions. 

The  findings  are  made  up  largely  of  probative  rather  than 
of  ultimate  facts.  It  was  found:  1.  That  one  Francisco 
Brushci,  on  March  15,  1885,  located  a  quartz-mining  claim, 
the  Quail  Quartz  Mine,  six  hundred  feet  wide  and  fifteen  hun- 
dred feet  long,  in  Mariposa  County,  particularly  described 
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in  the  findings ;  that  by  mesne  oonveyances  afterward, — ^to  wit, 
October  13,  1897, — ^the  said  mine  became  the  property  of 
defendant.  2.  That  defendant  on  January  1,  1897,  located  a 
quartz-mining  claim  of  the  same  extent  as  the  said  Quail 
Quartz  Mine,  and  adjoining  it  on  the  southerly  end  thereof, 
called  the  Last  Chance  Quartz  Mine,  particularly  described 
in  the  findings.     3.  That  prior  to  the  month  of  December, 

1899,  defendant,  ''did  let,  bond,  and  agree  to  convey"  said 
two  mines  ''to  the  Quail  Mining  Company,"  and  that  during 
all  of  said  month  of  December,  and  the  monA  of  January, 

1900,  said  company  was  in  possession  of  said  mines,  and  "did 
cause  to  be  erected  upon  said  Quail  Quartz  Mine,  improve- 
ments consisting  of  hoisting  worte,  bam  and  blacksmith  shop 
and  other  buildings  of  the  value  of  more  than  three  thousand 
dollars,  and  had  extended  two  tunnels  and  drifts  that  were 
on  the  said  Quail  Quartz  Mine."  4.  That  during  the  month 
of  December,  1899,  one  Barion  entered  upon  a  portion  of  said 
Quail  Quartz  Mine  referred  to  in  the  foregoing  paragraph  3. 
and  attempted  to  make  a  location  under  the  name  of  the  East 
Quail  Quartz  Mining  Claim,  by  including  a  portion  thereof 
together  with  other  lands,  thus  conflicting  with  said  Quail 
Quartz  Mine  to  the  extent  of  7.34  acres,  particularly  described 
in  the  findings.  5.  That  plaintiff,  through  the  said  Barion,  in 
the  said  month  of  December,  also  entered  upon  said  Last 
Chance  Quartz  Mine,  and  made  a  location  named  the  Indian 
Creek  Quartz  Mining  Claim,  a  part  of  which  so  located  em- 
braced a  portion  of  said  Last  Chance  Mine,  and  conflicted 
with  said  Last  Chance  Mine  to  the  extent  of  about  12.94  acres, 
and  also  conflicted  with  said  Quail  Quartz  Mine  to  the  extent 
of  0.093  acres.  6.  That  at  the  time  said  Barion  made  said 
locations  he  well  knew  that  defendant  was  the  owner  of  said 
Quail  Quartz  Mine  and  said  Last  Chance  Quartz  Mine,  and 
knew  that  defendant  had  agreed  to  sell  the  same  to  said  cor- 
poration, and  knew  that  said  company  was  in  possession  of 
each  of  said  claims  and  had  expended  large  sums  of  money  in 
working  the  same. 

Ab  conclusions  of  law  the  court  found :  1.  That  the  defend- 
ant was,  at  the  time  the  locations  were  made  under  which 
plaintiff  claims,  the  owner  of  the  said  Quail  Quartz  Mine  and 
the  said  Last  Chance  Mine.  2.  That  in  the  absence  of  any 
issues  raised  by  the  pleadings,  and  in  the  absence  of  any 
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proof  by  plaintiff,  that  the  work  required  to  be  done  under 
section  2324  of  the  Revised  Statutes  of  the  United  States,  was 
not  done  on  defendant's  said  claim  for  the  year  1899,  he, 
defendant,  ''is  entitled  to  the  presumption  of  law  that  the 
law  had  been  complied  with,  and  that  the  amount  of  work 
required  to  be  done  upon  each  of  said  quartz  mines  .  .  .  was 
done  during  the  year  1899."  3.  That  plaintiff  has  no  right 
to  or  interest  in  the  portions  of  his  said  claim  which  lie  within 
the  exterior  boundaries  of  defendant's  said  claims. 

Defendant  had  judgment  in  accordance  with  the  foregoing, 
and  it  was  also  adjudged  that  plaintiff  has  no  right  to  or 
interest  in  the  said  locations  of  plaintiff  outside  of  the  exterior 
lines  of  the  said  locations  of  defendant. 

The  pleadings  were  verified.  Plaintiff  did  not  in  his  com- 
plaint allege  that  defendant  had  forfeited  his  title  to  the 
mines  or  either  of  them  claimed  by  him, — ^i.  e.  did  not  plead 
forfeiture, — ^nor  did  he  offer  any  evidence  of  forfeiture  in 
his  opening  case.  After  defendant  had  submitted  his  evi- 
dence of  ownership,  plaintiff  in  rebuttal  sought  to  prove  that 
as  to  the  Last  Chance  Mine  defendant  had  forfeited  his  loca- 
tion by  failure  to  do  the  work  required  by  the  Revised  Stat- 
utes of  the  United  States.  Defendant  objected  on  the  ground 
that  plaintiff  had  not  pleaded  abandonment  or  forfeiture. 
The  court  ruled  that  it  would  admit  no  testimony  showing 
forfeiture  or  abandonment  of  the  Last  Chance  by  defendant. 
Plaintiff  tiiereupon  moved  the  court  for  leave  to  amend  his 
v)mplaint  by  alleging  that  ''defendant  has  failed  to  perform 
any  assessment  work  on  or  for  the  Last  Chance  Claim,  either 
in  the  year  1897,  1898,  or  1899,  or  at  any  time  since  the  loca- 
tion thereof,  and  that  said  defendant  has  forfeited  his  said 
claim."  The  ground  urged  for  the  amendment  was  "that 
plaintiff  was  taken  by  surprise  by  the  ruling  of  the  court," 
and  that  plaintiff  had  relied  upon  his  view  of  the  law  that 
"no  proof  of  forfeiture  could  be  made  until  defendant  had 
shown  the  nature  of  his  title,  and  that  until  then  plaintiff  was 
not  called  upon  to  plead  or  prove  forfeiture."  The  court 
denied  the  motion.    These  rulings  are  urged  as  error. 

Plaintiff  specified  numerous  other  errors,  particularly  as 
to  the  insufiiciency  of  the  evidence  to  support  certain  of  the 
findings.  The  principal  question  presented  by  the  appeal 
arises  out  of  the  rulings  of  tiie  court  above  stated      The  view 
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taken  by  counsel  for  defendant,  and  apparently  followed  by 
the  trial  court,  seems  to  have  been  that  plaintiff  could  recover 
only  on  the  strength  of  his  own  title,  and  that  if  he  expected 
to  show  that  the  title  of  defendant,  whatever  it  might  be,  was 
for  some  reason  forfeited,  he  should  have  so  alleged  in  the 
complaint  and  proved  it  in  his  opening  case;  and  that  not 
having  done  so,  the  refusal  of  the  court  to  allow  him  to  amend 
the  complaint  was  not  error,  for  the  evidence  would  not  be 
proper  in  rebuttal.  It  is  true  that  in  an  action  to  quiet  title 
to  land  the  burden  rests  upon  the  plaintiff  to  show  title  in  him- 
self, failing  which  he  is  not  entitled  to  recover.  (San  Fran- 
cisco V.  EUis,  54  Cal.  72 ;  Winter  v.  McMillan,  87  Cal.  256 ;' 
Heney  v.  Pescoli,  109  Cal.  53 ;  McQrath  v.  Wallace,  116  Cal. 
548;  Weed  v.  Smok,  144  Cal.  439;  Schroeder  v.  Aden  Gold 
Mining  Co.,  144  Cal.  628.)  This  rule,  however,  does  not  re- 
quire that  plaintiff  shall  in  opening  his  case  show  that  the 
title  which  the  defendant  may  plead  in  his  answer  has  been 
for  some  reason  forfeited.  Plaintiff  may  not,  and  often  does 
not,  know  what  the  adverse  interest  of  defendant  is  against 
which  plaintiff  seeks  to  quiet  his  title.  How  then  can  he  bt 
expected  to  anticipate  defendant's  answer  and  plead  forfeit- 
uret  When  the  answer  came  in  it  was  deemed  to  be  denied. 
Of  course,  if  plaintiff  has  shown  no  title  or  right  of  possession, 
and  defendant  is  in  possession,  it  is  immaterial  by  what  right 
defendant  holds  possession,  and  plaintiff  cannot  recover.  De- 
fendant's mistake  and  the  error  of  the  court  probably  arose 
from  the  mistaken  belief  that  plaintiff  should  have  shown,  as 
part  of  his  case,  that  defendant's  pretended  title  was  invalid 
and  that  he  could  not  do  this  in  rebuttal.  When  plaintiff 
made  his  proof,  as  he  did,  of  citizenship,  and  that  he  had  made 
a  discovery  of  gold-bearing  quartz  in  the  land  and  had  shown 
a  location  according  to  the  requirements  of  the  law,  he  estab- 
lished his  case  prima  facte,  and  he  was  not  called  upon  to 
make  further  proof  that  the  land  was  unoccupied  mineral 
land  of  the  United  States.  It  was  shown  to  be  public  land, 
and  the  presumption  is  that  all  public  land  is  unoccupied. 
I*laintiff 's  claims  were  located  in  December,  1899,  and  he  had 
all  of  the  year  1900  in  which  to  do  assessment  work,  and  the 
action  was  brought  in  January,  1900.  The  burden  was  then 
put  upon  defendant  to  show  that  the  location  under  which  he 

122  Am.  St.  Bep.  243. 
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claimed  title  was  prior  in  time  and  superior  in  right.  It  wns 
held  in  Trevdskis  v.  Peard,  111  Cal.  599,  that  *' evidence  of 
abandonment  may  be  given  without  a  special  plea  under  a 
denial  of  title";  and  in  Contreras  v.  Merck,  131  Cal.  211,  it 
was  held  not  necessary  for  plaintiff  to  plead  a  forfeiture  or 
abandonment  of  a  prior  location  made  by  defendant. 

Defendant  contends  that  the  contrary  rule  was  held  iu 
Quigley  v.  OUlett,  101  Cal.  462,  and  in  Harris  v.  Kellogg, 
117  Cal.  484.  In  the  first  of  these  cases  the  question  was  as 
to  the  burden  of  proof  where  forfeiture  is  claimed,  and  what 
was  said  related  to  the  defendant,  who  disputed  the  validity  of 
plaintiff 's  title  and  alleged  forfeiture.  Whether  a  defendant 
in  such  case  as  the  present  one  is  required  to  allege  forfeiture; 
before  he  will  be  permitted  to  prove  it  as  a  defense  to  plain- 
tiff's title,  is  not  the  question  here.  The  point  decided  in 
Harris  v.  Kellogg  was  as  to  the  burden  of  proof ;  the  rule  of 
pleading  now  before  us  was  not  involved. 

The  Revised  Statutes  of  the  United  States  (sec.  2324,  U.  S. 
Comp.  Stats.  (1903),  p.  1427)  do  not  use  the  word  ''forfeit- 
ure. '  *  The  provision  is :  *  *  Upon  a  failure  to  comply  with  these 
conditions  [among  them  to  do  the  required  annual  work]  the 
claim  or  min«  upon  which  such  failure  occurs  shall  be  open 
to  relocation  in  the  same  manner  as  if  no  location  of  the  same 
had  ever  been  made."  Treating  this  provision  as  in  effect 
working  a  forfeiture,  the  courts  have  held  that  it  cannot  be 
established  except  upon  clear  and  convincing  proof  of  the 
former  owner  to  have  had  work  performed  or  improvements 
made  to  the  amount  required  by  the  law  {Hammer  v.  Oarfield 
M,  and  M,  Co.,  130  U.  S.  291) ;  and,  as  we  have  seen,  the  bur- 
den of  proving  failure  to  comply  with  statutory  conditions  is 
upon  the  one  who  asserts  it  When,  therefore,  defendant 
proved  his  locations  it  was  plaintiff's  right  to  assume  the 
burden  of  showing  defendant's  failure  to  do  the  require«l 
work,  and  this  he  was  not  allowed  to  do. 

As  to  the  Quail  Quartz  Mine,  we  can  see  no  ground  what- 
ever for  questioning  the  conclusions  of  the  trial  court  or  the 
findings  in  respect  of  it.  So  far  as  the  East  Quail  location  of 
plaintiff  and  his  Indian  Creek  location  conflicted  with  th« 
Quail  claim  of  defendant  they  were  invalid.  Plaintiff  knew 
when  he  made  his  said  locations  that  defendant  had  made  s 
ilid  prior  location  of  the  Quail  Mine,  was  in  actual  posses- 
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sion  through  the  company  that  held  a  bond  on  the  mine,  &ni 
;va8  then  actively  carrying  forward  development  work,  and 
had  done  work  and  had  made  improvements  thereon  of  the 
•alue  of  five  thousand  dollars. 

As  to  the  Last  Chance  Mine,  defendant  showed  a  valid  loca- 
tion in  January,  1897.  There  was  no  evidence  submitted  by 
defendant,  or  at  all,  of  any  work  done  on  tiiis  claim  from 
the  time  the  location  was  made  to  the  time  plaintiff  made  his 
locations  of  the  East  Quail  and  Indian  Creek  claims.  The 
only  testimony  of  defendant's  possession  of  the  Last  Chance 
claim  was  that  given  by  himself.  When  asked  if  he  continue<J 
in  possession  of  the  Quail  Mine,  he  replied:  ''Yes,  sir;  up  to 
the  time  I  gave  the  bond  to  the  Quail  Mining  Company  and 
since  the  time  that  I  located  the  Last  Chance,  I  have  contin- 
ued in  possession  of  the  same."  Whether  this  was  actual 
possession,  pedis  possessio,  or  only  the  constructive  possession 
which  follows  location,  does  not  appear.  It  is  not  disputed 
that  plaintiff's  locations  were  valid  as  to  land  not  embraced 
in  defendant's  Last  Chance  location,  and  as  to  this  it  was 
valid  if  the  land  was  then  unoccupied  mineral  land  and  open 
to  relocation.  The  position  of  the  parties,  briefly  stated,  was 
this:  Defendant's  claim  was  located  in  1897;  he  remained 
in  possession  thenceforward  and  was  in  possession  at  the  time 
of  plaintiff's  location  in  1899,  but  had  done  no  assessment 
work,  and  was  not  at  that  time  engaged  in  doing  any  work 
thereon.  Plaintiff  thereupon  made  locations  including  a  por- 
tion of  defendant's  said  claim,  and,  so  far  as  it  appears,  it  was 
accomplished  peaceably,  and  without  disturbing  defendant's 
possession,  such  as  it  was.  Clearly  defendant's  location  of 
the  Last  Chance  could  not  be  the  source  of  a  valid  claim  after 
the  close  of  the  year  1898,  unless  he  had  done  the  required 
assessment  work  by  that  time,  or  unless  he  had  in  the  year 
1899,  before  plaintiff  made  his  locations,  begun  development 
work  and  prosecuted  it  diligently.  But  he  did  no  work  on  his 
claim  at  any  time,  and  it,  therefore,  ceased  to  have  any  validity 
as  against  a  valid  relocation.  Defendant's  counsel  seem  to 
hold  the  view  that  his  possession  was  enough  to  remove  the 
land  from  the  category  of  unoccupied  land,  or,  at  least,  that 
it  was  sufficient  to  prevent  plaintiff  from  making  a  valid  loca- 
tion. The  case  of  Belk  v.  Meagher,  104  U.  S.  285,  is  cited. 
We  do  not  think  that  case  suppom  or  that  any  case  can  be 
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found  supporting  such  contention,  if  that  be  defendant's  view. 
Such  a  construction  of  the  statute  would  permit  a  locator  of 
mineral  land  to  hold  it  against  all  the  world  for  an  indefinite 
time  without  doing  any  development  work  whatever. 

We  think  the  findings  that  defendant  is  the  owner  of  tbe 
portion  of  the  Last  Chance  Mine  which  is  in  conflict  with 
plaintifif's  locations  is  not  supported  by  the  evidence.  It  is 
not  necessary  to  notice  other  points  raised  by  the  appeal. 

It  is  advised  that  the  judgment,  so  far  as  it  afiPects  the  Quail 
Quartz  Mine  of  defendant,  be  affirmed,  and,  so  far  as  it  affecte 
defendant's  right  to  the  ground  in  conflict  in  the  Last  Chance 
Quartz  Mine  of  defendant,  it  be  reversed. 

Harrison,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment, so  far  as  it  affects  the  Quail  Quartz  Mine  of  defendant, 
is  affirmed,  and,  so  far  as  it  affects  defendant's  right  to  the 
ground  in  conflict  in  the  Last  Chance  Quartz  Mine  of  defend- 
anty  it  is  reversed. 

HenshaWy  J.,  Lorigan,  J.,  McFarland,  J., 


[8.  7.  No.  8391.    Department  Two. — Tiiaj  9,  1905.] 

ALEXANDER    FRASER,    Appellant,    v.    CALIFORNIA 
STREET  CABLE  RAILROAD  COMPANY,  Respondent. 

▲onoN  roB  Injury  —  Ck>N'ntiBUT0RT  Nbgligsmcs  —  BmiNQ  on  Foot 
BOARD  or  Stbxst-Gar  —  EvmsNCR  —  Support  or  Verdict. — In  ad 
aetion  to  recover  damages  for  an  injury  sustained  by  the  plaintiif 
from  collision  with  a  vehicle  standing  a  foot  distant  from  the  body 
of  a  car  upon  the  foot  board  of  which  he  was  riding,  where  the 
verdict  was  for  the  defendant,  and  the  evidence  showed  that  the 
plaintiff  might  have  taken  a  more  secure  position,  and  might  have 
escaped  injury  by  holding  his  body  well  within  the  lines  of  the 
car,  and  keeping  a  lookout  to  avoid  the  collision,  it  cannot  be  said 
as  matter  of  law  that  the  jury  were  not  warranted  in  finding  from 
the  evidence  that  plaintiff's  injury  was  the  proximate  result  of  his 
own  negligence. 

iDd— Avon>ANCx  or  Injury  bt  Ehplotxes — Bulb  Inappuoablb— Bights 
09  Ekfloykbs. — ^Where  there    was  no  evidence  to  show  that  the 
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employees  of  the  street-oar  company  had  any  notice  that  plaintiff 
was  in  dangerous  position,  or  was  conducting  himself  in  a  dan- 
gerous manner,  the  role  that  they  must  nse  the  last  eiear  oppor- 
tunity to  avoid  the  injury  is  inapplicable;  and  tley  had  the  right 
to  assume  that  persons  riding  where  the  plaintiff  rode  would  use 
reasonable  care,  and  not  allow  themselyes  to  come  in  collision  with 
objects  no  nearer  than  a  foot  from  the  body  of  the  ear. 
Id« — Hakmlbss  Exclusion  ov  Eyidengx  as  to  Injttet. — ^The  verdict 
having  been  rendered  for  the  defendant,  based  on  the  ground  of  the 
contributory  negligence  of  the  plaintiff,  the  exclusion  of  evidence 
of  an  X-ray  photograph  bearing  upon  the  injury,  and  of  evidence 
bearing  upon  the  permanence  of  the  injury,  is  harmless  to  the 
plaintiff. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  triaL  Frank 
H.  Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion. 

Gavin  McNab,  for  Appellant. 

Deamer  &  Stetson,  and  William  H.  Hamilton,  for  Respond- 
ent. 

GRAY,  C. — ^Action  for  injury  to  the  person  of  plaintiff 
through  the  negligence  of  defendant  while  the  former  was  a 
passenger  on  a  street-car  of  the  latter.  The  defendant  had  a 
verdict  and  judgment  in  its  favor,  and  the  plaintiff  appeals 
from  an  order  denying  him  a  new  trial. 

Appellant's  first  and  principal  contention  is,  that  the  ver- 
dict is  contrary  to  evidence  because  the  evidence  shows  that 
the  defendant's  negligence  was  the  proximate  cause  of  plain- 
tiff's injury.  Without  substantial  conflict,  the  evidence  shows 
that  the  plaintiff  as  a  passenger  boarded  defendant's  car  going 
west  on  California  Street  at  the  northwest  comer  of  Cali- 
fornia and  Sansome  streets.  The  car  at  that  time  was  well 
loaded  with  passengers,  the  seats  being  all  taken,  with  three 
or  four  standing  inside  the  middle  or  inclosed  section  of  the 
car,  and  one  standing  on  the  rear  platform  at  the  front  of 
the  rear  open  section,  and  with  his  back  against  the  right- 
hand  rear  window  of  the  closed  or  middle  section.  Plaintiff, 
a  young  man,  twenty  years  of  age,  with  some  two  years'  expe- 
rience in  riding  on  these  same  cars,  took  a  standing  position 
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on  the  right-hand  rear  ''foot  or  running  board  just  above  the 
ground  that  passengers  use  in  getting  on  and  off  the  cars," 
holding  to  the  stanchion  with  one  or  both  hands.  At  this  tims 
there  were  no  persons  standing  on  the  platforms  or  footboards 
of  the  front  open  section,  and  plaintiff  seems  to  have  been  the 
only  one  standing  on  the  footboards  of  the  rear  open  section. 
There  was  but  one  person  standing  on  the  platforms  of  the 
rear  open  section  of  the  car,  so  far  as  the  evidence  discloses. 
It  is  apparent  that  the  plaintiff  was  not  forced  to  ride  on  the 
footboard  of  the  car,  but  might  have  taken  a  more  secure 
position  thereon,  if  he  had  seen  fit  to  do  so.  He  rode  in  this 
position  across  Leidesdorff  Street,  a  distance  altogether  of  one 
short  block,  when  his  body  came  in  collision  with  the  front 
footboard,  otherwise  called  the  dashboard,  of  a  heavy  wagon 
that  was  standing  stationary,  backed  into  the  curb,  ''not 
exactly  square,"  on  the  north  side  of  California  Street,  just 
west  of  Leidesdorff,  the  horses  hitched  thereto  turned  west  up 
California  Street  at  right  angles  with  the  wagon.  The  motor- 
man  saw  this  wagon  just  west  of  Sansome  Street  and  ap- 
proached it  at  half -speed.  He  passed  it  without  any  part  of 
it  coming  in  contact  with  the  car,  and  estimates  that  the  dash- 
board or  footboard  in  question  came  no  nearer  than  twelve  or 
fourteen  inches  from  the  closed  section  of  the  car.  Another 
witness  familiar  with  the  measurements  of  the  car  says  that 
the  footboard  on  which  plaintiff  stood  extends  but  four  inches 
beyond  the  outside  line  of  the  inclosed  part  of  the  car.  It 
appears  then  that  the  footboard  or  dashboard  of  the  wii^n 
which  injured  the  plaintiff  must  have  been  at  least  eight 
inches  outside  of  the  outer  edge  of  the  footboard  upon  which 
plaintiff  stood  when  injured.  If  the  jury  believed  this  evi- 
dence,— and  we  must  in  support  of  the  verdict  presume  tha* 
they  did  believe  it, — ^they  were  probably  satisfied  that  the  de- 
fendant negligently  failed  to  keep  a  lookout  in  front  and 
negligently  swung  his  body  further  out  from  the  stanchion 
than  was  necessary  or  compatible  with  safety.  We  do  not 
mean  to  say  that  it  is  negligence  per  se  for  a  passenger  to 
ride  where  the  plaintiff  rode;  but  we  do  think  that  common 
prudence  required  that  he  should  while  riding  there  either 
keep  his  body  well  within  the  lines  of  the  car,  or  if  he  was 
disposed  to  swing  out  beyond  those  lines  he  should  have  kept 
a  diligent  lookout  to  avoid  coming  in  contact  with  other 
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vehicles.  There  is  no  evidence  that  there  was  any  irregularity 
in  the  track  or  any  lurching  of  the  car  or  moving  of  Che 
wagon.  It  is  common  knowledge  that  on  tiie  streets  of  a  city 
like  San  Francisco  the  street-cars  are  continually  passing 
other  vehicles  even  closer  than  twelve  inches,  and  the  plain- 
tiff must  have  known  of  that  fact.  The  facts  and  conclusions 
to  be  drawn  therefrom  were  for  the  jury,  and  we  cannot  say 
as  a  matter  of  law  that  they  were  not  warranted  in  finding 
from  the  evidence  that  plaintiff's  injury  was  the  proximate 
result  of  his  own  negligence. 

The  cases  of  Lee  v.  Market-Street  Ry.  Co,,  135  Cal.  295, 
Esrey  v.  Southern  Pacific  Co,,  103  Cal.  541,  and  other  cases 
cited  by  appellant  bear  very  little  analogy  to  the  case  in  hand. 
The  principle  that  **he  who  last  has  a  clear  opportunity  ol 
avoiding  an  accident  by  the  exercise  of  proper  care  to  avoid 
injuring  another  must  do  so"  cannot  be  applied  to  the  facts 
of  this  case.  There  is  no  evidence  here  that  the  employees  of 
defendant  at  any  time  had  any  notice  that  plaintiff  was  occu- 
pying a  dangerous  position  or  was  conducting  himself  in 
a  negligent  manner.  They  had  a  right  to  assume  that  per- 
sons riding  where  plaintiff  rode  would  use  reasonable  care, 
and  at  least  not  allow  themselves  to  come  in  collision  with 
objects  that  came  nearer  than  a  foot  from  the  body  of  the 
car. 

Several  instructions  of  the  court  to  the  effect  that  defendant 
is  not  responsible  for  any  injuries  to  plaintiff  which  were  the 
proximate  result  of  his  negligent  failure  to  use  his  natural 
senses  for  his  own  safety  are  complained  of.  It  is  well-settled 
law  that  if  the  negligence  of  the  plaintiff  contributes  proxi- 
mately to  the  injury  of  which  he  complains  he  cannot  recover. 
The  instructions  complained  of  are  within  that  rule,  and  in 
no  way  do  they  conflict  with  the  other  rule  already  referred 
to,  that  he  who  has  notice  of  another's  danger  and  a  clear 
opportunity  to  prevent  his  injury  must  take  advantage  of  thai 
opportunity  or  be  liable  for  his  negligence  in  failing  so  to  do, 
even  though  the  other  person  may  have  been  placed  in  the 
position  of  danger  by  his  own  negligence. 

The  alleged  error  of  the  court  in  excluding  the  X-ray  photo- 
graph of  plaintiff  offered  by  him  in  rebuttal  did  not  harm  the 
plaintiff.  The  verdict  for  defendant  must  have  been  based  on 
the  ground  that  the  injury  to  plaintiff  was  the  result  of  hi» 
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own  contributory  negligence  and  not  on  any  ground  that  bo 
had  not  suffered  injury,  for  the  evidence  without  conflict 
shows  that  he  did  suffer  serious  injury.  The  X-ray  photo- 
graph could  have  thrown  light  on  nothing  but  the  extent  of 
the  injury  suffered,  and  this  becomes  immaterial  in  view  of 
the  verdict  that  plaintiff  is  not  entitled  to  recover  at  all.  The 
same  thing  may  properly  be  said  of  the  question  asked  as  to 
whether  the  plaintiff  was  permanently  injured.  We  see  noth- 
ing further  in  the  case  requiring  special  notice. 
We  advise  that  the  order  appealed  from  be  afSrmed. 

Chipman,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order 
appealed  from  is  affirmed. 

Henshaw,  J.,  Lorigan,  J.,  McFarland,  J. 


[8.  F.  No.  3192.     Department  Two.—  May  9,  1905.] 

JOSEPH  CRAIG,  Appellant,  v.  P.  T.  BOONE,  Tax-Collector, 
etc.,  Respondent. 

Taxation  —  Taxes  Paid  undkb  Protest  —  Action  aqainst  Taz-Ool- 
LBCTO&— DUTT  or  GOLLIBOTO&. — It  is  the  duty  of  the  taz-eoUeetor 
to  pay  all  taxes  collected  by  him  into  the  county  treasury;  and  an 
action  wiH  not  lie  against  him  to  recoYer  taxes  paid  to  him  nnder 
protest,  though  the  assessment  was  void. 

Id. — ^Pleading — ^Pbesumftiom  or  Pathsnt  into  Tbeasukt^ — ^Where  the 
complaint  in  the  action  against  the  tax-collector  does  not  allege 
the  contrary,  it  mnst  be  presumed  that  the  money  has  been  paid 
into  the  treasury. 

Id. — Monet  Had  and  Beceited  by  Aoent— Payment  to  Principal. — 
The  suit  against  the  tax-collector  is  in  the  nature  of  an  action  for 
money  had  and  received  by  an  agent,  which  will  not  lie  after 
he  has  paid  over  the  money  to  his  prindpaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lake 
County.    R.  W.  Crump,  Judge. 

The  facts  are  stated  in  the  opinion. 
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T.  J.  Sheridan,  and  Thomas  B.  Bond,  for  Ap])ellant. 

The  action  is  maintainable  against  the  tax-collector,  the 
assessment  being  void  and  the  payment  being  under  protest. 
{Bank  of  Mendocino  v.  Chalfant,  51  Cal.  369;  Cooper  v. 
Chamberlain,  78  Cal.  450 ;  Dear  v.  Vamum,  80.  Cal.  86 ;  Mc- 
Cabe  V.  Carpenter,  102  Cal.  469;  Falkner  v.  Hunt,  16  Cal 
171 ;  Ghiy  V.  Washburn,  23  Cal.  113.) 

McNab  &  Hirsch,  for  Respondent. 

The  payment  to  the  collector,  notwithstanding  the  protest, 
was  voluntary,  and  is  not  recoverable  from  the  tax-collector. 
(Brumagim  v.  TUlinghast,  18  Cal.  271;*  WUls  v.  Austin,  53 
Cal.  162;  Phelan  v.  San  Francisco,  120  Cal.  1;  Haines  v. 
Young,  132  Cal.  513;  Rooney  v.  Snow,  131  Cal.  51.)  The 
action  would  not  lie  against  the  tax-collector  to  determine  the 
validity  of  the  tax.  {Bailey  v.  Johnson,  121  Cal.  562.)  It 
was  the  duty  of  the  tax-collector  to  pay  the  money  collected 
into  the  treasury  immediately.  (Const.,  art.  XI.  sec.  16;  High 
School  Act,  sec.  XIX;  San  Francisco  v.  Ford,  52  Cal.  198; 
Phelan  v.  San  Francisco,  120  Cal.  1.) 

SMITH,  C. — This  is  a  suit  to  recover  from  the  defendant 
the  sum  of  three  hundred  and  ninety-one  dollars,  the  amount 
of  tax,  with  penalty,  levied  on  the  plaintiff's  property  for  the 
maintenance  of  a  pretended  union  high  school.  This  was  paid 
by  the  plaintff  under  protest;  and  it  is  claimed  by  him  on  the 
facts  alleged  in  the  complaint  that  the  tax  was  void.  A  de- 
murrer to  the  complaint  was  sustained,  and  judgment  thereon 
entered.  In  support  of  the  demurrer  one  of  the  grounds 
urged  is  that  the  suit  cannot  be  maintained  against  the  tax- 
collector;  and  this  contention  we  think  should  be  sustained 
Whether  the  tax  was  void  or  the  contrary,  it  was  the  duty  of 
the  defendant  on  receiving  this  money  to  pay  it  into  the 
county  treasury  (Const.,  art.  XI,  sec.  16;  Pol.  Code,  sec. 
3753;  San  Francisco  v.  Ford,  52  Cal.  199) ;  and  having  done 
so,  as,  in  the  absence  of  allegations  in  the  complaint  to  the 
contrary,  it  is  to  be  presumed  he  did — it  has  been  said  by  the 
court — **it  would  violate  all  principles  of  justice  to  hold  him 
liable  to  the  plaintiff  therefor."  {Phelan  v.  San  Francisco,  120 
Cal.  5.)     Accordingly  in  a  later    case  it  is  said:  **He  [tho 

1 79  Am.  I>ee.  176. 
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tax-coUeetor]  was  but  the  agent  of  the  county  for  the  collec- 
tion of  the  tax.  ...  He  was  not  concerned  with  the  validity 
of  the  tax.  If  he  failed  to  collect  it  because  of  its  illegality 
he  was  not  responsible  to  the  county ;  and  if  he  collected  it  and 
it  subsequently  proved  to  have  been  illegally  assessed,  he  was 
not  responsible  to  the  aggrieved  taxpayer.*'  (Bailey  v.  John- 
ion,  121  Gal.  563.)  In  the  latter  case,  indeed,  what  was  said 
was  not  necessary  to  the  decision;  and  in  the  former  there 
was  another  ground  on  which  the  case  may  have  been  disposed 
of.  But  however  this  may  be,  we  concur  in  the  views  ex 
pressed  by  the  court.  For  the  suit  is  in  the  nature  of  assump- 
sii  for  money  had  and  received  by  the  defendant  to  the  plain- 
tiff's use  (Cooley  on  Taxation,  1482n,  and  authorities  cited) ; 
which  cannot  be  maintained  against  a  mere  agent  or  servant 
after  he  has  paid  over  the  money  to  hLs  principal.  (1  Chitty 
on  Pleading,  365 ;  Chiy  v.  Washburn,  23  Cal.  113 ;  Greenway 
V,  Heard,  4  T.  B.  553;  Sadler  v.  Evans,  4  Burr.  1985,  and 
other  cases  cited ;  Frye  v.  Lockwood,  4  Co\7.  154 ;  2  Cooley  on 
Taxation,  1482-1483.)  Had  the  assessment  been  void  on  its 
face  (Cooley  on  Taxation,  1477  et  seq.),  or  were  the  money 
still  in  the  hands  of  the  defendant,  or  were  the  suit  against 
the  county  treasurer  into  whose  hands  the  money  had  passed 
(Cooley  on  Taxation,  1482),  the  case  might  be  different;  bul 
on  these  points  it  is  unnecessary  to  express  an  opinion.  Sev- 
eral cases  are  cited  by  the  appellant  in  which  suits  of  this 
kind  were  maintained  against  the  tax-collector.  But  none  of 
these  seem  to  have  any  application  unless  it  be  McCabe  v. 
Carpenter,  102  CaL  469,  which  was  in  some  respects  different, 
and  in  which  the  point  was  not  considered. 
We  advise  that  the  judgment  be  afiEirmed. 

Cooper,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Henshaw,  J.,  Lorigan,  J.,  McFarland,  J 
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[8.  F.  No.  3171.     Department  Two.— May  10,  1905.] 

A.  J.  RAISCH,    Appellant,    v.    HULDA  HILDEBRANDT 

et  al.,  Respondents. 

Street  Assebsmxnt — ^FoBXCLOStms — Pleading — Admission  op  Pbiha 
Facie  Case — Ebbob  in  Orantino  Nonsuit. — In  an  action  to  fore- 
dose  the  lien  of  a  street  assessment,  where  the  answer  admitted 
the  averments  of  the  complaint  as  to  the  warrant,  assessment,  dia- 
gram, affidavit  of  demand,  and  non-payment,  which  are  prifiia  fade 
evidence  of  the  right  to  recover,  and  of  the  regularity  of  all  prior 
proceedings,  the  regularity  of  which  was  alleged  in  the  complaint, 
and  was  denied  by  the  answer,  it  was  error  to  grant  a  nonsuit 
because  plaintiff  rested  his  case  on  the  admissions  of  the  answer, 
without  producing  those  documents  in  evidence  or  proving  the 
other  allegations  specifically  denied  by  the  answer. 

IDw — ^BuBDEN  OF  PBOOr. —  In  such  case  the  burden  of  proof  was  upon 
the  defendant  to  overcome  tn^  prima  facie  esse  admitted  by  show- 
ing the  irregularity  of  prior  proceeding,  upon  the  regularity  of 
which  issue  was  taken  by  the  answer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tlit 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  C.  Bates,  for  Appellant. 

Otto  turn  Suden,  for  Respondents. 

McPARLAND,  J. — This  is  an  action  to  foreclose  the  lieu 
of  a  street  assessment.  The  complaint  contains  all  the  aver- 
ments necessary  to  a  complete  cause  of  action  on  the  lien,  and, 
among  other  things,  averments  of  the  making  and  recording 
of  the  assessment,  warrant,  diagram,  certificate  of  city  en- 
gineer, demand  of  payment,  non-payment,  return  of  the  war- 
rant, etc.,  which,  by  the  terms  of  the  statute,  are  *' prima  facie 
evidence  of  the  regularity  and  correctness  of  the  assessment 
and  of  the  prior  proceedings  and  acts  of  the  superintendent 
of  streets  and  city  council  upon  which  said  warrant,  assess- 
merit,  and  diagram,  are  based,  and  like  evidence  of  the  right  of 
the  plaintiff  to  recover  in  the  action."  These  averments  as 
to  tlie  assessment,  warrant,  diagram,  certificate,  etc.,  were  not 
denied  in  the  answer,  although  the  answer  does  contain  denials 
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of  preceding  averments  in  the  complaint-c-as,  for  instance, 
that  the  resolution  of  intention  to  do  the  alleged  work  was 
duly  or  at  all  passed  by  the  board  of  supervisors,  that  the 
clerk  printed  for  the  required  time  a  notice  of  the  nature  and 
character  of  the  work  to  be  done,  inviting  sealed  proposals 
for  doing  the  same,  that  the  board  opened  the  bids  or  awarded 
any  contracts  for  the  work,  ttiat  plaintiff  was  the  lowest  bid- 
der, that  the  superintendent  entered  into  any  contract  with 
plaintiff  to  do  the  work,  etc.  At  the  trial  plaintiff  rested  his 
case  without  introducing  any  evidence,  upon  the  theory  that 
as  his  said  averments  of  the  making  and  recording  of  the 
assessment,  diagram,  etc.,  and  the  return  and  recording  of 
the  warrant  were  not  denied  in  the  answer,  and  must  be  taken 
to  be  true,  therefore  those  averments  made  a  prima  facie  case 
for  plaintiff.  Thereupon  the  defendants  moved  for  a  non- 
suit upon  the  ground  that  plaintiff  had  failed  to  introduce  any 
evidence  tending  to  prove  those  allegations  of  the  complaint 
which  are  denied  in  the  answer.  The  court  granted  the  motion 
for  a  nonsuit,  and  rendered  judgment  for  defendant.  From 
this  judgment  plaintiff  appeals. 

We  think  that  the  court  erred  in  granting  the  nonsuit.  It 
was  evidently  granted  upon  the  theory  that  the  admission  in 
tiie  answer  of  alleged  facts,  which  under  the  statute  consti- 
tuted a  prima  facie  case  for  plaintiff,  was  not  the  equivalent  of 
the  proof  of  these  facts,  and  that  the  warrant,  assessment, 
diagram,  certificate,  etc.,  should  have  been  formally  intro- 
duced in  evidence  by  plaintiff,  notwithstanding  their  admis- 
sion by  the  pleadings.  But  the  case  of  Oakland  Bank  v.  SuU 
Uvan,  107  Cal.  428,  declares  the  law  to  be  otherwise,  and  we 
see  no  good  reason  for  not  following  it.  That  was  an  action 
to  foreclose  a  mortgage,  but  it  involved  the  validity  of  a  street 
assessment  set  up  in  the  cross-complaint  of  certain  defendants. 
The  cross-complainants  introduced  some  evidence  to  sustain 
their  lien,  and  defendant  Sullivan,  the  owner  of  the  land, 
moved  for  a  nonsuit  as  to  cross-complainants  on  the  ground  of 
the  insufficiency  of  the  evidence  to  support  the  lien,  which 
motion  was  denied,  and  Sullivan  appealed.    The  court  said: — 

**The  court  did  not  err  in  refusing  to  grant  such  motion; 
though  the  evidence  offered  may  have  been  insufficient  to  make 
out  a  case  for  the  plaintiffs  in  that  cross-complaint,  had  it 
been  incumbent  upon  them  to  offer  any  proof  at  all.    The  act 
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(Stats,  1885,  p.  157)  provides  that  the  'Warrant,  assessment^ 
and  diagram,  witii  the  affidavit  of  demand  and  non-payment, 
shall  be  held  prima  facie  evidence  of  the  regularity  and  cor- 
rectness of  the  assessment  .  .  .  and  of  the  right  of  the  plain- 
tiff to  recover  in  the  action.'  Here  the  cross-complaint  of 
Bannister  &  Lewis  averred  the  delivery  to  them  of  such  war- 
rant, assessment,  and  diagram,  and  exhibited  the  character  of 
the  same  with  sufficient  particularity  to  show  tiiat  they  were 
made  in  conformity  with  sections  8  and  9  of  the  act;  it  also 
alleged  the  making  and  return  by  their  agent  of  the  affidavit 
of  demand  and  non-payment,  as  required  by  the  succeeding 
section  10.  None  of  such  averments  were  denied  in  appel- 
lant's answer;  they  were  material  allegations  {Himmehnan 
V.  Danos,  35  Cal.  441),  and,  being  undenied,  stand  as  estab- 
lished facts  in  the  case ;  it  was  therefore  unnecessary  to  pro- 
duce in  evidence  the  documents  thus  alleged  and  described; 
and  the  prima  facte  effect  imputed  to  them  by  the  statute 
operated  to  cast  upon  appellant  the  burden  of  proof.  He 
might,  if  he  could,  have  disproved  any  statement  of  the  cross- 
complaint  put  in  issue  by  him,  but  it  seems  he  made  no 
attempt  to  do  so."  And,  after  some  allusion  to  a  ruling  in 
Eimmelman  v.  Danos,  35  Gal.  441,  the  court  said:  ''But  it 
does  not  compel  formal  proof  of  matters  which,  being  alleged, 
are  admitted  either  expressly  or  impliedly.  Such  cases  are 
subject  to  the  general  rule  of  procedure  prescribed  by  the 
eode(  Pacific  Paving  Co,  v.  Bolton ,  97  Cal.  9),  among  which 
is  that  every  material  allegation  of  the  complaint  not  contro- 
verted by  the  answer  filed  must,  for  the  purposes  of  the  action, 
be  taken  as  true.  (Code  Civ.  Proc.,  sec.  462.  See  City  of 
Stockton  V.  DaW,  66  Cal.  377.)"  The  principle  might  not 
apply  to  immaterial  allegations;  but  the  allegations  here  in 
question,  as  was  stated  in  the  Bank  of  Oakland  v.  SuUivan, 
107  Cal.  428,  were  material;  they  were  essential  to  plaintiff's 
cause  of  action. 
The  judgment  appealed  from  is  reversed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 
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[8.  F.  No.  3138.     Department  One.— Ifaj  13,  1905.] 

JULIA  NICKALS,  an  Incompetent  Person,  by  her  Guardian, 
etc..  Appellant,  v.  JAMES  STANLEY,  as  Administrator, 
etc.,  of  "W.  W.  Nickals,  deceased  et  al..  Respondents. 

Estates  or  Dbobased  Pxrsons — ^Action  on  Bond  of  Adionistrato^-- 
LiABiLiTT  Undbtebmined  BY  Obdib.— An  action  wlU  not  lie,  pend- 
ing the  adminietration  of  the  estate  of  a  deceased  pexson,  upon  the 
bond  of  the  administrator  for  an  alleged  breach  thereof  prior  to 
any  order  of  the  probate  court  determining  his  liability,  therefor, 
and  ascertaining  the  amount  of  his  indebtedness. 

Id. — ^Action  against  Estate  —  Pabtiss.  —  In  an  action  against  the 
administrator  of  the  estate,  as  such,  the  sureties  on  his  bond  are 
not  proper  parties  defendant. 

Id.— AonoN  fob  Instjbanob  Money  Payable  to  Widow— Afpiioation 
TO  Debts  of  Estate. — ^Neither  the  administrator  in  his  oiBeial 
capacity  nor  the  sureties  on  his  bond  are  liable  in  an  action  by  the 
widow  of  the  decedent  for  tho  appropriation  of  the  proceeds  of  an 
insurance  policy  payable  to  her,  which  were  collected  by  the  admin- 
istrator and  applied  to  the  payment  of  funeral  expenses  and  other 
debts  of  the  estate. 

Id. — OoNVEBSiON  BY  Administbatob — Estate  not  Liable  at  Law.— 
The  administrator,  in  his  indiyidual  capacity  alone,  is  liable  to 
the  widow  for  a  wrongful  conversion  of  insurance  money  belonging 
to  her,  and  held  by  him  in  trust  for  her.  The  estate  cannot  be 
held  liable  for  his  tort,  in  an  action  at  law  therefor,  although  per- 
sons interested  in  the  estate  may  have  profited  thereby,  whatever 
might  be  the  liability  of  the  estate  In  oquity  upon  proper  averments. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    W.  E.  Greene,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Welles  Whitmore,  and  Frank  Little,  for  Appellant 

Thomas  C.  Huxley,  for  Respondents. 

ANQELLOTTI,  J.— Plaintiff  brought  this  action  against 
James  Stanley,  as  administrator  of  the  estate  of  her  deceased 
husband,  and  the  sureties  on  his  official  bond  as  public  ad- 
ministrator, to  recover  the  sum  of  $4,895.65,  proceeds  of  a 
policy  of  insurance  on  the  life  of  decedent,  which  policy, 
according  to  the  allegations  of  the  complaint,  was  payable  ''to 
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his  executors  or  administrators  ...  for  the  benefit  of  his 
wife,  the  said  Julia  A.  Niokals,  if  she  should  survive  him." 
It  was  alleged  that  he  had,  as  administrator,  collected  said 
amount  on  said  policy,  and  had  used  and  expended  all  of 
the  same  **in  paying  the  debts  of  said  William  W.  Nickals, 
deceased,  and  the  expenses  of  his  last  illness  and  funeral,  and 
costs  of  administration  of  said  est'ate,"  instead  of  paying  the 
same  to  plaintiff.  This  was  the  sole  ground  of  plaintiff's 
action. 

It  may  be  assumed  that  Stanley  applied  for  letters  of  ad- 
ministration of  this  estate  as  public  administrator,  and  that 
his  official  bond  as  public  administrator  stood  in  lieu  of  the 
ordinary  administrator's  bond  required  by  law.  (Code  Civ. 
Pro.,  sec.  1727.)  Such  bond  was  conditioned  to  the  effect 
that  said  Stanley  should  faithfully  execute  the  duties  of 
public  administrator  of  Alameda  County,  California. 

No  final  account  of  his  administration  of  said  estate  has 
ever  been  filed  by  Stanley.  It  is  not  alleged  that  any  account 
has  ever  been  presented  by  said  Stanley  as  Administrator,  or 
that  the  court  in  probate  has  ever  made  any  order  of  distri- 
bution, or  any  order  setting  apart  any  property  or  money  to 
the  widow.  Stanley,  as  administrator,  and  two  of  the  de- 
fendant sureties  demurred  to  an  amended  complaint  on  vari- 
ous grounds,  and  the  demurrers  were  sustained,  with  leave  to 
amend.  Plaintiff  failing  to  amend,  judgment  went  in  favor 
of  said  defendants,  and  from  this  judgment  plaintiff  appeals. 

It  is  clear  that  no  cause  of  action  is  stated  against  the  de- 
fendant sureties.  Under  the  terms  of  their  contract,  they  ^ere 
responsible  only  for  the*  faithful  performance  of  such  duties 
as  were  imposed  by  law  upon  Stanley,  as  administrator  of 
the  estate  of  the  deceased.  If  the  proceeds  of  the  insurance 
policy  were  received  by  Stanley  as  a  trustee  for  the  widow 
and  solely  for  her  use,  because  of  the  terms  of  the  agreement 
between  deceased  and  the  insurance  company,  such  proceeds 
were  in  no  sense  property  of  the  estate,  and  were  not  received 
by  him  in  the  discharge  of  any  official  duty  as  administrator. 
Tlie  property  was,  in  such  event,  the  property  of  the  widow, 
and  Stanley  was  simply  her  agent  or  trustee  in  regard 
thereto.  The  sureties  on  his  bond  as  administrator  had  not 
undertaken  to  be  responsible  for  the  faithful  performance  of 
his  duties  as  such  agent  or  trustee,  or    for    the    faithful  per- 
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formance  of  any  duties  except  those  relating  to  the  admin- 
istration of  the  decedent's  estate. 

If  the  proceeds  of  the  policy  did  become  assets  of  the  estate, 
there  could  be  no  liability  on  the  part  of  the  sureties  in  regard 
thereto  prior  to  an  order  or  decree  of  the  court  in  probate 
fixing  the  liability  on  the  part  of  the  administrator.  It  does 
not  appear  that  there  has  been  any  such  order  or  decree.  An 
administrator  holds  all  of  the  assets  of  an  estate,  subject  to  the 
control  of  the  court  having  jurisdiction  of  the  estate,  and  that 
court  has  sole  and  exclusive  jurisdiction  to  settle  the  accounts 
of  the  administrator,  and  to  determine  to  whom  the  property 
of  the  estate  shall  be  set  apart  or  distributed.  The  liability 
of  the  administrator,  arising  from  his  dealings  with  the  prop- 
erty of  the  estate,  can,  during  the  pendency  of  the  administra- 
tion and  the  .lifetime  of  the  administrator,  be  determined 
only  by  the  judgment  or  order  of  such  court,  and  until  such 
determination  has  been  made,  no  action  can  be  maintained 
upon  the  administrator's  bond.  It  has  been  repeatedly  held 
that  an  action  cannot  be  maintained  against  tiie  sureties  of 
an  executor,  administrator,  or  guardian  for  breach  of  the 
bond  until  the  amount  of  indebtedness  has  been  determined 
by  order  of  the  probate  court.  (See  Cook  v.  Ceas,  143  Cal. 
221,  225,  and  cases  there  cited;  Reither  v.  Murdoch^  135  Cal. 
197 ;  Chaquette  v.  Ortet,  60  Gal.  594.)  These  decisions  are 
applicable  here. 

Aa  to  the  defendant  Stanley,  the  action  has  apparently 
been  treated  as  an  action  against  him  in  his  official  capacity 
as  administrator  only.  It  was  so  limited  in  the  title  of  the 
action  as  given  in  the  complaint,  but  the  allegations  of  the 
complaint  make  it  somewhat  uncertain  as  to  whether  it  was 
intended  to  sue  him  individually  or  as  administrator  solely. 
The  fact  that  the  sureties  on  his  bond  were  joined  with  him 
as  defendants  indicates  an  intention  to  sue  him  individually, 
for  they  would  not  be  proper  parties  defendant  in  an  action 
against  him  purely  as  administrator.  However  this  may  be, 
he  appeared  and  demurred  solely  as  administrator,  and  the 
judgment  is  in  his  favor  solely  as  administrator,  and  it 
does  not  appear  that  James  Stanley  individually  was  ever 
brought  within  the  jurisdiction  of  the  court  in  this  action. 
It  may  be  added  that  counsel  for  plaintilf ,  in  their  brief,  treat 
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tlie'action  as  one  against  Stanley  in  his  o£9eial  character  only. 
The  question  as  to  whether  the  complaint  stated  a  cause  of 
action  against  Stanley  individually  is  therefore  not  involved 
in  this  appeal.  We  must  take  tiie  action  against  Stanley  as 
one  against  him  in  his  representative  capacity  only,  and  there- 
fore as  simply  an  action  against  the  estate  of  his  intestate. 
{Sterreti  v.  Barker,  119  Cal.  492,  494;  Schlicker  v.  Hemen- 
way,  110  Cal.  579.*)  The  demurrer  interposed  by  defendant 
Stanley  as  administrator  was  the  demurrer  of  the  estate  only. 
If  the  complaint  failed  to  state  a  cause  of  action  against  the 
estate,  the  demurrer  of  the  representative  thereof  was  prop- 
erly sustained. 

Plaintiff  has  cited  some  cases  from  other  jurisdictions,  in 
which  it  is  held  that  where  the  property  of  anotiier  has  been 
appropriated  to  the  use  of  an  estate  by  an  administrator  or 
executor,  the  estate  may  be  held  liable.  It  is  well  settled  here 
than  an  estate  cannot  be  held  liable  for  a  tort  conunitted  by 
an  administrator  or  executor.  {Sterrett  v.  Barker,  119  Cal. 
492;  Melane  v.  Davis,  67  Cal.  279,  282;  Eustace  v.  Johns, 
38  Cal.  3,  21,  23.)  The  foundation  of  this  action  is  the  alleged 
personal  tort  of  Stanley, — ^viz.,  the  conversion  by  him  of 
personal  property  of  the  plaintiff.  He  could  not  by  any 
such  wrongful  act  on  his  part  bind  the  estate,  but  if  guilty 
thereof  would  be  personally  liable  therefor.  As  said  in 
Eustace  v.  Johns,  38  Cal.  23,  "the  very  nature  of  the  action 
imports  the  culpable  delinquency  of  a  sentient  being,  and  a 
personal  liability  in  consequence  thereof,  a  deliquency  or 
misfeasance  which  cannot  be  affirmed  of  an  estate,  and  when 
such  liability  is  established,  and  the  extent  thereof  determined 
by  the  judgment  of  a  competent  court,  it  is  enforced  against 
the  individual  perpetrator  of  the  wrong. '*  If  sued  individu- 
ally, Stanley  could  have  defended  under  his  claim  as  adminis- 
trator and  put  in  issue  the  question  as  to  whether  the  money 
was  the  property  of  plaintiff  or  of  the  estate,  but  if  he  had 
failed  in  substantiating  his  claim,  judgment  must  necessarily 
have  been  against  him,  and  could  not  be  against  the  estate. 
{Sterrett  v.  Barker,  119  Cal.  492.)  The  fact  that  persons 
interested  in  the  estate  may  have  profited  by  reason  of  the 
wrongful  act  of  the  administrator  cannot  affect  the  question 
as  to  the  liability  of  the  estate. 

It  may  be  that  where  the  property  of  another  has  been 
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actually  osed  for  the  benefit  of  an  estate,  an  action  in  equity 
may,  under  some  circumstances,  be  maintained  against  the 
estate  and  those  interested  in  the  property  thereof,  to  have 
the  claim  of  the  owner  made  a  charge  against  such  assets  of 
the  estate  as  may  properly  be  held  chargeable  therewith. 
It  is,  however,  unnecessary  to  express  any  opinion  on  this 
question.  This  is  not  such  an  action.  There  is  no  allegation 
intimating  that  there  is  any  property  of  the  estate,  and  the 
action  is  simply  an  action  at  law  against  the  estate,  based  upon 
the  alleged  personal  tort  of  the  administrator. 

As  we  are  satisfied  that  the  complaint  failed  to  state  a  eanso 
of  action  against  any  of  the  respondents,  it  is  unnecessary  to 
consider  any  of  the  other  points  made  by  the  demurrers. 

The  judgment  is  affirmed. 

Shaw^  J.,  and  Van  Dyke,  J.,  concurred* 


[8.  F.  No.  '8851.    Department  One.— -Hay  13,  1905.] 

D.  S.  WEAVER,  Respondent,  v.  CITY  AND  COUNTY  OF 
SAN  FRANCISCO,  AppeUant. 

JUDGMSNT  AGAINST  CiTT  —  DXSIGNATION   OF    FUND  — DlHSOTIONS   tTPON 

Appeal — ^Bes  Adjudioata — Action. — A  judgment  entered  against 
a  dty,  payable  only  out  of  the  funds  of  a  particular  year,  pursuant 
to  the  direetions  of  this  court  upon  appeal,  is  res  adjudieata,  and 
eannot  be  subsequently  modified  or  changed.  A  subsequent,  judg- 
ment of  the  superior  court  in  an  action  thereupon,  omitting  such 
KmitatJons,  is  erroneous, 
[n. — ^Amendment  of  Constitution — ^PEaiassrnB  Payicxnts  bt  Citt— 
LiHiTATioN  of  Amount— Disgretionw— The  amendment  of  the  state 
eonstitution  remoring  the  limitation  upon  the  city  of  San  Fran- 
cisco of  certain  claims  for  indebtedness  for  certain  fiscal  years,  and 
providing  that  the  city  may  pay  the  same,  not  exceeding  a  certain 
total  amount,  out  of  the  revenue  of  succeeding  years,  is  permissive, 
only  giving  the  city  a  discretion  in  allowing  and  paying  claims 
within  the  limit  prescribed,  and  where  it  paid  the  principal  sum 
of  the  judgment  out  of  the  revenue  of  other  years,  it  cannov  be  com- 
pelled to  pay  the  interest  and  costs  out  of  the  funds  of  any  other 
year  than  that  originally  specified  in  the  judgment 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  FranoiBoo.    J.  G.  B.  Hebbard,  Judge. 
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Franklin  K  Lane,  former  City  Attorney,  Percy  V.  Long, 
City  Attorney,  and  John  P.  Coghlan,  Assistant  City  Attorney, 
for  Appellant. 

J.  C.  Bates,  for  Respondent. 

VAN  DYKE,  J.— This  appeal  is  taken  by  the  defendant, 
the  city  and  connty  of  San  Francisco,  from  a  judgment  ren- 
dered against  defendant  in  favor  of  the  plaintiff  upon  the 
pleadings.  The  record  consists  of  the  amended  complaint, 
demurrer  to  the  same,  order  overruling  the  demurrer,  answer 
on  the  part  of  the  defendant,  notice  of  motion  to  take  judg- 
ment upon  the  pleadings,  and  the  so-called  findings  and  the 
judgment  entered  in  accordance  with  the  motion,  and  notice 
of  the  appeal. 

The  complaint  counts  upon  a  former  judgment  rendered 
in  the  superior  court  of  the  city  and  county  of  San  Francisco 
April  24,  1896,  which  judgment,  it  is  alleged,  was  rendered 
in  favor  of  the  plaintiff  herein  and  against  the  defend- 
ant herein,  for  the  sum  of  $2,226.69  principal,  $511.31  inter- 
est, and  $108  costs  of  suit,  amounting  in  the  aggregate  to 
$2,846.  The  said  judgment  so  given  was  rendered  and  en- 
tered, it  is  alleged,  in  pursuance  of  and  in  obedience  to  the 
direction  of  the  supreme  court  of  California  on  appeal  by  said 
plaintiff  from  a  judgment  rendered  and  entered  against  him 
on  the  first  trial  of  the  case.  The  complaint  further  alleges 
that  part  of  said  judgment — ^to  wit,  the  sum  df  $2,226.70 — 
was  paid  by  the  defendant  on  the  8th  of  October,  1901,  and 
that  no  other  sum  of  money  had  been  paid  thereon,  and  that 
said  judgment  so  rendered  and  entered  was  for  material  fur- 
nished, work  done,  and  labor  performed  for  defendant  by  thp 
plaintiff  during  the  fiscal  year  ending  June  30,  1893.  It  is 
further  alleged  in  the  complaint  that  under  the  amendment 
of  the  state  constitution  the  said  defendant  is  authorized  and 
empowered  to  pay  such  demands  with  interest  thereon  at  the 
rate  of  five  per  cent  per  annum,  and  that  the  amount  of  in- 
terest due,  owing,  and  unpaid  on  said  judgment  so  given, 
rendered,  and  made,  at  the  rate  of  five  per  cent,  is  $775.30, 
and  the  balance  of  the  principal  unpaid  is  $1,619.30.  In  the 
answer  the  judgment  counted  upon  in  the  action  is  set  out  in 
full.  Said  judgment  recites  that  the  cause  having  been  ap- 
pealed to  the  supreme  court  of  the  state  of  California  on  the 
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tweuty-fifth  diiy  of  March,  1895,  and  remittitur  from  said 
supreme  court  having  been  filed  in  the  clerk's  ofl5ce  reversing 
the  judgment  appealed  from,  with  directions  to  render  judg- 
ment for  plaintiff  for  $2,226.69,  but  limiting  its  payment  to 
the  funds  of  said  city  and  county  for  the  fiscal  year  ending 
June  30,  1893,  coming  on  regularly  for  hearing,  etc.,  there- 
upon, in  accordance  with  said  direction,  enters  judgment  ac- 
cordingly. ''Said  judgment  to  be  paid  out  of  the  income  and 
revenue  of  said  defendant  provided  for  the  fiscal  year  ending 
June  30, 1893.'' 

The  appellant  contends, — 1.  That  said  judgment,  entered 
April  24,  1896,  in  pursuance  of  the  directions  of  this  court, 
became  res  adjudicata,  and  could  not  be  modified  or  amended 
by  bringing  another  action  founded  upon  said  judgment;  and 
2.  That  the  amendment  of  section  18  of  article  XI  of  the  con- 
stitution in  November,  1900,  referred  to  and  relied  upon  by 
the  plaintiff,  removing  the  restriction  contained  in  said  section 
as  it  originally  stood,  and  allowing  the  city  and  county  of  San 
Francisco  to  pay  claims  accruing  during  certain  fiscal  years, 
is  permissive  merely. 

In  the  opinion  of  this  court  on  the  appeal  from  the  former 
judgment  it  is  said:  ''Whoever  deals  with  a  municipality  does 
so  with  notice  of  the  limitation  of  its  powers,  and  with  notice 
also  that  he  can  receive  compensation  for  his  labor  or  ma- 
terials only  from  the  revenues  and  income  previously  pro- 
vided for  the  fiscal  year  during  which  his  labor  and  materials 
are  furnished;  and  with  the  knowledge,  too,  that  all  other 
persons  dealing  with  the  municipality  have  the  same  rights 
to  compensation  and  are  subject  to  the  same  limitations  as  he 
is.  Even  though  at  the  time  of  making  his  contract  thero  are 
funds  in  the  treasury  sufficient  to  meet  the  amount  of  his 
claim,  he  is  charged  with  notice  that  these  funds  are  liable  to 
be  paid  out  for  municipal  expenditures  before  his  contract 
can  mature  into  a  claim  against  the  city,  and,  if  others  whose 
claims  have  accrued  subsequent  to  his  are  able  to  intercept 
these  funds,  he  is  in  the  same  condition  as  any  creditor  who 
has  dealt  with  one  whose  assets  are  exhausted  before  he  pre- 
sents his  claim."  But  it  is  added  by  the  court:  "In  the  pres- 
ent case  it  appears  from  the  findings  of  the  court  that  the 
whole  amount  of  the  tax  that  was  levied  for  the  fiscal  year 
ending  June  30,  1893,  has  not  been  collected,  and  it  may  be 
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that  in  the  future  there  will  be  received  into  the  treasury  from 
this  tax  a  sufScient  amount  of  money  from  which  the  plain- 
tiff's claim  may  be  satisfied.  At  all  events  he  has  the  right  to 
a  judgment  against  the  city  for  the  amount  of  his  claim,  with 
the  limitation  that  it  shall  be  satisfied  out  of  the  income  and 
revenue  provided  for  the  fiscal  year  ending  June  30,  1893, 
after  the  payment  of  such  other  demands  against  such  income 
as  are  properly  payable  in  preference  to  his  own. 

^'The  judgment  is  reversed,  and  the  superior  court  is  di- 
rected to  enter  a  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  sum  of  $2,226.69,  and  directing 
that  the  same  be  satisfied  out  of  the  income  and  revenues  of 
the  defendant  provided  for  the  fiscal  year  ending  June  30. 
1893,  in  accordance  with  the  foregoing  opinion.*'  {Weaver 
v.  San  Francisco,  111  Cal.  325.) 

No  petition  for  rehearing  or  other  modification  of  said 
judgment  was  asked  on  the  part  of  the  plaintiff,  as  might 
have  been  done  had  the  plaintiff  desired  a  general  judgment 
instead  of  the  one  directed  to  be  entered.  In  the  case  of 
Higgins  v.  San  Diego  Water  Co,,  118  Cal.  527,  involving  a 
similar  question  of  liability  of  a  city,  after  a  rehearing 
granted,  this  court  in  Bank  in  that  case  said:  ''On  a  former 
hearing  of  this  cause  judgment  in  favor  of  the  city  of  San 
Diego  was  reversed,  with  direction  to  the  superior  court  to 
enter  judgment  in  favor  of  the  water  company  for  the  rea- 
sonable value  of  the  use  of  its  distributing  plant,  etc.,  said 
judgment  to  be  payable  only  out  of  the  revenue  of  those  fiscal 
years  daring  which  the  city  held  possession  of  the  plant.  A 
rehearing  was  ordered  principally  upon  the  question  as  to 
the  proper  form  of  the  judgment.  Upon  further  consideration 
of  the  case,  we  have  readied  the  conclusion  that  the  water 
company  should  have  an  ordinary  general  judgment  for  what- 
ever amount  shall  be  found  due  it,  without  any  direction  as 
to  the  revenues  out  of  which  the  judgment  shall  be  satisfied." 
Accordingly  in  that  case  a  general  judgment  was  ordered  to 
be  entered,  and  the  same  might  have  been  done  in  this  case 
had  the  plaintiff  been  dissatisfied  with  the  judgment  contain- 
ing the  limitation  in  question.  But  the  plaintiff  acquiesced 
in  the  form  of  the  judgment  and  the  limitation  contained 
therein,  and  upon  the  going  down  of  the  remittitur,  on  April 
24,  1896,  upon  his  motion  judgment  was  rendered  and  en- 
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t<^red  in  his  favor  in  the  superior  court  in  the  manner  and 
form  as  directed  by  this  court  as  already  shown.  The  judg- 
ment so  rendered  and  entered  in  the  superior  court  in  accord- 
ance with  the  direction  of  this  court  was,  however,  never 
modified,  and  therefore  became  res  adjudicata  binding  upon 
both  parties.  As  said  in  Wallace  v.  Eldredge,  27  Cal.  498, 
^^A  judgment  is  a  contract,  in  the  highest  sense  of  the  term, 
and  as  an  obligation  it  possesses  a  force  superior  to  that  of  a 
Rpecialty  or  simple  contract  (Chit.  Cont  1;  2  Black.  Com. 
382;  1  Pars,  on  Cont  7).*'  "In  fact  the  court  had  no  power 
or  authority  to  modify  or  change  the  judgment  as  directed  tu 
be  entered  by  this  court.  No  provision  can  be  ingrafted  upon 
it,  nor  can  any  be  taken  from  it."  (Elliot  on  Appellate  Pro- 
cedure, sec.  576.)  "The  judgment  of  this  court  concludes  tht' 
parties,  and  it  is  too  late  now  to  change  it."  {Argenti  v 
Sawyer,  32  Cal.  414.)  In  Chafoin  v.  Rich,  92  CaL  471,  it 
is  said:  "Where  the  supreme  court  directs  a  particular  judg- 
ment to  be  entered,  the  court  below  must  not  retry  the  cause, 
but  must  enter  the  judgment  directed,  and  the  entry  of  a 
different  judgment  is  void." 

After  the  adoption  of  the  amendment  to  section  18  of  ar- 
ticle XI  of  the  constitution,  modifying  the  limitation  con- 
tained in  said  section  as  it  originally  stood,  the  defendant 
herein,  as  appears  by  the  admission  of  the  amended  complaint, 
paid  the  amount  of  the  principal  for  which  said  judgment  was 
rendered, — ^to  wit,  $2,226.69, — cleaving  the  interest  and  costs 
of  suit  unpaid,  and  it  is  for  the  recovery  of  these  unpaid 
amounts,  with  accruing  interest  thereon,  that  the  present  suit 
is  brought,  and  for  which  a  judgment  absolute  in  terms  was 
rendered  by  the  court  below.  We  think  the  contention  of  the 
appellant  that  the  former  judgment  had  become  the  law  of 
the  case  is  correct,  and  that  its  terms  and  conditions  cannot 
be  altered  or  modified  by  bringing  another  action  founded 
upon  it. 

The  amendment  to  section  18  of  article  XI  of  the  consti- 
tution, adopted  in  1900,  already  referred  to,  consisted  of  » 
proviso  added  to  said  section  as  follows:  "Provided,  how- 
ever, that  the  city  and  county  of  San  Francisco  may  at  any 
time  pay  the  unpaid  claims,  with  interest  thereon  at  the  rate 
of  five  per  cent  per  annum,  for  materials  furnished  to  aiui 
work  done  for  said  city  and  county  during  the  forty-firbt. 
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forty-second,  forty-third,  forty-fourth,  and  fiftieth  fiscal 
years,  and  for  unpaid  teachers'  salaries  for  the  fiftieth  fiscal 
year,  out  of  the  income  and  revenne  of  any  succeeding  year  or 
years,  the  amount  to  be  paid  in  full  of  said  claims  not  to 
exceed  in  the  aggregate  the  sum  of  five  hundred  thousand 
dollars,  and  that  no  statute  of  limitations  shall  apply  in  any 
manner  to  these  claims."  And  also  containing  another  pro- 
vision in  reference  to  the  indebtedness  of  the  city  of  Vallejo, 
in  Solano  County. 

The  amendment  it  will  be  seen,  removes  the  limitation  for- 
merly imposed  upon  the  city  in  reference  to  the  payment  of 
certain  claims  of  indebtedness  applicable  to  certain  fiscal 
years  and  up  to  a  certain  aggregate  amount  In  the  oonstmo- 
tion  of  a  constitution  or  statute  words  and  phrases  are  con- 
strued according  to  the  context  and  approved  usage  of  the 
language.  (Civ.  Code,  13;  Code  Civ.  Proc.,  16.)  Prom  its 
very  terms  the  amendment  in  question  is  permissive  only,  giv- 
ing the  city  some  discretion  in  allowing  and  paying  the  claims 
referred  to,  up  to  the  limit  prescribed.  The  plaintiff  himself 
does  not  pretend  that  the  city  is  bound  to  pay  his  claim,  but 
alleges  in  his  complaint  that  under  the  constitutional  amend- 
ment in  question  ''said  defendant  is  authorized  and  empow- 
ered to  pay  such  demands.''  It  is  alleged  in  appellant's  brief, 
and  not  controverted  by  respondent,  that  under  this  amend- 
ment money  was  raised  by  the  city  and  county  of  San  Fran- 
cisco to  pay  certain  back  indebtedness,  and  that  a  portion  was 
set  aside  to  pay  the  bills  of  the  fiscal  year  ending  June  80, 
1893,  and  that  of  that  the  respondent  received  the  amount  of 
his  original  claim,  this  being  considered  at  the  time  his  fair 
proportion  of  the  money  allowed  for  the  indebtedness  of  that 
year. 

It  is  ordered  that  the  judgment  appealed  from  be  and  the 
same  hereby  is  modified  by  adding  tiliereto  the  proviso  con- 
tained in  the  original  judgment,  to  wit:  ''Said  judgment  to 
be  paid  out  of  the  income  and  revenues  of  said  defendant  pro- 
vided for  the  fiscal  year  ending  June  80,  1893,"  and  that  as 
BO  modified  said  judgment  is  afSrmed. 

Further  ordered  that  appellant  recover  its  costs  on  appeal. 

Angellotti,  J^  and  iShaw,  J^  eoneorred. 
Hearing  in  Bank  deoiad. 
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[Crim.  No.   1177.     In  Bank.— May   13,  1905.] 

THE  PEOPLE,  Respondent,  v.  ANGELE  DELBOS,  Appel- 

lant. 

Obiminal  Law — ^Distinotion  between  Laboent  and  False  Pbetensbs. 
—Where  the  possession  of  property  :s  obtained  by  a  defendant  bj 
false  pretenses  and  fraudulent  artifice,  with  the  original  intention 
to  appropriate  it  to  the  defendant's  use,  such  appropriation  is 
lareeny,  if  the  title  remained  in  the  one  who  delivered  the  property 
to  the  defendant;  and  the  crime  is  that  of  obteining  property  under 
false  pretenses,  if  the  intention  was  to  pass  the  title  thereof  to 
the  defendant. 

Yd. — ^Pboof  of  Grand  Laboent — ^Monet  Dslxvebed  to  Pat  fob  Lodo- 
mG-Hou6s— False  Statement  as  to  Price. — ^Evidenee  that  monej 
was  delivered  to  the  defendant  vTith  which  to  pay  for  a  lodging- 
house  purchased  by  the  defendant  for  the  prosecuting  witness,  in 
respect  of  which  the  defendant  had  made  a  false  statement  as  to 
the  price,  with  the  original  intention  to  appropriate  the  difference 
of  four  hundred  dollars  in  price  to  her  own  use,  and  that  such 
misappropriation  was  made,  is  sufScient  to  show  that  the  title  to 
the  money  remained  in  the  prosecuting  witness  until  delivered  in 
payment  as  proposed,  and  will  sustain  a  verdict  of  guilty  of  grand 
larceny. 

Id. — Theory  of  Defense — ^Pubchase  of  LoDGiNO-HonsE  from  De- 
fendant— IHPBOPEB  Exclusion  of  Evidence. — Where  the  theory  of 
the  defense  was  that  the  defendant  bought  the  lodging-house  with 
her  own  money,  and  sold  it  for  an  extravagant  price  to  the  prose- 
cuting witness,  and  received  the  money  in  controversy  upon  such 
sale,  such  theory,  if  proved,  would  exclude  the  crime  of  larceny; 
and  where  the  testimony  of  the  defendant  and  some  other  corrob- 
orating evidence  harmonized  with  such  theory,  it  was  prejudicial 
error  to  exclude  a  question  of  the  defendant  to  the  prosecuting 
witness,  on  cross-examination,  tending  to  elicit  whether  she  had  not 
purchased  the  lodging-house  from  the  defendant. 

Id. — Impeachment — Motives  of  Prosecuting  Witness — Foundation. 
— It  was  proper  to  impeach  the  motives  of  ^he  prosecuting  witness 
by  proof  that  she  had  instituted  the  prosecution  for  the  purpose 
of  extorting  money  from  the  defendant;  but  in  order  to  lay  the 
foundation  for  such  Impeachment,  the  prosecuting  witness  shoulii 
first  be  directly  asked  if  she  had  not  begun  the  prosecution  for 
that  purpose. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    F.  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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A.  Ruef ,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  R.  C.  Van  Fleet,  and  Lewis 
P.  Byington,  District  Attorney,  for  Respondent. 

SHAW,  J. — The  defendant  appeals  from  a  judgment  of 
conviction  of  grand  larceny  and  from  an  order  denying  her 
motion  for  a  new  trial. 

It  is  claimed  that  the  verdict  is  contrary  to  the  law  and  the 
•ividence.  We  think  the  evidence  was  sufficient  to  sustain 
Ihc  verdict.  The  charge  was,  that  the  defendant  had  on  the 
twelfth  day  of  December,  1902,  stolen  from  one  Maria  Mar- 
tinet the  sum  of  four  hundred  dollars  in  money.  The  particu- 
lar claim  is  made  that  the  evidence  does  not  show  a  larceny 
of  the  money,  but  an  obtaining  of  the  money  by  false  pre- 
tenses. There  was  legal  evidence  tending  to  show  that  the 
defendant  and  the  prosecuting  witness  Maria  Marquet  were 
/cousins  by  marriage  and  somewhat  intimate ;  that  Maria  Mar^ 
quet  wanted  to  buy  a  lodging-house,  and  defendant  under- 
took to  buy  one  for  her;  that  the  defendant  learned  that  one 
Stalford  had  a  lodging-house  for  sale  which  could  be  bought 
for  ninety  dollars;  that  she  made  the  bargain  with  Stalford 
for  the  sale  thereof  to  Maria  Marquet  at  that  price,  and  then 
I'epresented  to  Mrs.  Marquet  that  she  had  purchased  the 
lodging-house  for  her,  the  prosecuting  witness,  for  the  sum 
of  five  hundred  dollars;  that  Mrs.  Marquet  then  said  to  de- 
fi^ndant  that  she  would  pay  four  hundred  dollars  down  and 
C^e  balance  in  a  few  days,  and  requested  the  defendant  to 
get  the  four  hundred  dollars  from  a  Mrs.  Janzi,  who  had  that 
nuch  money  belonging  to  Mrs.  Marquet,  at  the  same  time 
uending  instructions  to  Mrs.  Janzi  to  deliver  the  money  to  the 
defendant,  which  Mrs.  Janzi  accordingly  did,  and  defendant 
thereupon  delivered  to  Mrs.  Marquet  a  bill  of  sale,  which  had 
been  previously  signed  by  Stalford,  purporting  to  sell  the 
property  to  Mrs.  Marquet,  and  that  Mrs.  Marquet  afterwards 
paid  the  balance  of  the  purchase  money  to  the  defendant.  The 
evidence  indicated  that  Mrs.  Delbos  had  from  the  beginning 
of  the  transaction  intended  to  obtain  the  money  from  Mrs. 
Marquet,  ostensibly  to  use  in  paying  for  the  property  sold 
by  Stalford  to  Mrs.  Marquet,  but  re^y  to  convert  all  of  the 
same  to  her  own  use  except  the  ninety  dollars  actually  paid 
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to  Stalford.  The  distinction  between  larceny  and  false  pre- 
tenses sometimes  depends  on  a  close  analysis  of  facts  and  legal 
principles.  It  is  stated  in  Harris  on  Criminal  Law  (3d  ed., 
p.  194) :  "The  most  intelligible  distinction  between  false  pre- 
tenses and  larceny  has  been  thus  set  forth:  'In  larceny,  the 
owner  of  the  thing  has  no  intention  to  part  with  his  property 
therein  to  the  person  taking  it,  although  he  may  intend  to  part 
with  the  possession.  In  false  pretenses  the  owner  does  intend 
to  part  with  his  property  in  the  money  or  chattel,  but  it  is 
obtained  from  him  by  fraud.'  "  (The  italics  are  our  own.) 
The  intention  of  the  owner  is  described  in  somewhat  different 
language  in  other  authorities,  but  the  meaning  is  the  same. 
Thus  Bishop  says  that  "If  by  fraud  a  person  is  induced  to 
part  with  his  goods,  meaning  to  relinquish  his  property  in 
them,  as  well  as  his  possession,"  the  person  thus  obtaining 
them  is  not  guilty  of  larceny,  but  of  false  pretenses.  (2 
Bishop  on  Criminal  Law,  sec.  808.)  And  Clark  says:  "Where 
the  owner  of  goods  delivers  possession  intending  to  part  abso- 
lutely with  the  ownership  there  can  be  no  larceny."  (Clark 
on  Criminal  Law.)  McLain  says  of  this  class  of  cases  where 
the  crime  is  held  to  be  larceny:  "The  title  remains  in  the 
owner,  and  the  subsequent  conversion  and  the  original  in- 
tent to  deprive  the  owner  of  his  property  supply  the  neces- 
sary elements  of  larceny."  (1  McLain  on  (Criminal  Law, 
sec.  562.)  These  authors  are  here  speaking  of  the  inten- 
tion of  the  owner  with  respect  to  the  relation  which  the 
person  then  receiving  the  goods  shall  bear  to  them;  that 
is,  the  owner's  intention  as  to  the  effect  which  the  deliv- 
ery of  the  possession  to  the  defendant  shall  have  on  the 
title.  If  such  delivery  is  intended  to  transfer  the  title, 
absolutely,  there  is  no  larceny,  for  the  goods  are  then  no 
longer  his  property,  and  a  subsequent  theft  of  them  would 
be  a  theft  of  the  goods  of  the  person  to  whom  title  was  thus 
transferred,  and  furthermore  the  defendant  would  then  be 
invested  with  the  title  himself,  and  could  not  be  guilty  of 
stealing  that  which  is  his  own.  In  the  case  at  bar,  at  the  time 
Mrs.  Marquet  delivered  the  money,  or  caused  it  to  be  delivered 
to  the  defendant,  she  did  not  intend  then  to  part  with  her 
property  in  the  money  to  any  one.  Her  intention  was  that 
the  defendant  should  receive  the  money  from  Mrs.  Janzi  for 
her,  carry  it  to  Mr.  Stalford,  the  seller,  and  then  pay  it  to 
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Mr.  Stalford  on  behalf  of  Mrs.  Marquet.  If  this  had  been 
done  as  intended,  the  money  would  have  remained  in  law  the 
property  of  Mrs.  Marquet  until  its  final  delivery  to  Mr.  Stal- 
ford in  payment  of  Mrs.  Marquet 's  debts  on  the  purchase 
price  of  the  house.  The  title  thus  remaining  in  Mrs.  Mar- 
quet, it  was  subject  to  larceny  as  of  her  property,  and  the 
fraudulent  appropriation  by  the  defendant  to  her  own  use,  she 
hfiving  had  the  intention  from  the  beginning  to  obtain  it  for 
that  purpose,  constituted,  in  law,  an  act  of  larceny.  The  dis- 
tinction has  been  frequently  made  by  the  decisions  in  this 
state.  (People  v.  Abbott,  53  Cal.  284  ;*  People  v.  RascKke, 
73  Cal.  382;  People  v.  Roe,  66  Cal.  ^25  f  People  v.  De  Oraaff, 
127  Cal.  676.)  In  People  v.  Roe  the  distinction  is  thus 
stated:  ** Where  by  means  of  fraud,  conspiracy,  or  artifice 
possession  of  the  property  is  obtained  with  felonious  intent, 
and  the  title  still  remains  in  the  owner,  larceny  is  established : 
while  the  crime  is  false  pretenses,  if  the  title,  as  well  as  the 
possession,  is  absolutely  parted  with.  The  evidence  was  suffi- 
cient in  this  respect  to  justify  the  verdict. '* 

It  is  further  to  be  observed  in  this  connection,  in  conse- 
quence of  another  point  presented  in  the  case,  that  if  the  de- 
fendant had  herself  some  property  interests  in  the  goods  sold, 
and  had  by  means  of  criminally  false  and  fraudulent  pre- 
tenses made  the  sale  of  that  interest  to  Mrs.  Marquet  for  an 
extravagant  price,  and  thereupon  Mrs.  Marquet  had  delivered 
the  money  to  Mrs.  Delbos, — not  to  be  carried  to  the  original 
seller,  Mr.  Stalford,  but  to  pay  upon  the  price  of  the  sale 
direct  from  the  defendant  to  Mrs.  Marquet, — the  crime  might 
have  been  that  of  obtaining  money  hj  false  pretenses,  but  it 
would  not  have  constituted  larceny,  because  in  that  case  there 
would  have  been  an  intention  on  the  part  of  Mrs.  Marquet  to 
transfer  the  title  to  her  money  directly  to  the  defendant,  upon 
the  delivery  thereof  to  the  defendant  by  Mrs.  Janzi.  The 
money  in  that  case  would  not  have  remained  the  property  of 
the  prosecuting  witness  after  its  delivery  to  the  defendant. 

This  leads  us  to  the  consideration  of  a  ruling  of  the  court 
on  the  cross-examination  of  the  prosecuting  witness  which 
we  think  was  error.  The  theory  of  the  defense  was  that  the 
defendant  had  purchased  the  property  from  Stalford,  and 
paid  for  it  with  her  own  money,  intending,  however,  to  sell 
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it  again  to  Mrs.  Marquet,  the  prosecuting  witness ;  that  in  pur- 
suance of  that  intention  she  caused  the  bill  of  sale  to  be  made 
out  direct  from  Stalf ord  to  Mrs.  Marquet ;  that  thereupon  she 
made  the  sale  to  Mrs.  Marquet,  received  the  four  hundred  dol- 
lars as  part  payment,  and  delivered  the  bill  of  sale.  The  tes- 
timony of  the  defendant,  with  some  corroborating  evident*, 
was  in  harmony  with  this  theory.  While  the  prosecuting  wit- 
ness was  on  the  stand  testifying  for  the  people,  after  having 
detailed  the  transaction,  and  stating  that  the  defendant  pur- 
chased the  property  from  Stalford  for  her,  the  prosecuting 
witness,  upon  cross-examination  the  following  occurred:  ''Q. 
You  say  that  Mrs.  Delbos  told  you  that  Stalford  wanted  five 
hundred  dollars  for  his  place? — ^A.  Yes,  sir. — Q.  And  it  wa.s 
because  she  told  you  that  you  turned  over  this  money  to  her, 
is  that  right? — ^A.  Yes. — Q.  You  say  now  that  you  did  not 
buy  the  lodging-house  from  her?"  This  latter  question  was 
objected  to  as  incompetent,  irrelevant,  and  immaterial,  and 
the  objection  was  sustained,  to  which  defendant  excepted.  In 
view  of  the  theory  of  the  defendant,  and  the  testimony  in 
support  thereof,  and  the  principle  of  law  to  which  we  have 
adverted,  we  think  this  ruling  of  the  court  was  erroneous. 
It  tended  to  elicit  from  the  prosecuting  witness  a  direct  state- 
ment whether  or  not  she  had  in  fact  bought  the  lodging-house 
from  the  defendant  instead  of  from  Mr.  Stalford.  If  she  had 
answered  that  she  had  done  so,  the  result,  as  we  have  seen, 
would  be  that  the  taking  of  the  money  would  not  be  larceny. 
This  was  the  crucial  point  in  the  case,  and  the  court  should 
have  allowed  greater  latitude  in  the  cross-examination  con- 
cerning it. 

There  were  other  exceptions  to  the  refusal  of  some  evidence 
tending  to  lay  the  foundation  for  proof  that  the  prosecution 
was  instituted  by  the  prosecuting  witness  for  the  purpose  of 
extorting  money  from  the  defendant.  It  was  proper  to  sho\^' 
this  fact  to  impeach  the  motives  of  the  prosecuting  witness, 
but  the  questions  asked  should  have  been  preceded  by  a 
direct  question.  The  prosecuting  witness  should  have  been 
first  asked  if  she  had  not  begun  the  prosecution  for  that  pur- 
pose.   The  ruling  was  technically  correct. 

The  judgment  and  order  are  reversed. 

Angellotti,  J.,  Beatty,  C.  J.,  and  Lorigan,  J.,  ooncurred. 
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McFARLAND,  J.,  concurring. — ^I  concur  in  the  judgment 
reversing  the  order  and  judgment  appealed  from.  I  also  con- 
cur in  that  part  of  the  opinion  of  Mr.  Justice  Shaw  which 
holds  that  the  court  below  erred  in  sustaining  an  objection  to 
the  question  asked  by  appellant  of  the  prosecuting  witness — 
if  she  had  bought  the  lodging-house  of  appellant.  But,  in  my 
opinion,  all  the  evidence  in  the  case  taken  together — as  to 
matters  occurring  both  before  and  after  the  delivery  of  the 
four  hundred  dollars  to  appellant — shows  that  when  the  money 
was  given  to  appellant  ^e  title  to  the  same  passed,  and  was 
intended  by  the  prosecuting  witness  to  pass,  without  any  ex- 
pectation of  getting  it  back ;  and  that  therefore,  under  the  law 
as  both  parties  assert  it  to  be,  the  appellant,  whether  or  not 
she  was  guilty  of  any  other  crime,  was  not  guilty  of  larceny. 

HenshaWy  J.,  and  Van  Dyke,  J^  eoneorred  with  MoFar- 
land,  J. 
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WALTER  J.  LEAN  (substituted  for  Jedediah  T.  Hoyt),  Re- 
spondent, V.  J.  A.  QIYENS  (substituted  for  Juliet  H. 
Stark),  Appellant 

HoMZSTBAD— Excess  in  Yalus— liivT  or  Bzbodtion — Pubohasb  Sub- 
jiOT  TO  Levy. — The  levy  of  an  ezeention  nx>on  a  homeetead  as  land 
ereatee  a  Hen  thereupon  eonoitionally,  to  the  extent  of  any  ezeeBS 
in  value  above  the  homestead  exemption,  which  may  by  proper  pro- 
ceedings be  determined  to  exiat,  which  lien  becomes  absolute  when 
such  excess  is  determined;  and  any  purchaser  of  the  homestead 
premises  after  such  levy  takes  subject  to  the  rights  of  the  judgment 
plaintiff  to  have  the  land  sold  upon  such  proceedings. 

[d.— Bepokt  or  Appkaisxbs  as  to  Sale— Powxa  or  Oouet— Ex  Paste 
Order  of  Sale. — ^In  proper  proceedings  to  have  the  homestead 
appraised,  after  the  filing  of  the  report  of  the  appraisers  showing 
an  excess  in  value,  and  that  the  homestead  cannot  be  divided,  no 
notice  of  hearing  of  the  report  is  required;  and  neither  the  court 
nor  judge  is  given  power  to  revise  or  set  aside  the  decision  of  the 
appraisers  as  to  the  possibility  of  making  a  fair  division.  The 
statute  in  such  ease  contemplates  an  order  of  sale  to  be  made 
m  parte  from  an  inspection  of  the  report  alone. 
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Id. — Valxte  Detsbminxd  bt  Sale. — The  value  of  the  propertj,  in  each 
ease,  is  to  be  finally  determined  by  exposing  the  property  to  sale; 
and  if  an  excess  of  value  is  bid  over  the  homestead  exemption  it 
eonelusively  proves  that  the  value  exceeds  the  exemption,  and  ths 
excess  is  of  right  applicable  on  the  debt. 

Id. — Delay  after  Levy  of  Execution — ^Pstn>2>^C7  of  Burr — Abanix>n- 
MXNT  OF  Levy — ^Remedy  by  Motion. — ^The  delay  of  sixteen  months 
after  a  levy  of  the  execution,  partly  explained  by  the  tendency  of 
a  suit  to  enjoin  the  sale,  does  not  establish  the  faet  that  the  exe- 
eution  levy  was  abandoned.  If  the  subsequent  delay  was  deemed 
unreasonable,  the  procedure  should  have  been  by  motion  in  the 
superior  court  to  have  the  levy  vacated. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  directing  a  sale  of  lands  claimed  as  a  homestead 
after  levy  upon  execution.    A.  L.  Rhodes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  H.  Jarman,  for  Appellant. 

Charles  W.  Davison,  and  J.  H.  Bussell,  for  Respondent. 

SHAW,  J — This  is  an  appeal  by  the  defendant  from  an 
order  of  the  superior  court  in  a  proceeding  under  the  pro- 
visions of  sections  1245  to  1258,  inclusive,  of  the  Civil  Code, 
directing  the  sale  on  execution  of  certain  lands  held  by  the 
judgment  defendant  as  a  homestead. 

The  judgment  defendant,  Juliet  H.  Stark,  was  not  the  head 
of  a  family,  and  consequently  the  amount  of  the  homestead 
exemption  was  only  one  thousand  dollars.  The  judgment  waii 
entered  and  docketed  on  October  23,  1899,  and  the  homestead 
was  selected  prior  to  that  date.  The  appraisement  made  in 
the  proceeding  showed  the  property  comprising  the  homestea«i 
to  be  worth  four  thousand  seven  hundred  dollars.  The  exe- 
cution was  levied  on  the  property  on  November  4,  1899,  and 
an  attempt  was  made  to  sell,  upon  the  claim  that  the  home- 
stead was  invalid.  This  sale  was  enjoined  and  final  judgmi^nt 
was  made  in  the  injunction  suit  on  May  18,  1900,  prohibitiDg 
the  judgment-plaintiff  from  enforcing  the  levy  otherwise  than 
by  proceedings  under  the  Civil  Code,  sections  1245  to  1258,  in- 
clusive. On  May  2,  1900,  the  judgment  defendant  sold  and 
conveyed  the  land  to  the  appellant,  Givens,  and  on  October  12, 
1900,  the  judgment  was  assigned  to  the  respondent,  Walter 
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J.  Lean.  The  petition  for  the  appointment  of  appraisen 
under  section  1245  of  the  Civil  Code  was  not  filed  in  the  su- 
perior court  of  the  county  until  March  5, 1901. 

There  is  thus  presented  the  question  whether  or  not  the  levy 
of  an  execution  on  property  described  in  a  declaration  of 
homestead  which  exceeds  in  value  the  amount  of  the  home- 
stead exemption  creates  any  lien  on  the  land  so  far  as  there 
18  an  excess  over  the  homestead  exemption. 

We  refer  to  the  lien  of  the  levy  as  distinct  from  the  judg- 
ment lien,  because  in  Lubbock  v.  McMann,  82  Cal.  230,^  it 
appears  to  have  been  held  that  a  judgment  is  not  a  lien  on 
any  part,  either  in  extent  or  value,  of  the  homestead  premises, 
even  in  cases  where  there  is  an  excess  in  value  above  the  home- 
stead exemption.  This  is  contrary  to  the  rule  in  other  states 
in  which  the  extent  of  the  exemption  of  the  homestead  is 
measured  by  a  certain  limited  value.  (See  note  in  34  Am. 
St.  Bep.  505.)  In  several  other  cases  in  this  state,  where 
the  fact  of  there  being  an  excess  in  value  was  not  apparent, 
the  court  has  stated  in  general  terms  that  a  judgment  is  not 
a  lien  upon  property  embraced  in  a  valid  declaration  of  home* 
stead.  {Dam  v.  Tdnk,  112  Cal.  92;  Sanders  v.  Russell,  86 
Cal.  120,-*  Barrett  v.  Sims,  59  Cal.  615;  Bowman  v.  Norton, 
16  Cal.  221;  Ackley  v.  Chamberlain,  16  Cal.  181'). 

Conceding,  for  the  purposes  of  this  case,  that  the  judgment 
is  not  even  a  provisional  or  conditional  lien  on  the  possible 
excess  in  value,  we  are  of  the  opinion  that  the  levy  of  an  exe- 
ention  on  the  property  establishes  a  lien  thereon  to  the  extent 
of  the  excess  over  the  homestead  exemption  which  may  ulti- 
mately,  by  proper  proceedings  under  the  Civil  Code,  be  deter- 
mined to  exist,  and  that  the  substituted  defendant,  Givens, 
having  purchased  after  the  levy,  took  the  land  subject  to  the 
right  of  the  judgment  plaintiff  to  have  it  sold  upon  such  pro- 
ceedings. 

The  rule  at  common  law  was,  that  an  execution  was  a  lien 
on  i>ersonal  property  from  the  time  of  its  issuance,  although 
there  was  no  levy  (2  Freeman  on  Executions,  sees.  199,  200). 
But  at  common  law  neither  a  judgment  nor  an  execution  was  ti 
lien  on  land,  and  the  method  of  applying  the  land  of  the  judg- 
ment debtor  to  the  satisfaction  of  a  judgment  was  by  means  of 

116  Am.  St.  Bep.  108.  >76  Ajiu  Dee.  516. 
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a.  writ  of  elegit,  whereby  the  officer,  after  exhausting  the  per- 
sonal property,  could  seize  the  land  and  apply  the  rents  and 
profits  of  one  half  thereof  upon  the  writ.  (3  Freeman  on 
Execution,  sec.  370.)  The  common  law  is  in  force  in  thiss 
state  except  as  modified  by  statute,  or  the  constitution.  (Pol. 
Code,  sec.  4468.)  It  has  been  so  far  modified  by  the  code  that 
the  only  means  of  enforcing  a  judgment  for  money  is  by  writ  of 
execution  (Code  Civ.  Proc,  sees.  681,  683),  and  that  land  may 
be  taken  on  the  execution  as  well  as  personal  prox)erty.  (Code 
Civ.  Proc,  sec.  688.)  It  is  also  provided  that  the  real 
estate  of  a  judgment  debtor  is  "liable  to  execution,"  and 
**may  be  attached  on  execution"  in  the  same  manner  as  upon 
a  writ  of  attachment,  but  it  is  not  affected  by  the  executiou 
until  there  is  a  levy.  (Ibid.)  The  effect  of  these  provis 
ions,  in  connection  with  the  common  law  in  force,  is  to 
enlarge  the  execution,  by  making  it  enforceable  against  land, 
and  to  make  it,  when  levied,  a  lien  or  charge  on  the  land. 
Where  the  judgment  is  a  lien  on  the  land  there  is  no  real 
necessity  for  a  formal  levy,  as  it  adds  nothing  to  the  effeci 
of  the  sale  on  execution.  {Lehnhardt  v.  Jennings,  119  Cal. 
195.)  But  where  the  judgment  is  not  a  lien,  the  property 
is  not  taken  on  execution  until  there  is  a  levy,  and  the  lieu 
does  not  begin  until  that  act  is  done.  {SummerviUe  v.  Stock- 
ton M.  Co.,  142  Cal.  540.)  The  levy  of  an  execution  is  made 
in  the  same  manner  as  upon  an  attachment  (Code  Civ.  Proc. 
sec  688), — that  is,  by  filing  with  the  county  recorder  a  copy 
of  the  writ  with  a  notice  that  the  land,  describing  it,  Is 
attached,  and  serving  a  similar  notice  on  the  occupant.  (Code 
Civ.  Proc,  sec  542.)  The  purpose  of  a  lien  is  to  cut  off  rights 
of  third  i>ersons  which  might  otherwise  accrue  between  the 
time  of  levy  and  the  time  of  sale.  The  filing  of  the  notice  in 
the  office  of  the  recorder  is  clearly  for  no  other  purpose  than 
to  give  notice  to  third  persons  of  the  prior  chaise.  Section 
537  of  the  Code  of  Civil  Procedure  declares  that  the  plaintiflf 
in  an  action  may  **have  the  property  of  the  defendant  at- 
tached, as  security  for  the  satisfaction  of  any  judgment  that 
may  be  recovered,"  and  section  688  provides  that  land  and 
other  property  *'may  be  attached  on  execution,  in  like  man- 
ner as  upon  writs  of  attachment."  Considering  the  effect  of 
all  these  provisions,  we  think  it  is  clearly  shown  that  the  levy 
of  an  execution  upon  land,  where  the  judgment  is  not  a  lien, 


May,  1905-]  Lean  v.  Qivbns.  748 

creates  a  lien  on  the  land  from  that  date,  which  will  charge 
whatever  interest  in  the  land  is,  or  may  be  made  to  be,  sub- 
ject to  the  execution,  including  the  excess  in  value  of  home- 
stead property  over  the  homestead  exemption.  That  a  levy 
creates  a  lien  on  land  where  none  exists  by  the  judgment  has 
always  been  assumed  by  this  court,  and  it  is  generally  under- 
stood in  the  profession  to  have  that  effect.  (See  Blood  v. 
fAght,  38  Cal.  657  ;*  Beaton  v.  Reid,  111  Cal.  486;  Summer- 
villc  V.  Stockton  M.  Co.,  142  Cal.  540 ;  Lehnhardi  v.  Jennings, 
119  Cal    195.) 

Section  1240  of  the  Civil  Code  in  effect  declares  that  the 
excess  in  value  of  the  homestead  property,  over  and  above 
the  exemption  allowed,  is  subject  to  execution  in  the  manner 
provided  in  the  subsequent  sections  of  that  chapter.  Sections 
1245  to  1261  provide  a  plan  whereby  this  excess  may  be  sub- 
jected to  sale  on  the  execution,  where  the  homestead  ante- 
dates the  judgment.  The  levy  on  the  property  covered  by 
the  homestead  declaration  must  be  made  as  the  first  step  in 
the  proceeding  to  subject  the  excess  to  the  payment  of  the 
judgment.  (Civ.  Code,  sec.  1245.)  We  conclude  Jiat  by  this 
levy  a  lien  is  imposed  on  the  property  conditionally,  to  become 
absolute  in  the  event  that  it  is  determined  in  the  proceeding 
that  an  excess  exists,  and  that  a  purchaser  after  the  levy 
takes  subject  to  the  lien. 

The  statement  in  Sanders  v.  Russell,  86  Cal.  120,'  that  **a 
levy  creates  no  lien,"  is  qualified  by  the  subsequent  language 
of  the  opinion,  and,  when  taken  in  connection  with  the  facts 
involved,  must  be  understood  to  mean  that  it  does  not  create 
a  lien  that  will  continue  after  the  lien  of  the  judgment  would 
have  expired,  nor  a  lien  which  can  exist  independent  of  pro- 
ceedings under  the  Civil  Code  to  enforce  it. 

The  appellant  contends  that  the  proceeding  was  irregular 
because  there  was  no  time  fixed  for  a  hearing  upon  the  report 
of  the  appraisers,  and  the  order  of  sale  was  made  without  any 
notice  other  than  the  original  notice  of  the  time  and  place 
of  hearing  the  petition.  The  code  does  not  require  any  notice 
or  hearing  after  the  report  of  the  appraisers  is  filed.  It  seems 
to  contemplate  that  the  order  for  a  sale,  where  the  report  is 
that  the  land  cannot  be  divided,  or  for  a  partition,  if  it  is 
divisible,  is  to  be  made  by  the  court,  ex  partem  from  an  in- 
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spection  of  the  report  alone.  Section  1254  provides  that  *'If, 
from  the  report,  it  appears  to  the  judge  that  the  land  claimed 
exceeds  in  value  the  amount  of  the  homestead  exemption,  and 
that  it  cannot  be  divided,  he  must  make  an  order  directing  its 
sale  under  the  execution."  In  the  case  at  bar,  the  court  finds 
that  the  claimant  is  not  the  head  of  a  family,  and  hence  her 
right  to  a  homestead  is  entirely  of  statutory  creation,  and  is 
subject  to  the  statutory  conditions  with  respect  to  its  sale  on 
execution.  As  the  statute  does  not  require  notice  of  the  hear- 
ing of  the  report  of  appraisers,  and  the  homestead  exemption 
is  purely  a  statutory  right  limited  by  statutory  conditions,  the 
courts  cannot  impose  restrictions  upon  the  right  of  the  credi- 
tor to  enforce  a  sale  in  addition  to  those  imposed  by  statute. 
There  can  be  no  occasion  for  further  orders  of  the  court  or 
judge  in  the  matter  in  cases  like  the  present  where  the  report 
is  that  the  property  cannot  be  divided.  The  value  is  finally 
determined  by  exposing  the  property  to  sale.  If  a  bid  is  not 
made  in  excess  of  the  amount  of  the  exemption  the  proceed- 
ings are  ended.  If  a  larger  amount  is  offered  it  conclusively 
proves  that  the  value  exceeds  the  exemption,  and  in  that  event 
the  excess  is  of  right  applicable  on  the  debt,  and  the  claimant 
has  no  just  cause  to  complain.  His  homestead  exemption  w&s 
from  the  beginning  subject  to  the  contingency  which  has  hap- 
pened, and  his  valuation  of  the  property  is,  by  the  statute 
which  gives  him  the  exemption,  made  subject  to  revision  by 
appraisers  appointed  upon  the  petition  of  a  judgment  debtor. 

It  may  be  that  where  the  report  is,  that  a  division  can  be 
made  and  the  excess  set  off  for  sale  there  should  be  further 
proceedings,  hearings,  and  notices  for  the  purpose  of  securing 
the  right  to  a  just  division,  as  was  held  in  Brown  v.  Starr^ 
75  Cal.  164.  That,  however,  was  a  homestead  of  the  head  of 
a  family.  In  any  case,  however,  we  perceive  no  good  reason 
for  holding  that  further  notices  must  be  given  where  the 
appraisers  report  that  the  property  cannot  be  divided. 
Neither  the  court  nor  the  judge  is  given  power  to  revise  or  set 
asidtf  the  decision  of  the  appraisers  as  to  the  possibility  of 
making  a  fair  division.  The  remarks  in  Stone  v.  McCann^ 
79  Cal.  462,  with  respect  to  further  notice  upon  the  hearing 
of  the  report  of  the  appraisers,  is  merely  a  part  of  the  argu- 
ment upon  another  question,  and  the  subject-matter  of  the 
notices  was  not  before  the  court.    It  is  not  to  be  considered  as 
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authority,  at  least  with  regard  to  a  homestead  claim  by  one 
not  the  head  of  a  family. 

With- respect  to  the  delay  of  sixteen  months  after  the  levy 
before  the  institution  of  the  proceeding  under  the  Civil  Code 
to  obtaon  a  sale  on  execution  in  pursuance  of  the  levy,  it  it 
sufficient  to  say  that  it  does  not  establish  the  fact  that  tho. 
execution  levy  was  abandoned.  Part  of  the  delay  is  explained 
by  the  pendency  of  a  suit  to  enjoin  the  sale.  If  the  defendant 
believed  the  subsequent  delay  unreasonable,  and  had  good 
cause  for  such  belief,  she  should  have  proceeded  in  the  sup» 
rior  court  by  motion  to  have  the  levy  vacated,  and  her  grantee 
was  entitled  to  the  same  remedy. 

The  order  is  affirmed. 

Angellotti,  J.,  and  Van  Dyke,  J^  concurred. 
Hearing  in  Bank  denied. 


[S.  F.  No.  8239.     Department  One.--Ma7  17,  1905.] 

SACRAMENTO  BANK,  Appellant,  v.  CHARLES  MONT- 
GOMERY et  al..  Respondents. 

rRusTS-— YoD  Trust  to  Oonyxt — Sbpa&atb  Tcust  to  Lbasb  and  Afplt 
InoomXw — ^A.  deed,  in  so  far  a.  it  ereatea  a  trust  to  eonvey  lands 
to  certain  beneficiaries,  ia  void;  but  the  invalidity  of  such  troat 
does  not  affect  a  valid  severable  trust  to  lease  the  real  property 
and  to  pay  the  net  rentals  to  a  named  son  of  the  grantor,  so  long 
as  he  shall  Hve. 

Id. — ^BiicAiNiNG  Estate  or  Trustor  Subject  to  Execution.  —  The 
estate  remaining  in  the  trustor,  subject  to  the  valid  trust  of  the 
life  of  his  son,  is  subject  to  levy  and  sale  under  execution  against 
him. 

In. — ^Validitt  of  Judoment  against  Trustor — Collateral  Attack— 
Judgment  Boll. — ^The  judgment  against  the  trustor,  under  which 
his  interest  was  sold  upon  execution,  cannot  be  held  void  upon 
collateral  attack  unless  the  judgment  roD  shows  that  it  Is  void  upon 
its  face. 

Id. — Pubugation  of  Summons — ^Delat  in  Filing  Affidavit — Rbcitaui 
IN  Judgment — ^Defaui/t  Duly  Entered. — ^Whcrc  the  record  shows 
affirmatively  tbat  summons  in  the  action  in  which  such  judgment 
was  rendered   was   regularly   served   by   publication,   within   three 
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yearS;  and  an  affidavit  of  publication  was  sworn  to  within  that 
period,  though  filed  thereafter,  and  one  day  before  the  judgment, 
the  recitals  of  the  judgment,  which  are  inconsistent  with  such  filing 
after  the  hipse  of  three  years,  and  which  show  that  the  defendant 
was  regularly  served  with  process,  and  that  his  default  was  dulj 
entered  according  to  law,  must  be  taken  as  true,  and  to  be  based 
upon  other  proof,  and  the  judgment  cannot  be  held  void  upon  its 
face  upon  collateral  attack. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Freeman  &  Bates,  for  Appellant. 

Seth  Mann,  and  Qoodf ellow  &  Eells,  for  Respondents. 

ANQBLLOTTI,  J.— This  is  an  action  to  quiet  title  to  cer- 
tain real  property  in  the  city  and  county  of  San  Francisco 
in  the  possession  of  defendants. 

The  court  found  that  plaintiff  is  not  and  never  has  been 
the  owner  of  said  lot,  or  of  any  interest  or  estate  therein,  and 
gave  judgment  for  defendants.  Plaintiff  has  appealed  from 
the  judgment. 

Both  parties  claim  under  B.  H.  McDonald,  who  was  the 
owner  of  the  property  on  the  first  day  of  September,  1891. 

The  plaintiff  claims  under  an  attachment,  judgment,  and 
execution  sale  of  the  property,  in  a  proceeding  against  said 
R.  H.  McDonald,  and  the  defendants  by  virtue  of  a  convey- 
ance made  by  said  McDonald,  which  conveyance  antedates 
plaintiff's  attachment  and  judgment. 

Plaintiff  claims  that  said  conveyance  was  void  because  it 
attempted  to  create  a  trust  forbidden  by  the  laws  of  the  state. 

Defendant  Montgomery,  while  contending  for  the  validity 
of  the  conveyance,  further  contends  that  the  judgment  under 
which  plaintiff  claims  was  void,  and  that  plaintiff  derived  no 
title  by  the  execution  sale,  even  if  the  conveyance  by  McDoc 
aid  was  void. 

The  conveyance  under  which  defendants  claim  purported 
to  grant,  bargain,  sell  and  convey  the  property  in  question  to 
one  Grin  F.  Miner  and  his  successors  in  trust  **To  have  and 
to  hold  said  premises  for  the  following  uses  and  purposes  and 
none  other,  viz.: 
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**In  trust  to  lease  said  premises  not  exceeding  a  term  of 
five  years,  to  collect  the  rents  thereof  and  to  pay  out  of  the 
same  all  taxes,  assessments  and  charges  and  retain  a  reason- 
able sum  for  the  care  and  business  thereof,  and  to  pay  to  my 
son  Richard  H.  McDonald  the  net  rentals  so  long  as  he  shall 
live  and  upon  his  death  to  convey  to  any  child  or  children 
hereafter  bom  to  him  or  the  issue  of  a  child  not  living  so  bom 
to  him  said  property ;  but  in  the  event  he  shall  not  have  such 
child  or  children,  then  my  tmstee  shall  convey  said  property 
to  the  child  or  children  or  the  issue  of  any  child  not  living  of 
my  daughter  Mrs.  Mattie  Spencer  share  and  share  alike." 

Defendant  Montgomery  is  the  duly  and  regularly  appointed 
trustee  in  place,  and  stead  of  said  Miner,  also  a  defendant, 
the  only  other  defendant  being  Richard  H.  McDonald,  Jr., 
the  son  of  the  grantor  and  a  beneficiary  under  the  deed. 

So  far  as  this  deed  purports  to  create  a  trust  for  the  con- 
veyance of  the  property  upon  the  death  of  the  son,  it  must 
be  held  to  be  void  under  the  decisions  of  this  court.  {Esiate 
of  Fair,  132  Cal.  523  ;*  Estate  of  Sanford,  136  Cal.  97;  Es- 
tate  of  Pichoir,  139  Cal.  682 ;  Hofsas  v.  Cummings,  141  Cal. 
525;  McCurdy  v.  Otto,  140  Cal.  48.) 

The  trust  to  lease  the  property,  collect  the  rents,  and  to 
pay  the  net  rentals  to  the  son  so  long  as  he  shall  live,  is,  how- 
ever, one  authorized  by  the  law  of  this  state.  (Civ.  Code,  sec. 
857,  subds.  2,  3.)  The  question,  then,  arises  as  to  whether  this 
valid  provision  is  so  interwoven  with  the  invalid  one  that 
the  invalid  provision  cannot  be  eliminated  without  interfering 
with  and  changing  the  main  scheme  of  the  grantor.  If  not,  i1 
will  stand  {Estate  of  Pichoir,  139  Cal.  682 ;  Nellis  v.  Bickard, 
133  Cal.  617,'  and  cases  there  cited),  and  the  estate  of  the 
trustee  will  be  upheld  to  the  extent  necessary  to  enable  him 
to  execute  the  valid  trust,  and  will  be  void  only  as  to  the 
invalid  trust. 

We  think  there  can  be  no  doubt  that  the  two  attempted 
trusts  are  severable.  It  is  impossible  to  distinguish  this  deed 
of  trust,  so  far  as  this  question  is  concerned,  from  the  deed 
made  by  the  same  grantor,  considered  in  Nellis  v.  Richard, 
133  Cal.  617,'  under  which  there  was  a  valid  trust  for  the  bene- 
fit of  Mrs.  Spencer  for  her  life,  and  an  attempted  trust  for  the 
benefit  of  her  children,  after  her  death,  which  latter  trust  was 
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claimed  to  be  void  because  of  suspension  of  alienation  bejonil 
the  legal  period.  This  court  said  in  that  case : ' '  Looking  at  the 
deed  before  us,  what  seems  to  us  to  be  intended  as  the  pri- 
mary trust  is  the  trust  for  the  benefit  of  Mrs.  Spencer,  and 
the  ulterior  contingent  limitation  is  easily  separable  from  tho 
primary  trust,  and  is  but  incidental,  its  purpose  being  to  pro- 
vide for  a  contingency  which  may  never  arise,  since  Mrs. 
Spencer  may  outlive  all  her  children,  and  the  failure  of  the 
provision  as  to  them  would  not  affect  the  trust  as  to  her. " 

The  same,  in  effect,  may  be  said  with  equal  force  of  the 
deed  here  involved. 

The  case  is  clearly  distinguished  from  Estate  of  Fair,  132 
Cal.  523,^  and  136  Cal.  79,  where  it  was  held  that  the  asserted 
estate  of  the  trustees  for  life  in  the  realty,  and  the  trust  as 
to  personal  property,  fell  with  the  trust  to  convey,  because 
they  could  not  be  separated  therefrom  without  destroying 
the  whole  scheme  of  the  testator.  In  Estate  of  Pichoir,  139 
Cal.  682,  this  court,  in  holding  that  a  trust  as  to  personalty 
was  not  so  inseparably  blended  with  an  invalid  trust  as  to 
realty  as  to  make  it  necessary  to  hold  that  the  trust  as  to  tho 
personalty  was  also  void,  fully  discussed  the  Fair  case,  and 
the  considerations  compelling  the  decision  therein.  (139  Cal. 
686,  688.)  What  was  said  by  the  court  in  that  case  and  in 
the  opinions  in  the  Fair  case  show  that  the  court  considered 
that  the  several  trusts  in  the  Fair  will  were  all  parts  of  aii 
exceedingly  complicated  scheme,  so  inseparably  blended  that 
the  settled  purpose  of  the  testator  would  be  entirely  frus- 
trated were  a  portion  only  of  the  scheme  adhered  to.  All 
must  stand  or  fall  together.  In  the  Fair  case  reported  in 
136  Cal.  79  it  was  said  that  to  hold  ''that  the  testator,  if  he 
had  known  that  his  attempted  disposition  of  the  realty  was 
invalid,  and  that  upon  his  death  his  vast  amount  of  real  prop- 
erty, worth  many  millions  of  dollars,  would  go  immediately 
in  fee  simple  to  his  children,  would  have  given  to  them  also 
the  income  of  the  personal  property,  would  be  to  indulge  in  a 
most  impossible  supposition  and  to  violate  the  settled  law 
on  the  subject." 

No  such  conditions  exist  here.  As  in  the  case  of  Nellis  v. 
Richard,  133  Cal.  617,  the  trust  for  the  benefit  of  the  son 
during  his  life  was  a  separate  independent  scheme,  apparently 

1 84  Am.  St  Bep.  70. 


May,  1905.]         Sacramento  Bank  v.  Montgomery.  749 

the  primary  trust,  and  the  invalid  trust  but  incidental.  It 
was  plainly  the  intention  of  the  grantor  that,  whatever  might 
ultimately  become  of  the  property,  his  son  should  have  the 
net  income  thereof  so  long  as  he  lived,  and  we  see  no  good 
reason  why  effect  cannot  be  given  to  such  intention. 

In  Estate  of  Sanford,  136  Gal.  97,  100,  the  trust  for  the 
benefit  of  the  children  of  the  nephew  of  the  decedent  until  one 
of  said  children  should  attain  the  age  of  twenty-five  years  was 
held  invalid,  not  because  it  was  inseparably  blended  with  the 
trust  to  convey,  but  because  it  was  merely  discretionary.  The 
ruling  in  Hofsas  v.  Cummings,  141  Cal.  525,  628,  was  as  to 
a  trust  over,  which  was  absolutely  dependent  upon  a  void 
trust. 

Our  conclusion  on  this  branch  of  the  ease  is,  that  the  deed 
of  trust  was  valid  to  the  extent  of  the  life  estate  thereby 
created,  and  that  the  estate  of  the  trustee  must  be  upheld  to 
that  extent. 

The  defendants  cannot,  however,  uphold  their  claim  to  any 
greater  extent  than  this.  The  attempted  trust  to  convey  being 
void,  no  other  estate  in  the  property  than  that  necessary  to 
enable  the  trustee  to  execute  the  valid  trust  was  effectually 
conveyed  by  the  deed.  (See  Estate  of  Pichoir,  139  Gal.  688.) 
Every  estate  not  embraced  in  the  trust,  and  not  otherwise 
disposed  of,  is  left  in  the  author  of  the  trust  or  his  successors, 
and  could  be  transferred  or  devised  by  him  subject  to  the 
execution  of  the  trust,  and  any  grantee  or  devisee  would  ac- 
quire a  legal  estate  in  the  property,  as  against  all  persons 
except  the  trustees  and  those  lawfully  claiming  under  them. 
(Giv.  Gode,  sees.,  864,  865,  866.) 

The  author  of  the  trust  here,  B.  H.  McDonald,  having  a 
legal  estate  in  this  property  after  the  execution  of  the  trust 
deed,  the  same  must  have  passed  to  plaintiff  under  the  execu- 
tion sale  of  his  interest  therein,  unless  such  sale  was  for  some 
reason  invalid. 

It  is  claimed  that  the  sale  was  void  for  the  reason  that  the 
judgment  against  McDonald  upon  which  the  execution  was 
issued  was  void  upon  its  face,  the  contention  as  to  the  in- 
validity of  the  judgment  being  based  upon  the  further  con- 
tention that  it  appears  upon  the  face  of  the  record  that  return 
upon  the  summons  was  not  made  within  three  years  after  the 
commencement  of  the  action,  and  that  the  court  was  there- 
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fore  without  jurisdiction  to  render  the  judgment.  (Ck>de  Civ. 
Proc.,  sec.  581,  subd.  7.)  This  is  the  only  point  made  against 
the  validity  of  the  sale  under  execution. 

The  property  in  question  having  been  attached  in  the  action 
in  which  the  judgment  was  given,  that  of  Sacramento  Bank  t*. 
J.  M.  Burnett,  B.  H.  McDonald,  et  al.,  an  action  to  recover 
money,  the  summons  was  served  upon  McDonald  by  publica- 
tion. 

Assuming  for  the  purposes  of  this  decision  that,  under  sub- 
division 7  of  section  581  of  the  Code  of  Civil  Procedure, 
where  service  is  had  by  publication,  an  aflBdavit  showing  pub- 
lication must  be  filed  within  three  years  after  the  commence- 
ment of  the  action  or  the  court  loses  jurisdiction  to  proceed 
further  in  the  case,  we  cannot  say  that  the  failure  to  file  sucb 
an  affidavit  is  shown  by  the  record  of  the  action  in  question. 

Admittedly  the  judgment  in  question  cannot  be  held  void 
upon  this  collateral  attack,  unless  it  is  void  upon  its  face, — 
i.  e.  unless  its  invalidity  is  apparent  upon  an  inspection  of 
the  judgment-roll. 

From  this  it  appears  that  the  action  was  commenced  on 
September  1,  1894,  and  that  summons  was  issued  on  the  same 
day.  The  record  affirmatively  shows  that  the  summons  was 
regularly  served  by  publication  within  three  years.  There  is 
contained  in  the  record  an  affidavit  showing  the  mailing  of  a 
copy  of  the  summons  and  complaint  within  the  three  years, 
which  was  filed  within  that  time, — ^viz.,  on  December  1,  1896. 

The  only  affidavit  showing  publication  of  summons  con- 
tained in  the  judgment-roll  is  one  filed  after  the  expiration 
of  three  years, — ^viz.,  on  April  1,  1898.  This  affidavit  was 
subscribed  and  sworn  to  on  February  17,  1897,  and  showed 
proper  publication  within  the  three  years. 

The  record  does  not  contain  the  original  summons.  The 
indorsement  of  the  clerk  upon  the  complaint  shows  that  the 
default  of  McDonald  for  not  answering  was  entered  April 
1,  1898. 

Judgment  was  given  April  2,  1898,  and  it  was  recited 
therein  as  follows,  viz.:  ''In  this  cause  the  defendant  B.  H. 
McDonald  having  been  regularly  served  with  process,  and 
having  failed  to  appear  and  answer  the  plaintiff's  complaint 
as  amended,  the  time  allowed  by  law  for  answering  having 
expired  and  the  default  of  said  defendant  R.  H.  McDonald 
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having  been  regularly  entered  according  to  law,  and  the  court 
having  ordered  judgment  entered  in  favor  of  plaintiff  and 
against  the  defendant  R.  H.  McDonald,"  etc. 

The  affidavit  of  publication  of  summons  filed  after  the  ex- 
piration of  three  years  constitutes  a  part  of  the  record,  and  ii 
this  were  the  only  evidence  as  to  the  time  of  the  filing  of  any 
such  affidavit,  defendants*  contention  that  it  is  apparent 
from  an  inspection  of  the  record  that  no  affidavit  was  filed 
within  three  years  of  the  commencement  of  the  action  would 
be  well  made.  But  such  affidavit  is  not  the  only  evidence 
upon  this  subject.  The  jurisdictional  recitals  in  the  judg- 
ment also  constitute  a  part  of  the  record,  and  it  is  there 
solemnly  declared  that  the  defan't  of  the  defendant  R.  H. 
McDonald  has  been  regularly  entered  according  to  law.  As- 
suming here  the  soundness  of  defendants'  argument  to  the 
effect  that  the  court  lost  all  jurisdiction  of  the  case  if  an 
affidavit  of  publication  was  not  filed  within  the  three  years, 
this  recital  could  not  be  true  if  no  affidavit  had  been  filed 
prior  to  the  one  contained  in  the  record.  The  whole  record 
must  be  construed  together,  and  the  jurisdictional  recitals  in 
the  judgment  must  be  taken  on  collateral  attack  as  true,  un- 
less the  record  affirmatively  shows  that  the  facts  upon  which 
they  are  based  are  insufficient  to  sustain  them.  The  re- 
mainder of  the  record  here  does  not  show  this.  It  does  not 
appear  that  the  recital  that  default  was  regularly  entered 
according  to  law  was  at  all  based  upon  the  affidavit  contained 
in  the  record.  For  aught  that  appears,  it  may  have  been 
made  to  appear  to  the  court  in  that  action  that  another  affi- 
davit showing  due  publication  was  filed  within  the  proper 
time,  and  the  recital  may  have  been  based  upon  that  fact. 
Such  affidavit  may  have  been  lost  or  omitted  from  the  record. 
Such  a  condition  of  affairs  is  entirely  consistent  with  the 
.whole  record  before  us,  and  in  support  of  the  judgment  must 
be  assumed  to  have  existed.  To  hold  otherwise  would  be  to 
make  the  record  in  part  speak  falsely. 

Defendants  say  that  while,  where  the  record  is  silent  as  to 
what  was  done,  it  will  be  presumed  in  favor  of  the  judgment 
that  what  ought  to  have  been  done  was  not  only  done,  but 
rightly  done,  yet  when  the  record  shows  what  was  done,  it  will 
not  be  presumed  that  something  different  was  done.  This 
statement  is  undoubtedly  true,  and  is  supported  by  a  wealth 
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of  aathority.  But  it  has  no  application  where  the  record  does 
not  purport  to  show  ail  that  was  done,  and  the  judgment 
states  that  all  that  was  necessary  to  be  done  was  done.  This 
matter  was  very  clearly  discussed  by  this  court  in  HcJin  v. 
KeJly,  34  Cal.  391/  and  so  far  as  the  particular  questioD  here 
involved  is  concerned,  the  views  there  announced  have  never 
been  departed  from.    It  was  said  therein  (p.  407) : — 

''To  avoid  any  misapprehension,  we  deem  it  proper  to  add 
that,  so  far  we  have  assumed,  for  the  purposes  of  the  argu- 
ment, that  the  record,  aside  from  that  portion  of  it  which  is 
denominated  the  proof  of  service,  is  silent  upon  the  question 
of  service.  But  it  may  happen  that  other  portions  of  the 
record  may  also  speak  upon  that  question.  If  so,  what  they 
say  is  not  to  be  disregarded.  On  the  contrary,  in  determin- 
ing the  question  whether  a  want  of  jurisdiction  is  apparent 
upon  the  face  of  the  record,  we  must  look  to  the  whole  of  it 
and  report  the  responses  of  all  its  parts.  To  illustrate :  Sup- 
pose that  portion  of  the  judgment-roll  denoxninated  the  'affi- 
davit of  proof  of  service'  shows  that  personal  service  was 
made  upon  the  son  of  defendant,  and  the  remainder  of  the 
roll  says  nothing  about  service.  We  then  have  a  want  of 
jurisdiction  appearing  upon  the  face  of  the  record.  But  sup- 
pose the  judgment  states  that  the  defendant  appeared,  or 
that  personal  service  was  made  upon  him,  or  something  else 
that  is  equivalent,  as  it  frequently  does,  the  opposite  result 
follows,  for  the  record  cannot  lie,  and  it  appears  that  the 
father  as  well  as  the  son  had  been  served,  which  may  well 
have  been  the  case.  The  record  in  such  a  case  does  not  blow 
hot  and  cold,  as  might  be  supposed ;  on  the  contrary,  both  acts 
may  have  been  done.  On  presentation  of  the  return  of  ser- 
vice upon  the  son,  the  court  may  have  declared  it  no  service, 
and  service  upon  the  father  may  have  been  subsequently 
made,  and  the  wrong  return  may  have  found  its  way  into 
the  judgment-roll.  To  hold  thus  would  be  consistent  with  the 
record,  while  to  hold  otherwise  would  be  to  contradict  the 
judgment. 

''So  in  the  case  of  a  service  by  publication  if  the  affidavit 
of  the  printer  states  that  the  summons  was  published  one 
month,  and  yet  the  court  in  its  judgment  states  that  it  was 
published  three,  or  that  service  has  been  had  upon  the  defend- 
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anty  it  will  be  presumed  that  other  proof  than  that  contained 
in  the  judgment-roll  was  made,  for  not  to  so  presume  would 
be  to  deny  to  the  record  that  absolute  verity  which  must  b^* 
accorded  to  it.  Thus  limited  or  understood,  the  point  made 
by  counsel  for  appellant  is  doubtless  well  made." 

(See,  also,  Quivey  v.  Porter,  37  CaL  458;  Viissauli  v. 
Austin,  36  Gal.  691,  695,  ReUy  v.  Lancaster,  39  Gal.  354,  355 ; 
People  V.  Harrison,  84  Gal.  607,  609;  Whitney  v.  Daggett, 
108  Gal.  232.) 

In  Belcher  v.  Chambers,  53  Gal.  635,  the  judgment  consid- 
ered was  a  personal  judgment  against  a  non-resident,  withoui 
personal  service  of  process,  and  without  attachment  pro- 
ceedings against  property  of  the  judgment  debtor  situated  in 
this  state.  The  court  there  simply  held  that  upon  a  question 
which  might  be  re-examined  by  the  supreme  court  of  the 
United  States  on  writ  of  error,  it  would  follow  the  rule  ot 
law  laid  down  by  that  tribunal,  and  did  not  purport  to  over- 
rule  Hahn  v.  Kelly,  34  Gal.  391,^  as  to  any  matters  not  so 
reviewable  by  the  court.  (See  In  re  Newman,  75  Gal.  213, 
220.2)  latta  V.  Tutton,  122  Cal.  279,»  relied  upon  by  defend- 
ants,  involved  the  question  as  to  the  validity  of  a  deficiency 
judgment  on  foreclosure  proceedings,  wherein  the  judgment* 
roll  showed  afBrmatively  only  service  of  summons  by  publi 
cation  in  a  caae,  where,  to  authorize  personal  judgment  for 
any  deficiency,  personal  service  was  essential.  The  judgment 
of  foreclosure  contained  recitals  that  the  defendants  had  bee^i 
duly  and  regularly  summoned,  and  that  their  defaults  had 
been  duly  and  regularly  entered.  Service  by  publication  was 
all  that  was  essential  to  the  jurisdiction  of  the  court  to  ad- 
judge a  foreclosure  of  the  lien,  and  it  was  held  that  the 
recitals  in  the  judgment  applied  as  well  to  service  by  publi- 
cation as  to  personal  service,  and  the  recital  must  be  pre^ 
sumed  to  refer  to  such  service  as  the  record  afSrmativel; 
disclosed.  So  construed,  the  whole  record  was  consistent,  andi 
suflScient  to  support  a  judgment, — ^vi2.,  the  judgment  of  fore- 
closure,— but  not  sufficient  to  authorize  the  clerk  to  enter  a 
deficiency  judgment.  As  applied  to  this  case,  the  utmost  that 
can  be  claimed  is  that  under  it  the  recitals  as  to  service  here, 
applied  as  well  to  service  by  publication  as  to  personal  ser< 

i74  Am.  Dec.  742,  and  note.    t68  Am.  St.  Bep.  30. 
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vice,  and  will  therefore  be  presumed  to  refer  to  such  service 
as  the  record  affirmatively  shows,  not  being  inconsistent  there- 
with. But  the  recital  here  as  to  the  default  of  McDonald 
having  been  duly  entered  is  not  consistent  with  the  fact  that 
an  affidavit  of  publication  of  summons  was  not  filed  until 
after  the  expiration  of  the  three  years,  and  cannot  therefore 
be  held  applicable  to  the  showing  made  by  the  affidavit  con- 
tained in  lie  record.  The  case  of  Latta  v.  Tutton,  122  CaL 
279,*  is  not  in  point  here. 

We  are  of  the  opinion  that  the  judgment  in  question  is  not 
void  upon  its  face,  and  that  the  execution  sale  thereunder 
conveyed  to  plaintiff  such  interest  as  the  judgment  debtor 
then  had  in  the  property  in  question, — ^viz.,  such  estate  therein 
as  was  not  conveyed  by  the  trust  deed. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 


[L.  A.  No.  1663.  Department  One. — ^May,  17,  1905.] 

EDWIN  T.  EARL,  Appellant,  v.  W.  M.  BOWEN  et  al., 
Respondents. 

Charter  or  Los  Angeles — Administrative  Function  or  Councii#— 
LsTTiNa  or  Contract  roR  Printino — Order  or  Council.  —  The 
letting  of  contracts  by  a  city  council  is  an  administrative  and  not 
a  legislative  function;  and  under  a  proper  construction  of  tlie 
charter  of  the  city  of  Los  Angelee  the  initial  steps  for  the  letting 
of  a  contract  for  the  city  printing  may  be  taken  by  order  of  the 
council  without  an  ordinance. 

Id^— Validity  or  Execution  or  Contract — ^Approval  or  Foric  bt  Citt 
Attorney — Signature  or  Clerk  bepors  Approval  by  Ooungiu — 
Where  there  was  a  compliance  with  the  only  essential  requirement 
of  the  charter^  that*  the  form  of  the  contract  must  have  the  approval 
of  the  city  attorney  indorsed  upon  it  before  its  approval  by  the 
council,  the  fact  that  it  was  signed  by  the  clerk,  under  their 
authority  for  his  signature,  before  their  approval,  was  immatenaL 
Their  approval  of  it  with  the  clerks  signature  was  essentially 
equivalent  to  approving  it  before  the  clerk  signed. 


1 68  Am.  St.  Bep.  30. 
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lo. — Delegation  op  Authority  to  Clerk  —  Mi>jisterul  Act.  —  The 
eigning  of  the  eootraet  by  the  clerk  was  but  a  ministerial  aet|  in- 
volving the  exercise  of  no  discretionary  power,  and  could  be  dele- 
gated. The  order  of  the  council  directing  the  clerk  to  sign  it  for 
the  city  carried  with  it  his  authority  to  sign. 

APPEAL  from  a  judirment  of  the  S(ii>erior  Court  of  the 
County  of  Los  Angeles.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion. 

Anderson  &  Anderson,  and  Sheldon  Borden,  for  Appellaiit 

W.  B.  Matthews,  City  Attorney,  Herbert  J.  Goudge,  As- 
sistant City  Attorney,  and  Hunsaker  &  Britt,  for  Respondents. 

CHIPMAN,  C. — ^Action  to  restrain  the  defendant  ofScen 
of  the  city  of  Los  Angeles  from  giving  out  public  printing 
and  advertising  to  defendant,  the  Times-Mirror  Company, 
under  a  contract  between  that  company  and  the  city.  De- 
murrers to  the  complaint  were  interposed  for  insufficiency 
of  facts  and  because  of  uncertainty  and  ambiguity  in  the 
complaint  and  that  plaintiff  has  not  legal  capacity  to  bring 
the  action.  The  demurrers  were  sustained,  and  plaintiff  de- 
clining to  amend,  judgment  passed  for  defendants,  from  which 
plaintiff  appeals. 

Briefly  stated,  the  complaint  shows :  That  prior  to  May  81, 
1904,  the  city  council,  without  passing  any  ordinance  on  the 
subject,  secured  bids  from  various .  newspapers  for  the  city 
printing  for  the  year  commencing  June  8,  1904,  and  receiveJ, 
among  others,  a  bid  from  the  Times-Mirror  Company;  on 
May  31,  1904,  the  council  duly  and  regularly  adopted  the  fol- 
lowing resolution,  two  thirds  of  the  council  voting  therefor: 
''Mr.  Davenport  moves  that  the  bid  of  the  Times-Mirror  Com- 
pany at  sixty  cents  per  inch  for  publishing  the  city  advertis- 
ing be  accepted,  and  the  city  attorney  be  instructed  to  prepare 
and  present  the  necessary  contract  and  bond  with  the  said 
Times-Mirror  Company,  and  that  the  city  clerk  be  instruct- 
ed to  sign  the  same  for  and  on  behalf  of  the  city."  The 
city  attorney  prepared  the  draft  of  the  contract  involved, 
without  further  action  of  the  council,  and  on  June  6,  1904, 
''indorsed  thereon  in  writing  his  approval  of  said  draft  as  to 
form,"  and  thereafter,  on  the  same  day,  the  city  clerk  signed 
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the  contract  as  follows:  "City  of  Los  Angeles,  by  H.  J.  Le- 
lande,  City  Clerk,"  and  the  Times-Mirror  Company  also 
signed  it,  and  thereafter  on  the  same  day  the  city  attorney 
presented  the  contract  and  bond  to  the  council,  and  by  a 
vote  of  six  of  its  members  the  council  approved  the  bond  and 
contract.  No  further  action  was  taken  by  the  council  or  by 
the  clerk  or  by  any  other  officer  of  the  city  with  reference  to 
the  execution  of  the  contract.  It  was  further  alleged  that 
city  printing  has  been  given  out  under  this  contract,  and  will 
unless  an  injunction  issues,  continue  to  be  given  out,  thus  cre> 
ating  pretended  claims  against  the  city,  resulting  in  a  mis- 
appropriation of  public  moneys  or  necessitating  expense  and 
multiplicity  of  action  to  defend  against  them,  all  to  the 
irreparable  injury  of  plaintiff  and  the  other  taxpayers  of 
the  city. 

The  only  points  discussed  in  the  briefs  arise  on  the  general 
demurrer ;  questions  arising  on  other  grounds  of  the  demurrer 
are  therefor  deemed  waived. 

Plaintiff's  contention  is  that  the  contract  is  invalid:  L 
Because  all  powers  conferred  by  its  charter  upon  the  city 
must,  in  the  absence  of  an  expressed  exception,  be  exercised  by 
ordinance ;  2.  Because  by  the  express  terms  of  the  charter  all 
** legislative  power  of  the  city"  must  be  exercised  by  ordi- 
nance, and  the  power  to  make  a  contract  of  this  character  ia 
a  "legislative"  power;  3.  Because  the  charter  p  escribes  cer- 
tain formalities  in  the  mode  of  executing  a  co  tract  after  it 
has  been  properly  authoi^ed  by  ordinance;  that  these  for- 
malities are  mandatory  and  no  contract  is  binding  unless  iliey 
are  observed,  which  was  not  done  in  this  instance;  4.  Because 
the  city  clerk  has  no  authority  and  is  not  authorized  to  sign 
a  contract  on  behalf  of  the  city,  and  the  council  has  no  power 
to  authorize  or  order  him  to  do  so;  and  if  the  council  could 
so  authorize  him  it  can  only  be  done  by  ordinance. 

Defendants'  position  is:  1.  That  in  awarding  the  contract 
the  council  acted  in  its  business  or  administrative  capacity, 
and  not  in  the  exercise  of  its  legislative  or  governmental 
power;  2.  That  no  rule  of  law,  independent  of  statutory  or 
charter  provisions,  requires  authority  to  enter  into  a  contract 
on  behalf  of  a  municipality  to  be  conferred  by  ordinance; 
3.  That  the  charter  of  the  city  expressly  authorizes  the  coun- 
cil to  contract  by  order;  4.  That  the  mayor  is  not  a  oom- 
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poDent  part  of  the  council  when  exercising  the  contracting 
power  of  the  city,  and  has  no  power  to  veto  the  action  of  the 
council  relating  to  contracts;  5.  That  all  formalities  required 
by  the  charter  were  observed ;  6.  That  the  council  had  author- 
ity to  order  the  clerk  to  sign  the  contract  on  behalf  of  the 
city,  and  no  ordinance  was  required  for  that  purpose;  7.  That 
the  facts  stated  in  the  complaint  are  insufficient  to  entitle 
plaintiff  to  injunctive  reliel 

It  is  not  disputed  that  the  mode  of  contracting  prescribed 
by  the  city's  charter  is  the  measure  of  the  city's  power  to 
contract.  The  case  seems  to  turn  largely  upon  the  question 
whether  the  initial  steps  in  the  mode  prescribed  must  be  taken 
by  ordinance  or  may  be  taken  by  order  of  the  counciL  Sec- 
tion 2,  paragraph  24,  article  I  (Stats.  1889,  p.  458),  provides 
that  the  corporation  shall  have  certain  enumerated  powers, 
which  ''shall  be  exercised  by  ordinance,  except  as  hereinafter 
provided."  None  of  these  enumerated  powers  bears  directly 
upon  the  making  of  contracts,  unless  it  be  paragraph  23,  relied 
on  in  part  by  appellant,  which  declares  that  the  city  may 
exercise  all  municipal  powers  ''necessary  to  the  complete  and 
efficicDt  management  and  control  of  the  municipal  property 
and  for  the  efficient  administration  of  the  municipal  govern- 
mpnt,  .  .  .  except  such  powers  as  are  forbidden  or  are  con- 
trolled by  general  law." 

In  the  enumeration  of  powers  and  duties  of  the  council  it 
is  provided  by  section  12  of  article  III  (Stats.  1889,  p.  462), 
that  *'A11  legislative  power  of  the  city  is  vested  in  the  coun- 
cil, subject  to  the  power  of  veto  and  approval  by  the  mayor, 
as  hereinafter  given,  and  shall  be  exercised  by  ordinance; 
other  action  of  the  council  may  be  by  order  upon  motion." 
An  ordinance  becomes  operative  without  the  mayor's  ap- 
proval unless  he  returns  it  to  the  council  with  his  objections 
in  writing  within  ten  days  after  it  shall  have  been  presents 
to  him;  otherwise  his  approval  is  necessary.  If  be  disap- 
proves he  must  return  it  with  his  objections,  and  it  does  not 
become  operative  unless  passed  by  a  three-fourths  vote,  where  a 
two-thirds  vote  is  required  to  pass  the  ordinance  in  the  first 
instance,  and  in  all  other  cases  by  a  vote  of  two  thirds.  (Sec. 
87,  art.  Ill,  Stats.  1889,  p.  465.)  The  mayor's  veto  power 
does  not  extend  beyond  ordinances. 

Section  16  of  article  III  (Stats.  1889,  p.  462)  is  as  follows: 
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"Six  members  of  the  council  shall  constitute  a  quorum  for 
the  transaction  of  business,  but  no  ordinance  shall  be  passed 
or  other  act  done  granting  a  franchise,  making  any  contract, 
auditing  any  bill,  ordering  any  work  to  be  done  or  supplies  to 
be  furnished,  disposing  of  or  leasing  the  city  property,  or 
doing  any  assessment  or  street  improvement,  or  building 
sewers,  or  any  other  act  to  be  done  involving  the  paying  of 
money,  or  the  incurring  of  debt  by  the  city,  unless  two  thirds 
of  the  members  of  the  whole  council  vote  in  favor  thereol 
AU  other  ordinances  may  be  passed  by  a  vote  of  a  majority  of 
the  whole  council."  Nine  members  compose  the  counciL 
(Art.  II,  sec.  3,  Stats.  1889,  p.  458.)  Section  20  of  article  III 
(Stats.  1889,  p.  462)  is  as  follows:  '*The  meetings  of  the 
council  shall  be  public,  and  a  journal  of  its  proceedings  shall 
be  kept  by  the  clerk  under  its  direction,  and  the  ayes  and 
noes  shall  be  taken  and  entered  in  the  journal  in  the  final 
action  upon  the  granting  of  franchises,  making  of  contracts, 
auditing  bills,  ordering  work  to  be  done,  or  supplies  fur- 
nished, disposing  of  or  leasing  city  property,  the  passage  of 
any  ordinance,  the  ordering  of  assessments  for  street  improve- 
ments, or  building  of  sewers,  or  upon  any  act  that  may  involve 
the  payment  of  money,  or  the  incurring  of  debt  by  the  city, 
and  upon  the  payment  of  the  salaries  of  municipal  officers, 
and  in  all  other  cases  upon  the  call  of  any  other  member.*' 

Section  207  of  article  XX  (Stats.  1889,  p.  506),  entitled 
"Contracts,"  is  as  follows:  "The  city  of  Los  Angeles  shall 
not  be  and  is  not  bound  by  any  contract,  or  in  any  way  liable 
thereon,  unless  the  same  is  made  in  writing  by  order  of  the 
council,  the  draft  thereof  approved  by  the  council,  and  the 
same  ordered  to  be,  and  be,  signed  by  the  mayor,  or  some 
other  person  authorized  thereto  in  behalf  of  the  city;  pro- 
vided that  the  approval  of  contracts  by  the  city  attorney,  as 
required  by  the  provisions  of  article  IV  of  this  charter  (sec. 
49),  shall  be  indorsed  on  the  draft  thereof  before  the  ooundl 
shall  have  the  power  to  approve  the  same;  but  the  council,  by 
an  ordinance,  may  authorize  any  officer,  committee,  or  agent 
of  the  city  to  bind  the  city  without  a  contract  in  writing  for 
the  payment  of  any  sum  of  money,  not  exceeding  three  hun- 
dred dollars." 

The  provision  in  section  49  of  article  IV,  referred  to  last 
above,  is  that  the  city  attorney  "shall  approve  in  writing  the 
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drafts  of  all  contracts  before  the  same  are  entered  into  on 
behalf  of  the  city."  The  foregoing  are  the  only  provisions  of 
the  charter  pointed  out  by  appellant  as  having  direct  refer- 
ence to  contracts.  In  addition  thereto  and  as  showing  the 
care  with  which  the  payment  of  "claims  and  demands"  is 
safe  guarded,  reference  is  made  to  article  XXI  (Stats.  1889, 
p.  506),  from  which  it  will  be  seen  that  all  claims  and  de- 
mands against  the  city  (except  certain  claims  not  now  in- 
volved) must  take  a  prescribed  course  before  they  can  be 
paid ;  they  must  not  only  be  approved  by  the  council,  but  must 
then  go  to  the  mayor  for  approval  or  disapproval,  which  latter 
action  if  taken  may  be  overruled  by  a  two-thirds  vote  of  the 
council.  Provision  is  also  made  by  which  the  auditor  has 
certain  supervisory  powers,  and  his  adverse  action  may  be 
overruled  by  the  council,  as  in  the  case  of  the  mayor.  These 
provisions  are  instanced  by  appellant  to  show  a  carefully 
devised  procedure  to  protect  the  city  against  improper  ex- 
penditure, which  it  is  claimed  ''becomes  a  mere  farce  if  the 
six  councilmen  necessary  to  approve  the  claims  in  the  first 
instance  and  to  overrule  the  objections  of  the  mayor  or 
auditor  in  case  of  rejection  by  either  of  these  ofScials  have 
absolute  .  .  .  power,  subject  to  no  check,  ...  to  make  the 
contracts  on  behalf  of  the  city  under  which  the  great  bulk 
of  the  money  for  claims  and  demands  will  be  paid  out."  We 
cannot  see  that  this  feature  of  the  charter  throws  any  light 
upon  the  question.  The  provisions  just  referred  to  would 
apply  equally  to  a  claim  or  demand  based  upon  an  ordinance. 
Under  the  provisions  of  section  16  of  article  III  (Stats.  1889, 
p.  462)  the  council  can  do  no  act  ''involving  the  paying  of 
money,  or  the  incurring  of  debt  by  the  city,  unless  two  thirds 
of  the  members  of  the  whole  council  vote  in  favor  thereof." 
The  charter-makers  may  have  regarded  this  as  sufficient  se- 
curity against  improvidence  in  expenditures.  However  this 
may  be,  we  must  take  the  charter  as  we  find  it  and  construe  its 
provisions  as  they  have  been  enacted.  {Electric  L.  and  P. 
Co.  V.  City  of  San  Bernardino,  100  Cal.  348.) 

The  charter  does  not  attempt  to  define  what  acts  are  in- 
tended to  be  embraced  by  the  term  ** legislative  power"  nor 
does  it  define  the  meaning  of  the  term  "order"  as  used  in  the 
charter.  We  may  look  to  the  nature  or  character  of  the  act 
to  be  performed  to  determine  whether  it  should  be  daasified 
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as  legislative  or  as  administrative,  and  we  may  also  look  to 
all  of  the  charter  provisions  to  see  whether  the  intention  of 
its  makers  was  to  include  the  making  of  contracts,  such  as  we 
have  here,  among  the  powers  to  be  exercised  by  order.  A 
particular  act  might  very  properly  be  regard*^d  as  legisla- 
tive in  its  character,  and  yet  the  charter  might  authorize 
its  exercise  by  order  or  resolution  ,by  a  specific  provision  to 
that  end. 

It  is  noticeable  that  in  the  thirty-eight  sections  prescribing 
the  powers  and  duties  of  the  council  in  nearly  every  instance 
where  a  power  is  given  it  is  expressly  required  to  be  exer- 
cised by  ordinance,  but  in  no  instance  is  it  expressly  stated 
that  contracts  entered  into  or  other  acts  done  by  the  council 
involving  the  paying  of  money  shall  be  authorized  by  ordi- 
nance. The  limitation  put  upon  the  council  by  section  16  of 
article  III  is,  that  no  ordinance  shall  be  passed  except  by  a 
two-thirds  vote  ''or  other  act  done  granting  a  franchise,  mak- 
ing any  contract,  auditing  any  bill,''  etc.  (enumerating  many 
other  acts),  "unless  two  thirds  of  the  members  of  the  whole 
council  vote  in  favor  thereof."  It  cannot  be  reasonably 
claimed  that  this  section  requires  the  ''making  any  contract" 
to  be  authorized  by  ordinance,  any  more  than  it  requires  the 
''auditing  any  claim"  to  be  so  authorized,  and  certainly  it 
will  not  be  contended  that  the  auditing  of  a  claim  must  be  by 
ordinance.  Looking  to  section  20  of  article  III,  we  find  "mak- 
ing of  contracts"  included  among  the  other  acts  mentioned 
in  section  16,  and  associated  with  these  is  "the  passage  of 
any  ordinance."  No  inference  can  be  drawn  from  these  sec- 
tions that  contracts  must  be  authorized  by  ordinance.  Sec- 
tion 37  of  this  article  gives  the  veto  power  to  the  mayor  only 
as  to  ordinances.  In  matters  involving  the  payment  of 
.daims,  as  we  have  seen,  his  power  is  to  approve  or  disapprove 
ivhen  sent  to  him.  But  no  implication  follows  that  contracts 
rinust  be  autborized  by  ordinance,  or  that  the  veto  power 
should  extend  to  them.  {Jacobs  v.  Board  of  Supervisors, 
100  Cal.  121.) 

Section  12  of  this  article  above  quoted  vests  all  "legislative 
power"  in  the  council,  subject  to  be  vetoed  by  the  mayor,  and 
"shall  be  exercised  by  ordinance";  and  it  is  provided  that 
"other  action  of  the  council  may  be  by  order  upon  motion." 
We  do  not  think  that  the  making  of  a  contract  such  as  the 
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one  here  is  the  exercise  of  "legislative  power"  in  its  true 
sense  as  used  in  the  charter. 

The  distinction  between  the  power  of  a  mnnicipal  corpora- 
tion to  contract  and  the  power  to  legislate,  considered  apart 
from  any  express  or  implied  provision  of  the  charter,  is  well 
recognized.  The  council  acts  in  a  doable  character;  in  a 
pnblic  and  political  character,  exercising  subordinate  legis- 
lative powers,  and  in  its  private  character,  exercising  the 
powers  of  an  individual  or  private  corporation.  {San  Fran- 
cisco Oas  Co.  V.  City  of  San  Francisco,  9  Cal.  453,  in  which 
case  it  was  said  that  "the  purchase  of  gas  involves  only  the 
exercise  of  a  power  of  a  private  corporation;  it  requires  the 
exercise  of  no  political  power.")  So  also  in  contracting  for 
water  supply  as  held  in  Illinois  Trust  and  Savings  Bank  v. 
City  of  Arkansas,  76  Fed.  271,  282;  held  also  in  Kramarath 
V.  City  of  Albany,  127  N.  Y.  575,  580,  that  the  leasing  or  fur- 
nishing of  a  room  for  the  transaction  of  the  city's  affairs  is 
a  mere  business  act,  and  may  be  delegated  to  agents  or  com- 
mittees, which,  it  may  be  remarked,  could  not  be  done  if 
purely  legislative  in  its  character.  (See,  also,  Ukiah  v.  Ukiali 
W.  and  I.  Co,,  142  Cal.  173, 179  ,•*  Seward  v.  Toum  of  Liberty 
Bank,  142  Ind.  551,  552;  Town  of  Oosport  v.  Pritchard,  15t5 
Ind.  400,  404;  1  Dillon  on  Municipal  Corporations,  4th  ed., 
sec.  66.)  We  do  not  think  Mr.  Justice  McKee,  in  Los  Angelea 
Oas  Co.  V.  Toberman,  61  Cal.  199,  relied  on  by  appellant, 
intended  to  intimate  that  the  distinction  above  pointed  out 
does  not  exist  when  he  spoke  of  the  making  of  a  contract  for 
lighting  the  streets  of  Los  Angeles  as  having  reference  to  the 
legislative  power  of  the  council  under  the  charter  of  1877 
(Stats.  1877-8,  pp.  675,  678).  The  point  decided  did  not 
turn  upon  the  question  we  are  now  considering. 

Appellant  says  in  his  brief:  "The  making  of  a  contract 
may  not  be^  and  probably  is  not  under  the  authorities,  a  gov- 
ernmental or  'legislative'  function;  but  a  wholly  different 
principle  is  involved  in  and  should  be  applied  to  the  execution 
of  contracts  necessary  and  only  necessary  *for  the  efficient 
administration  of  the  municipal  government.'"  Counsel 
here  has  reference  to  subdivision  23  of  section  2  of  article  I 
(Stats.  1889,  p.  458),  supra.  This  section  enumerates  the  sub- 
jects over  which  the  corporation  has  power,  but  in  none  of 
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the  subdivisions  is  the  making  of  contracts  mentioned.  Sub- 
division 23  would  seem  to  be  little,  if  anything,  more  than  a 
statement  that  the  corporation  has  power  to  do  what  would 
be  implied  if  the  statement  had  not  been  made.  Subdivision 
24  declares  that  all  the  powers  conferred  by  the  article  "shall 
be  exercised  by  ordinance,  except  as  hereinafter  provided." 
To  give  subdivision  23  the  all-embracing  interpretation  con- 
tended for  would  make  an  ordinance  necessary  to  the  validity 
of  almost  every  administrative  act  of  the  council.  The  argu- 
ment proves  too  much.  But  if  the  making  of  a  contract  is 
the  exercise  of  the  **  municipal  powers  necessary  .  .  .  for  the 
efficient  administration  of  the  municipal  government,"  as  is 
urged,  it  is  to  be  "exercised  by  ordinance  except  <u  herei7i- 
after  provided"  (subd.  24).  And  this  brings  us  to  notice 
article  XX  (sec.  207),  supra.  If  this  section  has  the  meanin«r 
contended  for  by  respondent,  the  provisions  of  article  I  an*  I 
subsequent  provisions  referred  to  in  article  III  must  give 
way  to  it.  The  section  stands  alone,  as  article  XX,  and  its 
provisions  relate  to  a  particular  subject,  namely,  the  making 
of  contracts,  and,  we  think,  "must  govern  in  respect  to  that 
subject  as  against  general  provisions  in  other  parts  of  the 
statute,  although  the  latter,  standing  alone,  would  be  broad 
enough  to  include  the  subject  to  which  the  particular  pro- 
visions relate."  (Endlich  on  Interpretation  of  Statutes,  p. 
288,  cited  in  Frandzen  v.  County  of  San  Diego,  101  Cal.  317 ; 
State  V.  Ooetze,  22  Wis.  363 ;  Eealy  v.  Superior  Court,  127  Cal. 
659.)  Appellant  contends  that  there  is  neither  an  express  nor 
an  implied  exception  in  section  207  to  the  requirement  of 
section  2,  subdivision  24,  that  aU  powers  of  the  municipality 
"shall  be  exercised  by  ordinance";  that  on  the  contrary  it  is 
perfectly  consistent  with  that  provision  and  "merely  provides 
a  mode  for  exemplifying  contracts  after  they  have  been  duly 
authorized  by  ordinance,"  We  cannot  so  restrict  the  mean- 
ing of  the  section. 

If  the  making  of  the  contract  in  question  was  essentially  a 
"legislative"  act  and,  therefore,  to  be  exercised  by  ordinance, 
there  might  be  force  in  the  suggestion  that  section  207  merely 
provides  a  mode  or  means  of  exemplifjnng  the  contract.  But 
as  we  cannot  regard  the  making  of  the  contract  to  be  purely 
a  legislative  act,  and  as  there  cannot  be  found  in  any  previous 
provision  of  the  charter  either  an  express  or  implied  direction 
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that  contracts  must  be  authorized  by  ordinance,  we  are  of 
the  opinion  that  section  207  plainly  authorizes  the  council, 
by  order,  to  enter  into  the  contract.  In  saying  that  the  city 
** shall  not  be,  and  is  not,  bound  by  any  contract  .  .  .  unless 
the  same  is  made  in  writing  by  order  of  the  council,"  etc.,  it 
was  equivalent  to  saying  that  it  could  be  bound  by  order 
subject,  of  course,  to  the  observance  of  the  provisions  of  the 
section.  The  last  paragraph  of  the  section  gives  support  to 
this  construction,  for  it  says:  **But  the  council,  by  an  ordi- 
nance, may  authorize  any  officer,  committee,  or  agent  of  the 
city  to  bind  the  city  without  a  contract  in  writing  for  the 
payment  of  any  sum  of  money  not  exceeding  three  hundred 
dollars."  In  the  particular  now  being  considered  the  pro- 
visions of  section  207  are  the  same  as  section  1  of  article  XII 
of  the  charter  of  1878  (Stats.  1877-8,  p.  675),  cited  by  appel- 
lant on  another  point  next  to  be  noticed. 

AppeUant  contends  that  the  order  in  which  the  acts  pre- 
scribed by  section  207  are  to  be  done  is  material;  and  that 
because  the  clerk  was  ordered  to  sign  the  contract  before  it 
was  prepared,  and  signed  it  before  the  draft  was  approved  by 
the  council,  the  contract  is  invalid.  (Citing  Frick  v.  Los 
Angeles,  115  Cal.  512,  and  Times  Pub.  Co.  v.  Weatherby,  139 
Cal.  618.)  In  the  Frick  case  section  207  was  before  the  court, 
but  the  point  decided  was  that  because  the  mayor,  who  was 
directed  to  sign  the  contract,  did  not  do  so,  the  section  was 
violated.  In  the  other  case  a  similar  section  (167)  (Stats. 
1895,  p.  398)  in  the  charter  of  the  city  of  Eureka  was  in- 
volved, but  there  the  council  did  nothing  but  invite  proposals 
and  accept  the  bids.  There  was  no  compliance  with  the  char- 
ter provision.  In  the  present  case  the  contract  was  prepared 
by  the  city  attorney  and  his  approval  was  indorsed  thereon. 
It  was  then  signed  by  the  Times-Mirror  Company  and  by  the 
clerk  of  the  city;  it  was  then  presented  to  the  council  and 
was  approved  by  it.  All  these  acts  were  done  on  the  same 
day  (June  6,  1904).  In  Goodyear  Rubber  Co.  v.  Eureka,  135 
Cal.  613,  the  court  said:  **It  is  inmiaterial  whether  the  city 
attorney's  approval  was  before  or  after  the  mayor  had  signed 
the  contract."  Appellant  replies  that  the  Eureka  charter 
differed  from  the  Los  Angeles  charter  in  this — that  the  Los 
Angeles  charter  provides  that  the  city  attorney's  approval 
ahall  be  indorsed  on  the  ooiltract  ''before  the  council  shall 
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have  power  to  approve."  This  provision  was  complied  ?rith 
in  the  present  ease.  But  the  Eureka  case  applies,  since  the 
order  in  which  the  city  attorney  was  to  approve  was  the  same 
as  the  order  in  which  the  clerk  here  was  to  sign.  However 
this  may  be,  we  think  when  the  council  approved  the  contract 
with  the  clerk's  signature  attached  for  the  city,  it  was  iu 
every  essential  equivalent  to  approving  it  before  the  clerk 
signed.  The  essential  thing  to  be  done  was  the  preparation 
and  indorsement  of  the  draft  by  the  city  attorney  and  its 
approval  by  the  council ;  whether  the  derk  signed  for  the  city 
before  or  after  the  approval  of  the  council  was  of  no  material 
consequence.  The  only  requirement  of  the  charter  as  to  the 
order  in  which  the  contract  is  to  be  signed  is  that  the  city 
attorney's  approval  as  to  form  must  be  indorsed  on  the  con- 
tract before  the  council  can  approve.  (Estate  of  Johnson, 
98  Cal.  531;  Derby  v.  City  of  Modesto,  104  Cal.  515.)  But 
it  is  more  seriously  argued  that  the  clerk  had  no  authority  to 
sign  the  contract,  because  he  is  not  a  person  authorized  to 
sign  contracts  for  the  city,  and  the  couneil  had  no  authority 
to  order  him  to  do  so  except  by  ordinance.  This  contention 
is  also  based  on  the  claim  that  the  words  ''authorized  thereto'* 
introduce  a  vitally  different  feature  from  the  provision  in 
the  old  charter  which  did  not  contain  those  words.  As  to  the 
point  that  it  is  not  one  of  the  duties  of  the  clerk  to  sign  con- 
tracts, the  same  may  be  said  of  the  mayor,  and  the  argument 
would  result  in  showing  that  the  council  has  no  power  to 
cause  a  contract  to  be  executed.  The  signing  of  the  contract 
by  the  clerk  was  but  a  ministerial  act,  involving  the  exercise 
of  no  discretionary  power,  and  could  be  delegated.  (1  Dil- 
lon on  Municipal  Corporations,  sec.  96;  Hitchcock  v.  Oal- 
veston,  96  U.  S.  341.)  In  Los  Angeles  Oas  Co.  v.  Toberman, 
61  Cal.  199,  it  was  said  ''As  the  signature  of  contracts  in 
writing  is  no  part  of  the  duties  of  the  mayor,  authority  to 
sign  comes  from  the  council,  and  when  that  body  by  its  order 
directed  its  clerk  to  sign  the  contract  under  consideration, 
and  he  signed  it,  it  was  well  executed,  and  if  otherwise  madi 
according  to  the  charter,  it  is  valid  and  binding  on  the  city. '  * 
The  order  designating  the  clerk  to  sign  the  contract  was  also 
his  authority  for  signing  it.  We  cannot  agree  with  appellant 
thnt  the  addition  to  the  old  charter  of  the  words  ''authorized 
thereto"  embraced  in  the  new  charter  has  introduced  a  vital 


Ma>,  1905]  Earl  v,  Bowen.  765 

difference  and  must  necessarily  mean  previously  **  authorized 
thereto"  by  some  general  law,  or  by  the  provisions  of  the 
charter.  We  think  that  taking  the  section  (207)  in  its  en- 
tirety, and  remembering  that  the  act  to  be  performed  was  but 
ministerial,  and  that  the  charter  nowhere  authorizes  any 
o£3cer  to  sign  contracts  for  the  city,  and  does  authorize  tho 
council  to  designate  the  mayor,  or  some  other  person,  it 
would  be  an  unwarranted  construction  to  adopt  appellant's 
meaning  of  the  section. 

If  by  the  charter  the  mayor  was  authorized  to  sign  cod 
tracts,  there  might  be  force  in  the  argument  that  ''some  oth^r 
person  authorized  thereto"  should  also  be  some  person  haviii^r 
similar  or  previous  authority.  But  this  some  other  person 
may  be  some  other  person  than  an  ofScer  of  the  city,  in  which 
case  it  would  be  unreasonable  to  hold  that  the  council  should 
first  pass  an  ordinance  conferring  the  authority  and  there- 
after make  the  order  directing  him  to  sign.  The  natural  and 
obvious  construction,  it  seems  to  us,  is,  that  the  order  direct- 
ing the  derk  to  sign  for  the  city  carries  with  it  his  authority. 

The  views  herein  expressed  render  it  unnecessary  to  notice 
respondents'  point  as  to  the  insufSciency  of  the  complaint  to 
entitle  plaintiff  to  injunctive  relief. 

It  is  advised  that  the  judgment  be  afSrmed. 

Gray,  C,  concurred. 

Cooper,  C,  concurred  in  the  conclusion. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg 
ment  appealed  from  is  affirmed 

Angellotti,  J^  Shaw,  J.,  Van  Dyke,  J. 
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[L.  A.  No.  1430.    In  Bank.— May  19,  1905.] 

AMOS  A.  TOWNE,  Respondent,  v.  UNITED  ELECTRIC 
GAS  AND  POWER  COMPANY,  AppeUant. 

Master  and  Sebvant — ^Nsoligence — ^Injttbt  teou  Tajji  or  Telbqkaph- 
Pole— Use  or  Dxnx  Pikb-Polb— Buboek  or  PBOor. — ^The  burden 
is  upon  the  plaintiff  to  sustain  his  ayeiment  that  an  injuiy  caused 
to  him  bj  the  falling  of  a  telegraph-pole,  upon  whieh  he  was 
engaged  as  a  lineman,  in  removing  wired,  owing  to  use  of  a  dull 
pike-pole  as  a  brace,  which  was  insufficient  to  keep  the  telegraph- 
pole  in  position,  was  caused  by  the  negligence  of  the  defendant, 
as  master,  in  failing  to  perform  his  legal  dutj  to  fumiah  safe 
appliances. 

iBk. — ^Perfoemance  or  Duty  by  Masteb — ^Dutt  of  Servant — Seiaction 
or  Appliance — Negligengob  of  Fellow-Servant. — ^The  injury  was 
not  due  to  any  negligence  of  the  defendant,  where  it  appears  that 
a  number  of  pike-poles,  in  good  order,  and  such  as  were  customarily 
used,  was  furnished  to  the  servants,  and  it  was  their  duty  to  know 
when  they  were  dull  and  in  need  of  sharpening,  and  to  select  a 
pike-pole  in  good  order,  and  not  use  a  dull  one.  The  negligent 
selection  of  a  dull  pike-pole  by  a  fellow-servant,  without  looking 
at  the  point,  when  others  in  good  condition  were  in  reach,  was  the 
proximate  cause  of  the  injury,  for  which  the  master  is  not  liable. 

APPEAL  from'  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial.  M. 
T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion. 

Cochran,  WiUiams  &  Phillips,  and  Hunsaker  ft  Britt,  for 

Appellant. 

The  defendant  performed  his  duty  by  furnishing  proper 
pike-poles,  such  as  were  customarily  used.  {Brymer  y  South' 
em  Pacific  Co.,  90  Cal.  496,  498;  Dolan  v.  Sierra  By.  Co., 
135  Cal.  435 ;  Corleiti  v.  Southern  Pacific  Co.,  136  Cal.  642, 
645.)  The  burden  of  proof  was  upon  the  plaintiff  to  show 
that  the  injury  was  proximately  caused  by  the  negligence 
of  his  employer,  the  defendant.  {Stevens  v.  San  Francisco 
etc.  B.  B.  Co.,  100  Cal.  554 ;  Vizelich  v.  Southern  Pacific  Co., 
126  Cal.  587;  Trewatha  v.  Bucha^ian  etc.  Co.,  96  Cal.  494; 
Kevem  v.  Providence  etc.  M.  Co.,  70  Cal.  392,  394.)  The 
negligence  of  a  fellow-servant  in  selecting  and  using  the  duU 


May,  1905.]      Towne  v.  United  Electric  etc.  Co.  767 

pike-pole  as  a  brace  instead  of  one  fit  for  use  was  the  proxi 
mate  cause  of  the  injury,  for  which  the  master  is  not  respon 
sible.  (Civ.  Code,  sec.  1970;  Kevern  v.  Providence  etc.  M, 
'Co.,  70  Cal.  392,  394 ;  Trewatha  v.  Buchanan  etc.  Co.,  96  Cal. 
494;  Vizelich  v.  Southern  Pacific  Co.,  126  Cal.  587,  589;  Ker 
rigan  v.  Market-Street  Ry.  Co.,  138  CaL  506 ;  Bums  v.  Sen 
neti,  99  Cal.  363;  Mann  v.  0' Sullivan,  126  Cal.  61  ;i  Donnelly 
V.  San  Francisco  Bridge  Co.,  117  Cal.  417;  Noyes  v.  Wood 
a02  Cal.  389 ;  Daves  v.  Southern  Pacific  Co.,  98  Cal.  13 ;  CaU 
Ian  V.  Bull,  113  Cal.  593 ;  Moody  v.  Hamilton  Mfg.  Co.,  159 
Mass.  70,-*  Killea  v.  Faxon,  125  Mass.  485;  Cullen  v.  Norton, 
126  N.  Y.  6;  Afnburg  v.  International  Paper  Co.,  97  Me.  327; 
McOee  v.  Boston  Cordage  Co.,  139  Mass.  445 ;  Carroll  v.  West- 
ern Union  Tel.  Co.,  160  Mass.  152 ;  Ling  v.  St.  Paul  etc.  Ky. 
Co.,  50  Minn.  160;  Rawley  v.  Colliau,  99  Mich.  31;  Hefferen 
7.  Northern  Pacific  R.  R.  Co.,  45  Minn.  471;  Prescott  v.  Ball 
Engine  Co.,  176  Pa.  St.  459 ;»  Kehoe  v.  Alien,  92  Mich.  464;* 
TJiyng  v.  Fitchburg  R.  R.  Co.,  156  Mass.  13  f  City  of  Minne- 
apolis V.  Lundin,  58  Fed.  525.) 

Waters  &  Wylie,  for  Respondent. 

The  burden  was  upon  the  defendant  to  prove  the  fact 
peculiarly  within  his  knowledge  that  other  pike-poles  fit  tcm 
use  were  furnished.  (1  Greenleaf  on  Evidence,  111;  Cheat 
Western  R.  R.  Co.  v.  Bacon,  30  111.  347 ;«  People  v.  Nedrow, 
16  111.  App.  192;  Schlesinger  v.  Hexter,  34  N.  Y.  Super.  Ct. 
499.)  It  was  the  duty  of  the  master  to  furnish  suitable  ap- 
pliances and  keep  them  in  repair  and  order.  {Daves  v.  South- 
ern Pacific  Co.,  98  Cal.  13;  Nixon  v.  Selby  Smelting  Co.,  102 
Cal.  464;  HiggiTis  v.  WiUiams,  114  Cal.  181,  183.)  The  ser- 
vant  has  the  right  to  rely  upon  the  master's  inquiry,  and  to 
assume  that  what  was  furnished  was  fit  for  use.  {Magee  v. 
Northern  Pacific  R.  R.  Co.,  78  Cal.  430  f  Starr  v.  Kreuzberger, 
129  Cal.  123 ;  «  Silveira  v.  Iverson,  128  Cal.  192,  193.) 

COOPER,  C. — plaintiff  recovered  judgment  for  twenty- 
five  hundred  dollars,  damages  alleged  to  have  been  sustained 


1 77  Am.  St.  Bep.  149.  s  32  Am.  St.  Bep.  425. 

s  38  Am.  St.  Rep.  396.  «  83  Am.  Dec.  200. 

3  53  Am.  St.  Bep.  683.  7 12  Am.  St.  Bep.  69. 

«31  Am.  St.  Bep.  608.  179  Am.  8t  Bep.  98. 
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by  reason  of  the  negligence  of  defendant  while  in  its  employ 
as  a  lineman.  Defendant  has  appealed  from  the  judgment 
and  the  order  denying  its  motion  for  a  new  trial.  The  con- 
trolling question  here  is  as  to  whether  or  not  the  injury  was 
proximately  caused  by  defendant's  negligence. 

The  facts  as  shown  by  the  findings  are  substantially  as 
follows:  At  the  time  of  the  injury  plaintiff  was  and  for 
several  months  had  been,  in  the  employ  of  defendant  in  its 
construction  and  repair  department  as  a  lineman.  He  was 
one  of  a  gang  of  four  men  under  the  superintendency  of  one 
Bevans,  who  had  directed  the  men  to  strip  the  wires  from 
4nd  remove  certain  electric-light  poles,  situated  in  the  streets 
»f  Santa  Monica,  which,  by  reason  of  their  long  use,  were 
^lieved  to  be  decayed  and  unsafe.  Plaintiff  knew  the  char- 
acter of  the  work  required  of  him,  the  dangers  attending  it, 
and  the  fellow-servants  employed  to  assist  him.  It  is  not 
claimed  that  defendant  was  negligent  in  the  selection  of  the 
fellowHservants.  The  men  were  furnished,  among  other  ap- 
pliances, with  two  or  three  pike-poles  (which  were  about  ten 
or  twelve  feet  in  length,  about  two  inches  in  diameter,  one 
end  having  an  iron  ferrule  on  it  and  an  iron  pike  in  the  end 
about  one  and  a  half  inches  in  length)  to  be  used  in  bracing 
the  electric-light  poles  to  be  removed,  and  to  keep  them  from 
falling  while  the  man  engaged  in  removing  the  wires  was  up 
the  pole  from  which  the  wires  were  being  removed.  This 
was  the  method  employed  to  safeguard  the  pole  from  falling 
and  to  prevent  accidents,  all  of  which  plaintiff  knew.  All 
of  the  said  pike-poles  were  of  the  character  and  construction 
usually  and  customarily  used  for  such  purpose,  but  one  of 
said  poles  had  become  dull  at  the  point  and  unfit  to  be  used 
safely.  The  evidence  does  not  show  that  any  of  the  other 
pike-poles  had  become  dull  or  out  of  repair,  nor  is  there  any 
evidence  showing  that  Bevans  or  any  of  the  men  knew  thai 
the  pike-pole  was  dull,  but  the  condition  of  the  pole  oould 
have  been  ascertained  by  an  examination  thereof.  On  the 
morning  of  the  accident  plaintiff  was  directed  by  Bevans 
to  climb  and  clear  the  wires  from  one  of  said  poles,  which 
was  twenty-five  feet  in  height.  Bevans  also  directed  one  of 
the  men  to  brace  the  electric-light  pole  with  a  pike-pole  on 
the  unprotected  side.  The  man  took  from  the  pike-polfli^ 
which  were  then  and  there  on  the  ground  within  rcaeh,  tiba 
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pike-pole  which  had  become  dull  and  worn  at  the  point,  and 
forced  the  barbed  portion  thereof  into  the  elect ric-lio:ht  pole» 
about  eight  feet  from  the  ground,  and  rested  the  other  end 
of  the  pike-pole  upon  the  ground  for  the  purpose  of  forminjz 
a  brace  and  holding  the  pole  in  place  after  the  wires  should 
be  removed  therefrom.  There  was  also  attached  to  the  top 
of  the  electric-light  pole  a  rope,  the  other  end  of  which  wa.s 
held  on  the  ground  by  one  of  the  gang  of  men  for  the  purpose 
of  holding  the  electric-light  pole  in  place  and  keeping  it  from 
falling.  While  the  electric-light  pole  was  thus  supported, 
plaintiff,  pursuant  to  the  directions  of  Bevans,  climbed  it  for 
the  purpose  of  stripping  the  wires.  While  plaintiff  was  at 
the  top  of  the  pole,  after  he  had  stripped  the  electric  wires 
from  it,  it  fell,  and  caused  him  to  fall  to  the  ground  and 
receive  serious  injuries  by  reason  thereof.  The  electric-light  poli> 
fell  because  it  was  decayed  at  the  ground,  and  because  the 
pike-pole,  being  dull,  did  not  penetrate  the  electric-light  polf 
a  sufScient  depth  to  hold,  but  broke  out  or  slipped,  thus  letting 
the  pole  fall  to  the  ground. 

The  court  found  that  the  injury  to  plaintiff  was  caused 
by  reason  of  the  use  of  the  pike-pole,  which  had  become  dull 
at  the  point,  and  was  not  caused  by  the  negligence  of  a  fellow- 
servant.  The  burden  was  upon  plaintiff  to  prove  his  allega- 
tion that  the  injury  was  caused  by  the  negligence  of  the 
defendant  The  only  act  of  negligence  claimed  is  that  the 
defendant  allowed  the  pike-pole  to  become  dull  or  blunt 
at  the  point.  If  the  defendant  was  guilty  of  negligence  or 
want  of  ordinary  care  it  is  liable,  otherwise  not.  Negligence 
is  the  breach  or  omission  of  a  legal  duty.  {Donovan  v.  Ferris, 
128  Cal.  54.^)  It  was  the  duty  of  the  defendant  to  furnish 
suitable  tools  and  appliances  to  plaintiff  and  his  fellow- 
servants  for  the  work  which  they  had  in  hand.  The  court 
found  that  the  pike-poles  furnished  '*were  of  the  character 
&nd  construction  usually  and  customarily  used  for  tne  purpose 
for  which  the  same  were  furnished."  Therefore,  there  was 
no  negligence  in  furnishing  tools  with  which  the  work  was 
done.  If  the  pike-pole  became  dull  by  reason  of  use,  it  was  n^ 
much  the  duty  of  the  plaintiff  and  his  fellow-servants  as 
it  was  of  defendant  to  have  had  it  sharpened  and  repaired, 
provided  the  means  were  furnished  by  defendant  with  which 
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such  repairing  could  be  done.  It  is  the  duty  of  the  employee 
to  use  ordinary  care  and  skill,  and  it  certainly  is  the  duty 
of  the  employee  to  know  whether  the  tools  with  which  he 
is  working  have  become  dull,  or  in  need  of  sharpening.  Hav- 
ing eyes,  he  must  use  them,  and  being  informed,  he  must  act 
upon  the  information.  If  one  of  the  pike-poles  furnished  by 
the  defendant  had  had  the  point  broken  off  by  the  plaintiff 
and  his  fellow-servants  in  taking  down  the  very  first  pole 
they  came  to,  and  they  had  used  such  pike-pole  with  the 
broken  point  on  the  next  electric-light  pole  and  damage  had 
been  caused  thereby,  would  it  have  been  the  negligence  of 
the  defendant!  Would  defendant  have  to  have  one  taan 
employed  for  the  special  purpose  of  watching  the  points  of 
each  pike-pole,  another  for  the  purpose  of  watching  sach 
guy-rope,  and  another  for  the  purpose  of  watching  the 
steel  points  attached  to  the  shoes  of  the  climber  of  the  poles? 
We  think  that  a  reasonably  prudent  employer  would  have 
performed  his  duty  by  furnishing  proper  pike-poles,  and 
that  a  reasonably  prudent  employee  would  not  use  a  pike- 
pole  after  the  point  had  become  dull  and  blunt. 

In  the  case  of  Webber  v.  Piper,  109  N.  T.  496,  where  the 
injury  was  caused  by  a  circular  saw,  dull  from  use,  the  court 
said:  "A  master  builder  must  furnish  proper  tools  to  his 
workmen,  but  it  would  not  be  his  duty  to  sharpen  every  chis*»l 
as  it  became  dull,  or  set  every  saw  when  the  need  arose." 

In  Cregan  v.  Marston,  126  N.  Y.  568,*  it  was  said  to  be  the 
4uiy  of  the  master  to  furnish  safe  appliances  and  ''that  is 
the  master's  right  and  duty,  but  the  servant  who  uses  them 
can  and  should  keep  them  in  order  for  their  proper  and  saf« 
daily  use  when  furnished  with  the  necessary  means  of  so  doing 
and  when  perfectly  capable  of  correcting  the  defect." 

In  Bailey  on  Personal  Injuries  (vol.  1,  sec.  259)  it  is  said: 
''The  general  rule  does  not  apply  to  defects  arising  in  the 
daily  use  of  an  appliance  which  are  not  of  a  permanent  char- 
acter, and  do  not  require  the  help  of  skillful  mechanics  to 
repah*,  but  which  may  easily  be  and  usually  are  repaired  by 
the  workmen,  and  to  repair  which  proper  and  suitable  ma- 
terials are  supplied." 

In  the  late  case  of  Helling  v.  Schindler,  145  Cal.  303,  in 
which  the  injury  was  alleged  to  have  been  caused  by  the 
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reason  of  the  dullness  of  the  knives  of  a  buzz-planer,  the  cases 
referred  to  above  were  cited  with  approval  by  this  court, 
and  it  was  there  said:  **We  are  of  the  opinion  that  it  is  clear 
that  any  such  mere  dullness  of  the  knives  in  the  planer  in 
question,  produced  by  the  ordinary  use  thereof,  as  might  be 
sufficiently  remedied  by  the  use  of  a  file  in  the  hands  of  one 
of  the  employees,  was  a  defect  of  such  a  nature  that  the  em- 
ployer could  not  be  held  responsible  therefor,  in  the  absenc* 
of  other  circumstances." 

It  was  the  duly  of  the  fellow-servant  using  the  pike-pole 
to  have  selected  and  used  from  ''said  pike-poles  then  and  there 
on  the  ground"  one  fit  and  proper  to  be  used.  In  picking  up, 
selex^ting  and  using  the  dull  pike-pole,  without  looking  at  the 
point,  when  others  were  within  reach,  the  fellow-servant  by 
his  negligence  caused  the  injury  to  plaintiff. 

It  is  said  in  Shearman  and  Redfield  on  Negligence  (5th  ed., 
see.  195) :  ''The  master  performs  his  whole  duty  by  using 
as  much  care  in  furnishing  instrumentalities  for  the  use  of 
his  servants  as  a  man  of  ordinary  prudence,  in  the  same  line 
of  business,  acting  with  a  prudent  regard  to  his  own  safety, 
would  use  in  supplying  similar  things  to  himself,  if  he  were 
doing  the  work.  He  is  not  in  fault  without  proof  of  notice 
of  the  defect,  nor  as  to  repairs  and  replacements,  until  he 
has  had  a  reasonable  time  after,  or  constructive  notice,  to 
perform  his  duty.  The  master  is  not  expected  to  stand  over 
each  servant  every  moment,  to  discover  instantly  a  defect 
in  good  materials  and  tools,  caused  by  their  careless  use.  Nor 
is  he  bound  to  keep  such  a  close  watch  over  the  details  of 
the  work,  as  to  enable  him  to  repair  every  deterioration  in 
instrumentalities  of  work  resulting  from  a  servant's  use  there- 
of, as  soon  as  it  occurs.  ...  A  master  who  has  provided  an 
ample  supply  of  proper  appliances,  ready  at  hand,  is  not 
necessarily  responsible  to  a  servant  for  the  neglect  of  a  fel- 
low-servant to  use  such  appliances." 

In  the  late  case  of  Amburg  v.  International  Paper  Co.,  97 
Me.  327,  the  plaintiff  was  injured  by  the  falling  of  a  heavv 
iron  press  roll,  caused  by  a  fellow-servant  selecting  and  usiii^ 
an  inch  rope,  which  broke  in  lowering  the  roll,  instead  of  using 
a  larger  and  stronger  one  which  was  within  his  reach.  The 
court  held  the  master  not  at  fault  and  the  negligence  to  be 
that  of  a  fellow-servant.     The  court  said:  "It  is  to  be  as- 
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sumed  in  such  ease,  and  the  master  has  a  right  to  assume, 
that  the  servants  will  use  the  means  for  renewal  and  repair 
which  the  master  has  placed  at  their  hands ;  and  that  if  ropes 
become  worn  and  unsuitable,  others  will  be  selected  in  their 
stead  out  of  the  supply  furnished  for  them  by  the  master. 
And  if  the  servant  whose  duty  it  is  to  make  the  selection  w 
negligent  in  so  doing,  and  selects  an  unsuitable  or  unsafe  one, 
it  is  not  the  negligence  of  the  master,  but  it  is  the  negligence 
of  a  servant,  for  which  the  master  is  not  responsible.'' 

In  Hefferen  ▼.  Northern  Pacific  B.  B.  Co,,  45  Minn.  471, 
it  was  held  that  a  father  could  not  recover  damages  for  in- 
jury to  his  minor  son  caused  by  the  use  of  a  worn  and  battered 
side-set,  from  which  a  thin  scale  of  steel  flew  into  the  son's 
eye.  The  side-set  was  selected  and  used  by  a  fellow-servant 
when  others  were  provided.  The  court  said:  "The  defect 
and  whatever  risk  there  may  have  been  were  perfectly  appar- 
ent ;  and  if  a  workman  should  of  his  own  choice  and  unneces- 
sarily use  a  tool  thus  plainly  defective,  when  others  were 
provided  for  his  use,  he  is  not  absolved  from  the  consequences 
of  his  own  choice.  It  cannot  be  said  to  be  the  duty  of  a  master, 
under  ordinary  circumstances,  who  provides  and  keeps  proper 
tools  for  the  use  of  his  servants,  to  see  to  it  that  all  such  as 
from  use  become  obviously  unfit  for  service  are  removed 
beyond  the  reach  of  his  servants.  The  servant  is  no  less  bound 
to  be  careful  concerning  his  own  safety  than  is  the  master; 
and  where  proper  instruments  are  provided  for  the  use  of 
the  servants,  and  their  ordinary  duties  require  and  enable 
them  to  select  such  as  are  suitable,  they  must  act  with  reason- 
able discretion.  Under  such  circumstances,  it  is  a  want  of 
reasonable  discretion  for  them  to  act  blindly  upon  the  assump- 
tion that  none  of  the  implements  will  ever  become  dull,  or 
worn,  or  otherwise  obviously  defective.  All  human  erperience 
is  to  the  contrary." 

The  above  case  was  followed  and  approved  in  Ling  v.  8i. 
Paul  etc.  By,  Co.,  50  Minn.  160,  where  it  was  held  that  the 
master  was  not  responsible  for  damages  caused  by  the  falling 
of  a  heavy  flue-sheet,  which  fell  by  reason  of  a  feUow-servant 
selecting  and  using  a  defective  iron  hook  when  proper  ones 
were  within  reach  and  accessible. 

Where  damages  were  caused  to  a  servant  by  a  sledge- 
hammer that  had  become  cracked  and  battered  by  use,  and 
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there  were  other  sound  and  safe  ones  at  hand,  which  the 
servant  might  have  selected  and  used,  the  master  was  held 
not  liable,  and  the  negligence  that  of  the  servant  {Bawley  v 
CoUiau,  90  Mich.  31) ;  so  where  a  molder  was  injured  by  thp 
escape  of  heated  metal  from  a  mold,  caused  by  the  selection 
and  use  by  a  fellow-servant  of  a  defective  flask  in  making 
the  mold,  where  numerous  flasks  were  on  hand  for  use  that 
were  not  defective,  the  master  was  held  not  liable  {Kehoe  v. 
Alien,  92  Mich.  464)  ^  and  where  plaintiff  was  badly  injured 
by  a  defective  rope  breaking  while  lifting  a  heavy  piece  of 
machinery,  the  rope  being  selected  by  a  fellow-servant,  when 
proper  ones  were  within  reach,  the  defendant  was  held  not 
liable.  {Prescott  v.  Ball  Engine  Co.,  176  Pa.  St.  459.*)  The 
court  there  said:  ^'We  see  no  reason  to  doubt  that  the  rigger 
was  a  vice-principal,  and  as  such  charged  with  the  duty  of 
keeping  ropes  on  hand,  some  of  which  should  be  at  all  times 
suitable  for  use.  But  it  was  not  his  duty  to  select  the  rope 
to  be  used  on  each  occasion  when  a  rope  was  wanted.  If  good 
ropes  were  in  stock,  and  a  poor  one  was  used  because  of  haste, 
or  carelessness,  or  mistake  of  judgment,  it  was  not  the  fault 
of  the  rigger  as  vice-principal,  but  of  the  workmen  themselves ; 
and  the  injury  suffered  because  of  the  unsuitable  rope  could 
not  give  the  injured  person  a  cause  of  action  against  his  em- 
ployer. In  the  nature  of  things  the  ropes  will  wear  from 
using.  ,  .  .  If  a  poor  one  was  used  when  a  good  one  was 
within  reach  this  was  negligence,  and  whether  chargeable 
to  the  plaintiff  or  to  a  co-employee,  it  relieves  the  defendant 
from  all  liability  for  the  injury  sustained." 

A  case  directly  in  point  is  Carroll  v.  Western  Union  Tel, 
Co.,  160  Mass.  152.  There  the  plaintiff  was  injured  by  the 
falling  of  a  telegraph  pole  caused  by  the  use  of  a  shovel  in 
supporting  the  pole  instead  of  using  a  proper  appliance  called 
a  ''deadman."  The  end  of  the  deadman  broke,  and  instead 
of  getting  another  like  implement  the  fellow-servant  picked 
up  and  used  a  shovel.  The  defendant  was  held  not  liable, 
and  the  court  said:  ''The  short  answer  is,  that  there  is  no 
evidence  that  the  defendant  did  not  furnish  a  sufSciency  of 
proper  tools  at  the  depot  from  which  those  which  were  used 
were  taken,  or  within  convenient  reach,  and  that  when  proper 
appliances  of  this  sort  are  furnished  by  the  employer  within 
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convenient  reach  in  a  case  like  the  present,  he  has  done  his 
whole  duty,  and  is  not  bound  to  see  that  every  gang  of  work- 
men takes  as  many  tools  as  the  event  may  show  to  have  been 
desirable."  (See  the  following  authorities  in  support  of 
the  same  principle :  Thyng  v.  Fitchburg  R.  R.  Co.,  156  Mass. 
13;^  New  Omaha  Thomson-Houston  Electric  Light  Co.  v. 
Rombold,  (Neb.)  97  N.  W.  1030;  Cregan  v.  Marston,  126  N.  Y. 
568  f  Bums  v.  Bennett,  99  Cal.  363;  CaUen  v.  BuU,  113  CaL 
593.) 

In  the  late  case  of  Kerrigan  v.  Market-Street  By,  Co.,  138 
Cal.  506,  the  plaintiff  was  injured  by  the  falling  of  a  lot  of 
ties  in  front  of  defendant's  car,  which  carried  plaintiff  with 
them  under  the  car,  the  falling  being  caused  by  the  sudden 
stoppage  of  the  car  and  the  stakes  in  front  of  the  ties  being 
too  short  and  not  of  sufficient  strength  to  hold  the  ties.  De- 
fendant had  plenty  of  proper  stakes  on  hand,  within  reach 
of  plaintiff  and  his  fellow  servants,  which  they  could  have 
selected  and  used  but  did  not  do  so.  It  was  held  that  it 
was  not  the  duty  of  defendant  to  adjust  and  place  the  proper 
stakes  on  the  car  in  front  of  the  ties.  The  case  of  WaU  v. 
Marschutz,  138  Cal.  522,  is  not  in  conflict  with  the  rule  as 
adopted  in  this  case.  In  that  case  there  was  evidence  tending 
to  show  that  the  appliance,  an  iron  damp,  was  defective,  and 
that  the  injury  was  caused  by  such  defective  appliance.  It 
was  there  said  in  speaking  of  the  selection  of  tools  or  appli- 
ances by  fellow-servants  that  the  rule  applies  ''only  to  cases 
where  the  selection  of  the  tools  used  in  the  work  devolves  upon 
the  employees  engaged  in  the  work  generally,  one  of  whom  is 
the  person  injured,  and  not  where  it  devolves  exclusively  upon 
the  foreman  of  the  work."  In  the  case  at  bar  the  selection  of 
the  pike-pole  devolved  upon  the  employees  generally.  It  was 
not  the  duty  of  the  foreman  to  go  from  one  squad  of  men  to 
another,  simply  for  the  purpose  of  picking  up  a  pike-pole  from 
the  ground  and  handing  it  to  the  man  about  to  use  it.  The 
men  using  the  pike-poles  were  fully  as  competent  as  the 
foreman  to  select  and  use  proper  ones.  Defendant  performed 
its  duty  when  it  furnished  the  usual  proper  and  safe  ap 
pliances. 

Respondent  places  much  stress  upon  SUveira  v.  Iversen, 
128  Cal.  187.    In  that  case  the  contention  of  plaintiff  was, 
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that  the  "reefing  pennant  was  rotten,  and  that  it  broke,  to 
his  injury,  and  that  in  this  respect  defendants  failed  in  their 
dnty  as  his  employers  to  provide  safe  appliances  with  which 
to  do  his  work.'*  The  question  as  to  the  selection  of  a  defective 
implement  by  a  fellow-servant  where  proper  ones  are  fur- 
nished and  on  hand  is  not  discussed.  We  have  found  no  case 
that  sustains  the  plaintiff's  contention  here. 
The  judgment  and  order  should  be  reversed. 

Harrison,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  reversed. 

Van  Dyke,  J.,    Henshaw,  J., 
McFarland,  J.,    Lorigan,  J. 

SHAW,  J.,  ooncurring. — ^I  concur:  The  case  of  WaU  v. 
iiarshuU,  138  Cal.  522,  may  be  further  distinguished.  In 
the  case  at  bar  the  employer  did  actually  furnish  to  the  em- 
ployees a  number  of  pike-poles  to  be  used  when  required.  The 
points  of  the  pikes  would  gradually  become  blunt  by  use, 
and  it  was  manifestly  the  duty  of  the  employees,  generally, 
and  an  implied  condition  of  the  contract  of  each,  first,  to 
observe  when  one  became  too  blunt  to  be  safely  used,  and 
either  to  repair  them  in  that  respect  or  return  them  to  the  em- 
ployer for  that  purpose,  and,  secondly,  when  selecting  one 
for  use,  to  examine  their  condition  and  select  one  that  was 
fit  In  these  respects  the  case  is  similar  to  HeUing  v.  Sckin- 
dler,  145  Cal.  303,  cited  in  the  principal  opinion.  In  WaU  v. 
Marshutz,  138  Gal.  522,  the  different  kinds  of  clamps  for  use 
were  not  furnished  to  the  employees  generally,  but  were  kept 
in  a  place  apart  from  the  place  of  use,  and  were  selected  by 
the  foreman,  and  it  was  his  particular  duty  to  select  the  sort 
of  clamp  best  adapted  for  the  work  in  hand.  The  other  em- 
ployees were  under  no  duty  in  respect  of  such  selection. 

ANGELLOTTI,  J.,  dissenting.— I  dissent:  This  case  is 
clearly  distinguishable  from  HeUing  v.  Schindler,  145  Cal. 
303,  and  kindred  cases  cited  in  the  opinion.  Those  were  cases 
where  the  implement  became  defective  during  the  use  thereof 
by  certain  employees,  and  the  defect  was  incident  to  and 
caused  by  the  use  thereof  by  them,  and  was  of  such  a  nature 
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that  the  employees  actually  using  the  implement  were  boun<] 
to  contemplate  and  take  notice  thereof.  Such  cases  are  not 
applicable  where,  as  here,  the  tools  and  implements  used  hy 
the  men  were  delivered  by  the  employer  to  his  employees  on 
the  morning  of  the  accident,  and  at  the  time  of  such  delivery 
by  the  employer  one  of  them  was  defective  and  unfit  for  use. 
The  trial  court  found  this  to  be  the  condition  of  affairs  here, 
and  that  the  accident  was  due  to  such  defective  condition. 
It  further  appears  from  the  findings  that  the  defect  was  of 
such  a  nature  that  it  would  be  observed  only  on  a  careful 
examination.  We  have  thus  simply  a  case  where  the  employer 
furnished  to  his  employees  an  appliance  defective  and  unfit 
for  use,  and  the  defect  was  not  obvious.  The  fact  that  other 
appliances  of  a  similar  character  in  good  condition  were  fur- 
nished at  the  same  time  cannot  affect  the  question  here  pro- 
sented.  The  employees  had  the  right  to  assume  that  all  the 
tools  and  implements  delivered  to  them  by  their  employer  for 
immediate  use  by  them  were,  at  the  time  of  such  delivery,  in 
a  reasonably  safe  condition  for  such  use,  unless  the  defect 
was  obvious.  To  hold  otherwise  appears  to  me  to  seriously 
encroach  upon  the  rule  as  to  the  duty  of  the  employer  to 
furnish  implements  reasonably  sufficient  for  the  purposes  in- 
tended. 

BEATTY,  C.  J.,  dissenting.— I  dissent:  According  to  the 
findings  of  the  superior  court,  Bevans  was  not  simply  the 
foreman  of  the  gang  of  men  engaged  in  removing  the  pole 
which  fell.  He  was  foreman  of  defendant's  construction  and 
repair  department,  and  ''all  of  said  pikes  and  poles  were 
under  the  charge  and  care  of  said  Bevans,  whose  duty  it  was 
among  other  things  to  see  that  the  same  were  kept  in  repair." 
As  I  understand  the  other  findings,  the  two  or  three  pike-poios 
furnished  this  gang  of  men  were  issued  by  Bevans  as  being 
all  of  them  fit  for  use  as  braces.  There  is  no  evidence  and 
no  finding  that  any  one  of  them  was  in  better  condition  than 
the  one  used,  and  the  fact  that  it  was  dull  could  only  have 
been  ascertained  by  a  careful  examination. 

By  this  I  do  not  understand  that  it  required  any  prolonged 
or  critical  inspection  of  the  point  of  the  pike  to  discover  its 
actual  condition,  but  rather  that  it  required  some  nicety  of 
judgment  to  decide  when  one  of  these  pikes  had  reached  that 
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degree  of  dullness  to  cause  it,  after  being  "forced  into  the 
pole,"  to  slide  along  the  grain  of  the  wood  and  splinter  out, 
instead  of  penetrating  farther  when  the  weight  of  the  polo 
was  thrown  against  it.  If  it  did  require  such  nicety  of  judg- 
ment to  determine  that  the  appliance  was  unsafe,  it  is  an 
unwarranted  assumption  to  say  the  plaintiff  and  his  fellow 
servants  were  bound  to  take  notice  of  the  fact  when  the  fore 
man  especially  charged  with  the  custody  and  repair  of  the 
pikes  had  issued  it  for  his  use.  I  find  no  distinction  in  prin- 
ciple between  this  case  and  Wall  v.  Marshutz,  138  Cal.  522. 
Bevans  here,  as  much  as  Walsh  in  that  case,  was  specially 
charged  with  the  duty  of  selecting  the  proper  appliance  for 
the  work  in  hand,  and  when  he  delivered  three  pikes  to  plain- 
tiff and  his  fellow-servants  to  be  used  in  the  work  to  be  done, 
it  was  an  assurance,  not  that  among  theiy  they  would  find  one 
or  two  fit  for  use,  but  that  they  were  all  fit  for  use,  and,  con- 
sidering his  position  and  his  duties,  they  were  justified  in 
crusting  to  his  judgment  unless  his  mistake  was  apparent,  and 
that  does  not  appear. 


[8.  F.  No.  8377.    Department  One.— May  80,  1905.] 

PRANK  MASKEY,  Appellant,  v.  JOHN  LACKMANN, 
Sheriff,  etc.,  A.  C.  WHTTB,  and  ADELB  HESSER,  Re- 
spondents. 

BbOOTKRT  07  MONJET  PAH)  UNDSB  P'^tOTSST— BDSICPTION  fBOM  ShKBOPP'S 

Balk— Cloud  upon  Titlb  not  Shown — IXBumcEmm  CoicrLAnfT. 
— ▲  complaint  in  an  action  to  reeover  money  paid  to  the  sheriif, 
under  protest,  to  redeem  Ipn!  sold  under  ezeeation  against  plain- 
tifP's  grantor,  upon  a  judgment  reeovered  subsequent  to  plaintiff's 
deed,  which  does  not  show  that  the  sheriff's  sale  was  a  cloud  upon 
his  title,  does  not  negative  a  voluntaiy  payment,  and  fails  to  state 
a  cause  of  action. 

I»w — ^Attachment — ^Rblkase  upon  Lndebtakino — Shebiiv's  Bitubn — 
Pbbsuhption  not  Nkoatited — ^VoiD  Sale. — ^Where  the  apparent 
validity  of  the  sheriff's  sale  against  the  plaintiff  depended  upon 
the  continuance  of  an  attachment  levied  prior  to  plaintiff's  deed, 
and  the  complaint  shows  that  the  sheriff  accepted  an  undertaking 
to  release  the  attachment,  and  released  it,  it  must  be  assumed,  where 
the  complaint  does  not  allege  the  contrary,  that  the  sheriff  released 
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the  attachment  prior  to  the  return  of  the  writ,  and  that  the  return 
showed  both  the  levy  and  release,  and  that  the  lien  of  the  attach- 
ment was  thereby  extinguished,  and  that  no  evidence  aliunde  would 
be  required  to  show  that  the  sheriff's  sale  was  void  against  the 
plaintiffy  and  easts  no  cloud  upon  his  title. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franciaco.    M.  C.  Sloss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Olney  &  Olney,  for  Appellant. 

Marcus  Rosenthal,  and  George  D.  Squires,  for  Bespondents. 

SELA.Wy  J. — ^A  general  demurrer  to  the  complaint  was  sus- 
tained, judgment  entered  accordingly,  and  the  plaintiff 
appeals. 

The  complaint  attempts  to  state  a  cause  of  action  against 
the  defendant  to  recover  the  sum  of  $1,061.50,  paid  by  the 
plaintiff  to  Lackmann  as  sheriff,  under  protest,  to  redeem 
certain  real  estate  belonging  to  plaintiff  from  a  sale  thereof 
on  an  execution  issued  on  a  judgment  in  favor  of  A.  G.  Whyte 
against  Hilley  Bosencrantz,  a  former  owner  of  the  real  estate, 
from  whom,  by  m."3S3e  conveyances,  the  plaintiff  obtained  his 
title.  The  contentions  of  the  plaintiff  are  that  the  sheriff's 
sale  was  a  doud  on  his  title  and  valid  on  the  face  of  the  record, 
though  invalid  in  fact,  and  that  money  paid  to  remove  or 
prevent  a  cloud  upon  the  title  to  land  is  paid  upon  compulsion 
and  may  be  recovered  by  action. 

We  think  the  complaint  does  not  show  that  the  sheriff's 
sale  was  a  cloud  on  the  title.  Li  considering  this  question, 
we  are  confined  to  the  facts  alleged  in  the  complaint  We 
cannot  consider  facts  not  alleged,  although  both  parties  admit 
that  they  exist.  And  with  respect  to  any  official  conduct  of 
the  sheriff  in  the  proceedings,  as  to  which  the  complaint  is 
silent,  we  cannot,  in  aid  of  the  plaintiff's  case,  supply  facts 
not  alleged,  nor  assume  that  the  sheriff  officially  did  otherwise 
than  what  the  law  would  require  him  to  do  under  the  circum- 
stances appearing. 

Maskey  acquired  title  under  a  conveyance  by  Bosencrantz, 
the  judgment  debtor,  made  before  the  judgment  in  Whyte  v. 
Bosencrantz  was  rendered,  but  after  an  attachment  issued  in 
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the  action  had  been  duly  levied  on  the  land.  The  title  under 
the  sheriff's  sale,  as  against  the  plaintiff,  therefore,  depended 
on  the  continuance  of  the  lien  of  the  attachment  and  its  sub- 
sequent merger  in  the  judgment.  The  action  of  Whyte  i;. 
Rosencrantz  was  begun  on  February  25,  1895,  and  the  attach* 
ment  was  issued  and  levied  on  that  day.  On  June  20,  1895, 
the  sheriff  accepted  an  undertaking  for  the  release  of  tho 
attachment,  given  in  pursuance  of  section  540  of  the  Code 
of  Civil  Procedure,  and  released  the  attachment,  and  on  June 
21,  1895,  in  consideration  of  the  undertaking,  he  officially 
executed  a  release,  which  was  duly  recorded  in  the  office  of 
the  recorder.  The  oomplaint  does  not  state  that  at  the  time 
this  undertaking  was  accepted  and  the  release  executed,  the 
sheriff  had  previously  returned  the  attachment,  nor  that  the 
writ  was  not  then  in  his  possession,  nor  that  no  summons  was 
issued,  nor  that  he  did  not  receive  the  writ  of  attachment  with 
the  sunmions,  nor  that  he  did  not  make  due  and  correct  return 
to  the  writ.  As  to  these  things  it  is  silent.  Under  section  559 
of  the  Code  of  Civil  Procedure  he  may  have  received  the  writ 
with  the  summons,  and  in  that  event  he  would  be  required  by 
that  section  to  return  it  with  the  summons,  an  event  which 
could  lawfully  have  been  delayed  until  after  the  date  of  the 
release.  This  section  also  requires  him  to  state  in  his  return 
to  the  writ  his  proceedings  thereon.  It  was  decided  in  Hesser 
V.  Rowley,  139  Cal.  410,  that  a  sheriff  has  no  authority  to 
release  an  attachment  after  he  has  returned  the  writ.  We  can- 
not, to  support  the  action,  assume,  in  the  absence  of  any  aver- 
ment, that  the  sheriff  had  returned  the  writ  before  he  made 
the  release,  nor  that  his  return  showed  the  levy  alone  without 
the  release.  We  must,  on  the  contrary,  assume  that  which,  for 
all  that  appears  in  the  complaint,  may  have  been  true, — ^name- 
ly, that  he  made  the  release  before  the  return,  and  that  his 
return  showed  all  his  proceedings,  including  the  release,  as 
well  as  the  levy. 

It  follows  from  this  that  the  record  necessary  to  support 
the  sheriff'^  sale  would  also  show  its  invalidity.  In  order  to 
show  the  lev}  of  the  writ,  whereby  the  lien  had  attached  to 
the  real  estate  before  its  conveyance  to  the  plaintiff's  prede- 
cessor, who  purchased  before  the  judgment,  it  would  be  neces- 
sary for  the  person  claiming  under  the  sheriff's  sale  to  put 
in  evidence  the  return  to  the  writ  of  attachment.    We  must 
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assume  that  his  retam  recited  the  fact  of  the  acceptance  of 
the  undertaking  and  the  execution  of  the  release  of  the  levy. 
This  would  extinguish  the  lien  and  render  the  sale  nugatory 
against  a  purchaser  from  the  judgment  debtor  before  judg- 
ment. In  ejectment  against  Maskey  by  the  purchaser  at  the 
sheriff's  sale  the  action  would  be  defeated  upon  the  eyidence 
of  the  proceedings  upon  which  the  sale  was  founded,  and  in 
such  an  action  Maskey,  as  defendant,  would  be  entitled  to  a 
nonsuit  at  the  close  of  the  evidence  for  the  plaintiff  therein. 
As  owner  he  would  not  be  required  to  offer  any  evidence  to 
defeat  a  recovery.  Under  these  circumstances  the  record  of 
the  sheriff's  sale,  or  the  deed  thereunder  if  it  had  been  exe- 
cuted, would  constitute  no  cloud  on  the  plaintiff's  title.  "If 
such  proof  would  be  necessary,  the  cloud  would  exist;  if 
the  proof  would  be  unnecessary,  no  shade  would  be  cast  by 
the  presence  of  the  deed."  {Pixley  v.  Huggins,  15  Cal.  134. 
To  the  same  effect,  see  Lick  v.  Ray,  43  Cal.  88 ;  Bolian  v.  OH- 
leran,  105  Cal.  244 ;»  Curtis  v.  Sutter,  15  Cal.  264;  Fulian  v. 
Hanlow,  20  Cal.  485.) 

It  is  conceded  by  the  plaintiff  that  the  payment  to  redeem 
was  voluntary  unless  the  sale  would  cast  a  cloud  on  the  title, 
and  that  if  it  was  a  voluntary  payment  his  action  must  fail 
There  can  be  no  doubt  that  tlds  is  a  correct  principle.  Having 
reached  the  conclusion  that  the  complaint  docs  not  show  that 
there  was  a  cloud  upon  the  plaintiff's  title,  it  will  be  unneces- 
sary for  us  to  consider  the  question  whether  or  not,  if  the  con- 
trary had  been  shown,  the  payment  would  be  recoverable  as 
a  payment  made  under  compulsion.  The  demurrer  was  prop- 
erly sustained. 

The  judgment  is  affibrmed. 

Van  Dyke,  J.,  and  Angellottiy  J^  concurred. 
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ABATFMENT.     Bee  Practice,  2. 

ACGOVNTING.    See  Estates  of  Deceased  Penons,  1,  2,  0-14,  19-24, 
28-30;  Guardian  and  Ward,  2-5. 

ADTRTJSE  POSSESSION. 

1.  Action  to  Quiet  Titlb— PREscBipmn  Tttli  ot  Defbkdant— 
Patment  of  Taxes  by  Gbaktob — Suppobt  of  Findings. — ^In  as 
action  to  quiet  title,  where  the  defendant  relied  upon  a  preeeriptive 
title  by  adverse  possession  of  herself  and  her  grantor,  who  en- 
tered into  possession  under  an  invalid  tax-title,  where  there 
is  no  question  as  to  the  adverse  possession  of  the  defendant  and 
paTDient  of  taxes  by  her,  the  payment  of  taxes  by  her  grantor, 
during  the  years  of  such  grantor's  possession,  is  sufficiently  proved 
to  sustain  a  finding  for  the  defendant,  where  there  is  evidence 
as  to  the  payment  of  taxes  by  such  grantor,  who  then  claimed  th« 
lot,  and  there  is  no  question  as  to  the  payment  of  taxes  for  those 
year:,  or  that  they  were  paid  by  any  other  person  than  such  grantor 
(Jcoes  V.   Hodges,    160.) 

2.  FEr-'CE — Substantial  Inclosuse — Question  of  Fact — Breaches 
NOT  Destroyixo  CONTINUITY. — The  quostion  whether  the  fence 
erected  and  maintained  by  defendant's  grantor  was  a  substantial 
inclosure,  sufficient  to  turn  cattle,  was  a  question  of  fact  for  the 
trial  court  to  determine  from  the  evidence  in  the  case.  Where 
there  was  evidence  to  show  that  as  originally  constructed  it  would 
turn  stock  unless  they  would  run  into  it  in  madness,  and  the  only 
question  related  to  times  when  rails  were  temporarily  off  the  fence, 
such  breaches  in  the  inclosure,  if  repaired  within  a  reasonable  time, 
and  not  permitted  to  remain  for  a  sufficient  length  of  time  to  show 
a  want  of  intention  to  continue  the  exclusive  appropriation  indi- 
cated by  its  original  construction,  did  not  destroy  its  eontinuity. 
(Id.) 

See  Easement,  1-3;  Nuisance,  2;  Quieting  Title,  6b 

AGENCY.     See  Fraud,  2-4,   6,  9,  11. 

ALIMONY.     See    Divorce,    7-11. 

APPEAL. 

L  Calendar — Powes  of  Clekk — Absence  of  Points  and  Authobi- 
TIES  —  Erroneous  Submission — Cause  Stricken  from  Calen 
QAB. — ^Where  the  appellant  ha«  not  filed  his  points  and  authorities, 

1^«) 
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though  the  time  therefor  has  long  since  elapned,  tha  Appeal  Is 
subject  to  be  dismissed  on  motion,  and  the  clerk  has  bo  power, 
without  an  or^^f^r  of  the  court,  to  put  the  cause  upon  the  ealeadar 
for  oral  argument;  and  where  the  appellant  appeared  for  oral 
argument  and  ^iubmitted  the  eanse  without  notice  to  respondent,  tiie 
court  will  not  pass  upon  the  merits  of  the  appeal,  bat  will  set  aside 
the  submission  and  strike  the  case  from  the  oral  argument  calendar. 
(Garcia  v.  Brown,  68.) 

8,  Abgumsnt — EBB0B8  MOT  Identifud. — Alleged  errors  not  identiilad, 
nor  discussed  in  the  briefa  of  eounsel,  will  not  be  eonaidered. 
(Bird  T.  Potter,  286.) 

8.  Submission  op  Controtxbst  wrhout  Action— Subjsot  ov  GUtil 
Action  Requisitb.— In  order  to  estabush  the  validitj  of  the  anb- 
missioB  of  a  controversy  without  action  under  section  1138  of  tlw 
Oode  of  Civil  Procedure,  there  must  be  a  real  controversy  between 
the  parties  which  at  the  time  of  the  submission  is  the  subject  of  s 
civil  action  between  the  parties  and  might  be  settled  in  aoeli  an 
action.     (Mattor  of  De  Lucca,  110.) 

i.  Question  as  to  Unexecuted  Search- Wabsant — Jubisdiotion.— 
The  question  as  to  whether  a  search-warrant  already  issued  by  a 
justice  of  the  peace  and  placed  in  the  hands  of  the  sheriff,  requiring 
a  search  of  the  premises  of  a  party  for  certain  property,  which  was 
unexecuted  by  the  sheriff,  was  issued  without  jurisdiction  and  au- 
thority of  law,  was  not  the  subject  of  a  civil  action  between  soeh 
party  and  the  magistrate  at  the  time  of  the  submission,  and  the 
superior  court  had  no  jurisdiction  to  determine  such  question  by 
a  submission  thereof  by  them  without  action.     (Id.) 

5.  Appeal  fbom  Order  Denying  Motion  to  Set  Aside  Jxtdomxnt— 
Insufficient  Tbanscript — Dismissal. — ^An  appeal  from  an  order 
denying  the  motion  of  appellants  to  set  aside  the  judgment  and 
render  another  judgment  will  be  disroissed  where  the  transcript 
does  not  show  any  soeh  motion  or  order.  (Valley  Lumber  Go.  ▼. 
Struck,  266.) 

6.  BuFFicisNCT   or   Evidence — Support  or    Findings — CoNnjcnNo 

Evidence. — Where  there  is  ample  evidence  to  support  all  of  the 
finuings  in  favor  of  the  plaintiff,  though  there  is  eridcnce  to  the 
contrary,  it  is  not  the  province  of  this  court  to  determine  ques- 
tions of  the  preponderance  of  evidence.  (Astill  v.  South  Tubs 
Water  Co.,  55.) 

T.  Appeal  from  Order  Refusing  to  Vacate  Judomen^— ftEooRD.— 
An  order  refusing  to  vacate  a  prior  order  or  judgment  is  not 
appealable,  unless  there  is  a  record  which  presents  matter  for 
eonsideration  that  could  not  be  presented  upon  the  appeal  from  the 
original  order  or  judgment.     (Kent  v.  Williams,  3.) 

8.  Appeal  from  New  Trial  Order — Motion  upon  Minutes  of  Ooun 
— Insufficient     Statement — ^Dismissal. — An    appeal     from    ac 
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order  denying  a  new  trial  cannot  be  eonsidered  where  the  motion 
was  made  upon  the  minutes  of  the  court,  and  the  statement  is  au- 
thenticated only  by  the  attorneys  and  not  by  the  court,  and  contains 
no  specification  of  error  or  grounds  argued  before  the  eourt  on  the 
motion,  and  such  appeal  will  be  dismissed.  (Id.) 
9.  Appeal  pbom  Judgment — Review — Judoment-Roll— Waivee  of 
Findings— Failure  to  Appeab  at  Trial. — Upon  appeal  from  a 
judgment  where  there  is  no  statement  or  bill  of  exceptions  in  the 
recorrl,  and  where  findings  were  waived  by  the  failure  of  the 
defendant  to  appear  at  the  trial,  the  case  must  be  determined  upon 
the  judgment-roll  alone,  consisting  in  such  case  of  the  pleadings 
and  judgment.     (Johnston  v.  Callahan,  212.) 

10.  Notice  or  Trial — Bulb  op  Court  not  Part  op  Bboord — ^Beoital 
IN  Judgment. — ^A  rule  of  court  requiring  reasonable  notice  to  the 
adverse  party  of  the  time  fixed  for  trial,  which  is  no  part  of  the 
record,  cannot  be  considered;  and  where  the  judgment  recites  that 
it  appeared  by  competent  and  satisfactory  evidence  that  more  than 
five  days'  notice  was  given  of  the  time  when  the  cause  was  set  for 
trial,  a  compliance  with  the  provisions  of  the  code  is  thereby  shown. 
(Id.) 

11.  Order  Granting  New  Triaii— Notice  op  Intention  not  Part 
OP  Record — Ground  por  Afpidavits  not  Negatived. — Upon  appeal 
from  an  order  granting  a  new  trial,  where  the  notice  of  intention  to 
move  for  a  new  trial,  or  the  statement  of  grounds  specified  therein, 
has  not  been  made  part  of  the  record  by  incorporation  in  the  state- 
ment or  any  bill  of  exceptions,  it  cannot  be  considered,  though 
printed  in  the  transcript;  and  where  the  record  does  not  negative 
the  existence  of  a  ground  of  the  motion  requiring  affidavits,  though 
it  might  be  negatived  if  the  notice  were  made  part  of  the  record, 
the  order  granting  the  new  trial  must  be  affirmed.  (Skinner  y. 
Horn,  62.) 

12.  Order  Granting  New  Trial — ^Review  upon  ixPPEAL— Burden  op 
Showing  Error — Presumption  as  to  Grounds  op  Motion. — ^Upon 
appeal  from  an  order  granting  a  new  trial  the  burden  is  upon  the 
appellant  to  show  error;  and  where  the  grounds  of  the  motion  and 
what  was  used  thereupon  do  not  appear  in  the  record,  it  will  be 
conclusively  presumed  in  favor  of  the  order  that  the  motion  was  in 
part  based  upon  some  ground  upon  which  affidavits  could  be  used, 
and  that  such  affidavits  were  used,  and  were  sufficient  to  justify  the 
order.  (Wyckoff  v.  Pajaro  Valley  Consolidated  Railroad  Company, 
681.) 

13.  Probate  Litigation — ^Practice — New  Trial— Bill  op  Excep- 
tions.— ^The  disposition  of  many  attorneys  to  inject  the  procedure 
of  a  motion  for  a  new  trial  into  probate  litigation  uselessly  raises 
difficult  questions.  The  merits  of  an  appeal  from  a  probate  order 
can  ordinarily  be  fully  reached  on  a  bill  of  exceptions  to  the  order 
itself  which  is  sought  to  be  reviewed.     (Estate  of  Geary,  105.) 
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14.  OiDEB  DxNYiNe  Nxw  TbuIt— Bkvuw— Obder  to  Pat  Monbt  into 
Ck)tJBT — ^Nonsuit  ok  Opxninq  Statement. — ^Upon  appeal  from 
ma  order  denying  a  new  trial,  the  eufficienej  of  the  pleadingf 
or  anj  acts  of  the  court  thereon  cannot  be  reviewed,  but  an  orde) 
requiring  the  plaintiffs  to  pay  money  into  court  as  a  condition  upon 
which  they  should  proceed  to  trial,  and  the  action  of  the  court  iu 
granting  a  nonsuit  on  the  opening  statement  of  plaintiffs,  may 
be  reviewed  as  errors  of  law  occurring  at  the  trial,  and  excepted' 
to  by  plaintiffs.     (Green  t.  Duvergey,  379.) 

15.  Sbvebsal  of  Dbfaxtlt  Judgment — ^Dismissal  or  Appsal  fboh 
Oboeb  Befubimo  to  Vacate. — ^Where  a  judgment  by  default  if 
reversed  for  insufficiency  of  the  complaint  to  state  a  cause  of  action, 
an  appeal  from  an  order  refusing  to  vacate  the  default  and  judg- 
ment will  be  dismissed  as  unnecessary  to  b«  passed  upon.  (Chase 
T.  Trout,  850.) 

10.  Dismissal — ^FAiLtTBE  to  Fils  Bbief  in  Time. — ^Where  the  ap 
pellant  failed  to  file  his  points  and  authorities  within  the  time 
limited  by  the  rule  of  this  court,  and  they  were  not  on  file  at  the 
time  of  the  notice  of  a  motion  by  the  respondent  to  dismiBS  the 
appeal,  and  no  order  or  stipulation  appears  extending  the  time,  and 
BO  unavoidable  accident  or  excusable  mistake  is  shown,  and  no 
points  are  filed  in  opposition  to  the  motion,  the  appeal  will  be  dis- 
missed.    (Coats  T.  Coats,  443.) 

See  Claim  and  Delivery;  Criminal  Law,  1,  12;  Divorce,  7-11; 
Election,  1;  Estates  of  Deceased  Persons,  1,  2,  14,  29;  In- 
junction, 1,  ii;  Insurance,  4,  5;  Jury  and  Jurors,  6;  Landlord 
and  Tenant,  1,  5,  6;  Mechanics'  Liens,  14;  New  Trial,  3*5; 
State  Lands,  4. 

ABSON.     See  Criminal  Law,  2,  S. 

ASSAULT.     See  Criminal  Law,  4-11. 

ASSIGNMENT.    See  Contracts,  14,  15;  Estates  of  Deceased  PeiwHis, 
3,  4,  25;  Railroad,  1,  2. 

ATTACHMENT.     See  Execution,  2. 

ATTORNEYS  AT  luJff, 

1.  Proceedinos  for  jl^isbabment — Accusation  by  Privatb  Paett — 
Dismissal. — This  court  has  both  original  and  appellate  jurisdictioB 
of  a  proceeding  for  the  disbarment  of  an  attorney  at  law;  but 
it  will  only  entertain  an  original  accusation  when  instituted  by 
a  bar  association  or  other  public  body  in  the  public  interest.  Where 
the  accusation  is  by  a  private  party,  alleging  misconduct  prejudicial 
to   himself,   the  proceeuing    should   be  instituted   in   the  superior 
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court,  and  if  brought  in  this  court  ¥^11  be  dismissed  without  preju- 
dice. (In  re  Disbarment  of  Ashley,  600.) 
2.  Admission  to  Psaotige — ^.Tueisdiction — Distwcjt  Coubts  or  Ap- 
peal.— ^Under  the  amendment  of  1905  to  section  279  of  the  Code 
of  Civil  Procedure,  the  admission  of  attorneys  of  other  states 
and  countries  to  practice  in  all  the  courts  of  this  state  is  placed 
whoUy  within  the  jurisdiction  of  the  district  courts  of  appeal,  and 
the  law  does  not  authorize  an  admission  of  such  attorneys  by  this 
court     (Matter  of  Mock,  378.) 

eee  Mortgage,  1,  !• 
BANKS.    See  Fraud,  0-13. 

BENEVOLENT  ASSOCIATION. 

1.  BsNXFir  SociETixs  —  Laws  Past  ov  Oontraot  —  Asskssmsnt- 
SusPENSiON  op  Certipigatk— Death  bepore  Renewal — Payment 
Insuppicient. — ^The  laws  of  a  benefit  society  are  part  of  the  con- 
tract; and  where  the  laws  of  a  fraternal  order  provided  for  the 
payment  of  assessments  for  death  losses  and  for  a  suspension  of 
the  benefit  certificate  by  the  fact  of  nonpayment  of  an  assessment 
and  for  renewal  thereof  upon  conditions  including  payment  of  all 
assessments  reported  to  the  lodge,  and  a  majority  vote  declaring 
the  certificates  renewed,  no  action  can  be  maintained  by  the  bene- 
ficiary upon  a  certificate  suspended  ipso  facto  for  non-payment 
of  assessments,  and  not  renewed  as  provided  by  the  laws  of  the 
order,  notwithstanding  payment  of  all  assessments  as  required  and 
the  death  of  the  member  before  the  renewal  eould  be  completed. 
(Butler  V.  The  Grand  Lodge  of  Ancient  Order  of  United  Workmen 
of  California,  172.) 

2.  LiPE     INSXTRANOE — CO-OPEBATiVS     ASSOCIATIOM — ^AS8B8S1CENT8 — ^IM- 

valid  Classdioation  op  Members. — ^Tbe  essential  principle  vpon 
which  co-operative  associations  on  the  asseesment  plan  are  based  is, 
that  there  wui  be  a  constant  invigoration  of  the  association  by  the 
accession  of  new  members,  that  it  shall  be  a  going  concern  for  the 
advantage  of  all,  and  that  every  member  will  be  given  the  benefit 
of  the  average  mortality  of  the  entire  membership  in  force  at  the 
last  death  prior  to  the  assessment;  and  a  classification  of  earlier 
members  into  a  fifteen-year  class,  solely  for  the  purpose  of  levying 
an  increased  rate  of  assessment  for  mortality  upon  them  in  violation 
of  the  contract  of  insurance,  is  invalid,  as  being  an  equitable  and 
arbitrary  discrimination  against  that  class.  (Benjamin  v.  Mutual 
Reserve  xund  Liie  Association,  34.) 

3.  Making  up  Depicienct. — Any  deficiency  existing  by  reason  of  hav- 
ing levied  insufficient  ueath  rates  upon  the  original  members  of  the 
association  is  a  deficiency  not  of  such  members  but  of  the  associa- 
tion itself,  and  it  cannot  be  made  good  by  arbitrarily  dividing  them 
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into  a  class  and  levying  an  increased  rate  upon  them  to  make  up  nicli 
defidencj.     (Id.) 

4t,  MxMBEB  NOT  LiABLi  VOB  YoiD  AssissMSNTS. — ^Asseesments  kfied 
in  violation  of  the  contract  of  insurance  are  Toid,  and  ereate  no 
liability  upon  a  member  for  payment  thereof,  and  cannot  affect  hia 
rights.  He  was  not  called  upon  to  determine  the  proper  amoant 
to  pay  or  tender  in  such  case,  nor  furnish  the  association  with 
his  reasons  for  lapsing  in  payment  of  the  Toid  assessment,  im  the 
absence  of  any  provision  in  the  contract^  constitution,  or  by-laws 
requiring  such  reasons  to  be  stated,     (io.) 

5.  Payment  of  Somx  Void  Assessments — Member  not  Estopped.— 
The  payment  of  some  illegal  and  void  assessments  does  not  estop 
the  member  from  questioning  the  validity  of  further  unpaid  assess- 
ments which  are  void.  Such  payments  were  made  under  a  moral 
compulsion,  a  threat  implied,  that  if  he  did  not  pay  his  certifieate 
would  be  forfeited,  and  the  association  cannot  take  advantage  of 
its  wrong  in  illegally  collecting  them;  nor  does  the  doctrine  of 
estoppel  have  any  application  to  the  payment  of  prior  illegal  de 
mands  which  impose  no  legal  obligations  to  continue  to  pay  them. 
(Id.) 

«.  Benefit  Societies — Certificate— False  Statement  nr  Appuca- 
TioN — Construction  aqainst  Strict  Wabilantt — ^Bt-Laws  Part 
OF  Contract. — ^Notwithstanding  the  application  for  a  certificate  of 
Uf  e  insurance  in  a  benefit  society  purports  to  contain  a  warranty  of 
the  truthfulness  of  the  statements  as  to  health  therein  oontaiaad, 
and  to  agree  that  their  falsity  shall  avoid  the  certificate,  iHiere  the 
certificate  does  not  expressly  mention  the  application,  but  expressly 
provides  that  it  ''is  issued  subject  to,  and  to  be  construed  and  eon- 
trolled  by,  the  laws  of  the  order, ' '  the  laws  are  part  of  the  contract, 
and  where  they  make  the  application  also  part  of  the  contract^  but 
expressly  provide  that  any  willfully  erroneous  statements  or  mten- 
tiandl  concealments  of  material  facts  therein  shall  avoid  the  etrtifi 
cate,  the  contract  is  to  be  construed  against  a  strict  warranty  or 
forfeiture  of  the  insurance  for  mere  untruthfulness  of  the  state- 
ments. (O'Connor  t.  Grand  Lodge  of  Aneient  Order  of  United 
Workmen  of  California,  484.) 

7.  Warranties  and  Forfeitures  not  Favored  in  Law. — ^The  vm  of 
the  term  ''warranty"  in  the  application,  which  forms  a  part  only 
of  the  contract,  is  not  conclusive,  and  where  other  parts  of  the 
contract  show  clearly  that  a  strict  warranty  was  not  intended,  such 
parts  must  govern.  Warranties,  on  aosount  of  their  stringent  char 
acter,  are  not  favored  in  law,  and  ji«  construction  will  be  indulge^l 
which  has  the  effect  of  a  strict  warranty  of  the  literal  truthfnlneas 
of  statements,  where  the  terms  of  the  contract  are  Oimfiicting  or 
kiconsiBtent,  or  render  the  intention  to  make  such  warranty  doabt 
fttl.    The  courts  are  strongly  inclined  against  forfeitures,  mad  aU 
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the  provisions  of  the  eontraet  will  be  liberaUy  eoBstrned  in  favot 
of  the  aeeored  and  against  the  insurer.     (Id.) 

S.   SUFflCUNCY  OF  EyIDKKCB— YEBDIOT  ACAIH8T  li?IMNC»— WiLLFULLT 

Palss  Statement  as  to  Pbbsomal  Hbaiah. — While  the  verdiet 
maj  be  supported  as  to  an  nnintentional  misrepresentation  as  to 
the  health  of  a  brother  who  was  aflUeted  with  eonsnmptioB,  the 
▼erdiet  for  the  plaintiff  is  against  the  evidenee  where  it  elearlj 
shows  without  confliet  that  his  representation  that  he  had  not  been 
alBieted  with  rheumatism  must  haye  been  knowingly  and  willfully 
fUse.     (Id.) 

0.   BXTBDEN    or    PBOOF  —  DlBXOT     EVIDENGI     KOT     BSQUISKD  —  CZBCUM- 

8TAN0E8  Srowino  WiLLruL  FALSEHOOD— Enowledos. — ^Although 
the  burden  of  proof  is  upon  the  benefit  societj  to  show  not  only 
that  the  statement  was  erroneous^  madOi  but  also  that  it  was  will- 
fully so;  yet,  in  making  sueh  proof,  it  is  not  essential  to  offer  direet 
and  positive  evidenee  upon  the  subjeet.  Whether  a  misstatemeat 
is  willfully  made  is  to  be  determined  from  the  faets  and  eireum- 
stances  surrounding  or  accompanying  the  deelaration, — ^the  direet- 
ness  and  clearness  of  the  question,  and  the  knowledge  of  the 
ant  upon  the  subjeet  of  the  inquiry.  (Id.) 
10.  Pbovince  or  Jtjbt— Matebialitt  or  Willfully  False  Stat 

— ^The  jury  has  nothing  to  do  with  the  materiality  of  a  willfvAy 
false  statement  by  the  assured,  where  the  parties  to  the  eoiitra«t 
have  made  it  materiaL     (Id.) 

BONDS.    See  Street  Assessments,  4,  5,  15-31;  Surety. 

BBIBEBY.    See  Constitutional  Law,  5;  Criminal  Law,  IS. 

BBOKEBS.    See  Contraet,  lO-lS. 

CANCELLATION. 
L  Action  to   Cancel  Deed — Offbe  to  Bestoek  OoifsmBRATKm — Im- 
SUES — Ebboneous  Oboeb  for  Payment  into  Coxtet. — In  an  aetien 
te  eaneel  a  deed  for  fraud  and  undue  influence  in  securing  the  deed 
f^  an  inadequate  consideration,  at  a  time  when  the  gianter  was 
flientally  incompetent,  where  a  demand  had  been  made  for  a  deed 
before  suit,  accompanied  by  an  offer  to  restore  the  coasideratieB, 
iHiich  was  refused,  and  the  offer  was  repeated  in  the  eowplaint, 
and  the  answer  of  the  defendants  sought  to  defeat  the  right  of 
action,  an  order  of  eourt  requiring  the  plaintiffs  to  pay  the  aaD— t 
into  court  before  judgment,  as  a  condition  upon  which  they  weuM 
be  allowed  to  proceed  to  trial,  was  erroneous.     (Green  v.  Duvergey, 
$79.) 
2.  Conditional    Offeb    to  Besto**— Demand  fob  Dbd — Tenhbb 
AcoBPTANOB  Essential  to  Bmpobob  Patmbnv. — The  offer  te  le- 
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store  tbe  consideration  accompanied  by  the  demand  for  a  deed  was 
not  a  tender  in  discharge  of  an  obligation  of  which  the  defendants 
eoold  require  a  performance  without  the  performance  demanded  on 
their  part;  and  where  the  offer  was  kept  good  in  the  averments  of 
the  complaint  the  defendants  eoold  not  require  the  monej  to  be  paid 
into  court  without  signifying  an  acceptance  of  the  offer  in  accord 
ance  with  the  terms  of  the  demand.     (Id.) 

3.   E&ROB   IN    NOMSXJIT— AVFIBMATIVE    DEFENSE    NOT   PlOVED — OPENING 

Statement  Admitted. — It  was  error  for  the  court  to  grant  a  non- 
suit where  an  affirmative  defense  in  the  answer  was  not  proved 
by  defendants  or  admitted  by  the  plaintiffs,  and  where  the  opening 
statement  of  the  plaintiffs  contained  an  offer  to  prove  all  of  the 
allegations  of  the  complaint  and  amendments  thereto,  which  were 
admitted  for  the  purposes  of  the  motion  for  nonsuit,  and  estab- 
lished a  cause  of  action.     (Id.) 

i.  Admission  by  Plaintipps  —  Cebtifigatb  of  Dspobit  Given  fob 
Deed  —  Pledge  as  Collateral— Payment  of  Residue — Offeb  to 
Restore  Value. — The  admission  by  plaintiffs  that  a  oertificate  of 
deposit  given  in  payment  for  the  deed  sought  to  be  canceled  had 
been  pledged  for  a  debt  of  the  grantor  to  another  bank,  which  had 
cashed  the  certificate  and  paid  the  amount  of  such  debt,  and  that 
plaintiffs  as  his  executors  had  received  the  residue,  does  not  show 
any  bar  to  the  right  to  rescind  and  to  cancel  the  deed  for  fraud 
and  undue  influence,  merely  because  the  identical  certificate  received 
•ould  not  be  restored.  It  was  sufficient  to  offer  to  restore  the  value 
of  the  certificate,  which  was  not  the  consideration  as  such,  but 
merely  represented  the  amount  of  money  specified  therein.     (Id.) 

5.  Rescission  fob  Fraud — Placinc  Parties  in  Statu  Quo—Substan- 
tial Equity. — It  is  not  an  invariable  rule  that  the  rescission  of  a 
contract  obtained  by  fraud  wiU  be  denied  merely  on  the  ground 
that  the  parties  cannot  be  placed  identically  in  statu  quo.  If  equity 
can  be  done  between  the  parties  by  placing  them  substantially  in 
tbe  same  position,  as  far  as  praeticabki  equity  will  grant  relief. 
(Id.) 

f.  Rescission  before  Suit  —  Keeping  Tender  Unnecessary. — ^The 
lescission  for  the  fraud  of  the  defendants  was  accomplished  before 
■nit,  by  notice  thereof,  with  demand  for  a  deed,  und  an  offer  to 
restore  the  certificate  of  deposit  received.  The  grantor  was  not 
req|iired,  in  a  suit  to  enforce  the  rescission,  to  keep  the  certificate 
•f  deposit  intact,  nor,  if  collected,  was  he  required  to  let  the  money 
lie  idle  in  his  possession.  It  was  sufficient  that  he  should  be  able 
to  restore  its  equivalent,  when  the  defendants  should  demand  it, 
and  tender  a  reconveyance,  or  when  its  restoration  should  be  ad- 
judged by  the  court.     (Id.) 

7.  Rescission  not  Waived. — The  collection  of  the  money  on  the  cer- 
tafieate  of  deposit,  or  the  deposit  thereof  as  security  for  a  ktan 
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for  lees  than  one  half  its  value,  did  not  have  the  effect  to  revoke, 
withdraw,  or  waive  the  rescission.     (Id.) 

See  Fraud,  7,  8. 

CLAIM  AND  DELIVERY. 

E6T0PPIL — ^Pleading  and  Evidence^Obdeb  Denying  a  New  Trial— 
Beview  upon  Appeal. — ^Upon  appeal  from  an  order  denying  a  new 
trial  in  an  action  of  claim  and  delivery,  where  an  estoppel  was 
pleaded  by  the  defendant,  in  whose  favor  judgment  was  rendered, 
technical  objections  to  the  answer  cannot  be  considered;  and  refer- 
ence may  be  made  to  the  answer  only  to  learn  whether  the  estoppel 
was  sufficiently  pleaded  to  justify  the  taking  of  evidence  thereunder. 
(Bashore  v.  Parker,  525.) 

CLOUD  ON  TITLE.    See  Execution. 

COMMUNITY  PBOPEBTY.    See  Homestead,  1, 10;  Husband  and  Wife, 
1,  8-5. 

OONSIDEBATION.    Soe  Cancellation,  1,  S. 

CONSTITUTIONAL  LAW. 

1.  Obugation  of  Contracts — Time  poe  Redemption  op  Real  Prop- 
EETT — Change  .OF  Statute. — The  time  for  the  redemption  of  real 
property  from  sale  under  execution  upon  a  judgment  rendered  in 
an  action  upon  contract  must  be  governed  by  the  law  in  force 
when  the  contract  was  made  and  the  judgment  was  rendered  there- 
upon; and  a  subsequent  change  of  the  statute,  extending  the  time 
for  redemption,  before  levy  and  sale  under  execution  upon  such 
judgment,  cannot  apply  to  a  redemption  from  such  sale,  since  to 
give  it  that  effect  would  be  to  impair  the  obligation  of  the  contract. 
(Welsh  V.  Cross,  621.) 

2.  Remedy  Affecting  Substantial  Rights. — The  remedy,  in  so  far 
as  it  affects  substantial  rights,  is  included  in  the  term  ''obligation 
of  contracts,"  within  the  meaning  of  the  state  and  federal  consti- 
tutions, forbidding  the  passage  of  any  law  impairing  the  obligation 
of  contracts.     (Id.) 

3.  Cases  Overruled. — The  eases  of  Tuolumne  Bedemptum  Company 
V.  Sedgwick,  15  Cal.  517,  and  Moore  v.  Martin,  38  Cal.  428,  are  to 
be  deemed  practically  overruled  by  later  decisions  of  this  court,  in 
reference  to  a  change  of  statute  as  to  the  time  for  redemption. 
(Id.) 

4.  Cass  Distinguished. — The  case  of  Hooker  v.  Burr,  194  U.  S.  415, 

distinguished,  and  held  applicable  only  to  a  ehange  in  the  statute  as 
to  the  percentage  or  interest  allowed  to  a  purchaser  upon  redemp- 
tion, and  not  to  a  change  therein  as  to  the  time  for  rodemption, 
which  impairs  the  security  of  the  judgment  creditor.     (Id.) 
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S.  Kandamub— SzpuLsioN  noic  Stats  Ssnats— Chabos  or  Bbibbt 
— ^Dkmurbeb  to  pRinaN — Jusibdigtion. — A,  petition  by  former 
MBmbers  of  the  8tAt«  eeiuite,  who  were  expelled  therefrom  oa  a 
•harge  of  bribery,  for  a  writ  of  mandate  to  eompel  the  senate  to 
reinstate  them,  for  alleged  expulsion  without  a  hearing^  or  trial,  or 
opportunity  for  defense,  and  without  eonyietion  of  erime,  states  no 
ease  within  the  jurisdiction  of  this  eourt,  and  a  general  demurrer 
thereto  was  properly  sustained  and  the  writ  denied.  (Freaeh  v. 
Senate  of  State  of  California   (Thirty-Sixth  Session),  604.) 

f .  ExGLusivs  Powxa  or  Senate — AlBsenoi  or  Judicial  Powxa. — ^The 
power  conferred  upon  the  senate  by  the  eonstitutioB,  to  determine 
the  rule  of  its  proceeding,  and,  with  the  concurrence  of  two  thirds 
of  all  the  members  elected,  to  expel  a  member,  is  exclusive;  and  the 
judicial  department  has  no  power  to  revise  even  the  most  arbitiary 
and  unfair  action  of  the  legislative  department,  taken  in  pursuance 
of  the  power  eommitted  exclusively  thereto  by  the  constitution. 
(Id.) 

7.  Mandamus  XNErrscTivB — ^Adjoubnioemt  or  Senate — Nxw  Body.— 
This  eeurt  has  no  power  or  means  to  carry  into  effect  a  writ  of 
mandate  to  compel  the  restoration  of  the  petitioners  to  the  senate 
from  which  th^  were  expelled,  which  has  adjourned  aine  die.  The 
next  senate  will  be  a  different  body  from  that  now  supposed  to  be 
before  the  court,  and  this  court  has  no  power  over  it.     (Id.) 

8.  Faots  Judioiallt  NonoED — OoMTRAmT  Alleoationb  not  Adiotteii 
BT  Demubbir. — ^Allegations  of  the  petition,  made  contrary  to  facts 
judicially  noticed  by  the  eourt,  are  not  admitted  by  the  demurrer. 
(M.) 

9.  Judicial  Noticb  or  Pboceedinos  —  Ikvibtigation  —  Peesumftion 
of  NonoE  AND  Heabino.— The  eourt  takes  judicial  notice  of  the  pro- 
ceedings had  in  the  senate,  and  entered  upon  its  journal,  by  which 
petitioners  weve  expelled,  showing  that  charges  were  preferred 
against  them  and  referred  to  a  committee  for  investigation,  which, 
after  investigation,  reported  to  the  senate,  Ending  that  the  charges 
were  true,  and  recommending  expulsion,  which  report  was  acted  upon 
by  the  senate.  In  the  absence  of  a  contrary  allegation,  it  must  be 
presumed  that  petitionen  had  notice  ef  these  proceedings,  and  were 
allowed  te  participate  therein.     (Id.) 

i#.  PowEB  or  Sknak  to  Oontbol  Pbooedubb.— The  senate  has  power 
to  adopt  any  procedure,  and  te  change  it  at  any  time  without  notice. 
There  is  ne  constitutional  provision  giving  petitioners  the  right  to 
have  a  trial  and  opportunity  te  be  heard  in  the  senate  other  than 
that  which  they  have  reenved.     (Id.) 

fl.  Dbpuvatiom  or  OmoE — J>um  Pbocbsb  or  Law— IVKiBinnfTH 
Almendment. — The  senate  having  expelled  the  petitioners  in  the 
mode  prescribed  by  the  constitution,  their  action  is  not  a  deprivmr 
tion  of  oftce  without  diie  process  of  law,  within  the  meaning  ef  tte 
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fourteenth  amendment  to  the  federal  eonstitution,  whieh  does  not 
affect  the  case.  The  sovereign  power  whieh  created  the  office  can 
prescribe  the  terms  upon  whieh  it  it  to  be  held  and  delegate  the 
power  of  removaL     (Id.) 

12.  Construction  of  Constitution — Disfranchisement  upon  Convic- 
tion— Power  of  Expulsion — ^Bill  of  Attainder. — ^The  provision 
for  the  disfranchisement  of  a  member  upon  conviction  for  crime, 
in  section  35  of  article  IV  of  the  constitution,  has  no  effect  upon 
the  power  to  expel  members  conferred  by  section  9  of  the  same 
article;  nor  does  expulsion  thereunder  operate  as  a  bill  of  attain- 
der in  violation  of  the  state  or  federal  constitution.     (Id.) 

See  Corporations,  10;  Criminal  Law,  15. 

CONTEMPT. 

1.  Befusal  to  Answer  Interrooatories — Order  not  Showing  Juris- 
diction— Habeas  Corpus. — An  order  adjudging  a  district  attorney 
in  contempt  of  court  for  refusal  "to  answer  certain  interrogatories 
after  having  been  ordered  to  do  so  by  the  court,"  and  committing 
him  for  contempt  "until  he  shall  answer  said  interrogatories,"  is 
wholly  insufficient  to  show  jurisdiction  to  make  the  order,  and  he 
will  be  discharged  from  custody  upon  habecu  corpus,  (Ex  Parte 
Hoar,  132.) 

2.  Special  Jurisdiction  in  Cases  of  Contempt — Authoritt  to  be 
Shown  bt  Record. — In  cases  of  contempt  every  court  exercises  a 
special  and  limited  jurisdiction,  and  the  authority  to  impose  a  fine 
or  term  of  imprisonment  must  be  shown  by  the  record  of  con- 
viction.    (Id.) 

8.  Official  Notes  of  Reporter  not  Part  of  Record. — ^The  official 
reporter's  notes  of  the  proceedings  leading  up  to  the  order  are  no 
part  of  the  record.     (Id.) 

CONTRACT. 

1.  Commission  for  Sale  or  Land  —  Substftutid  Contract— Parol 
Evidence. — ^Where  a  written  contract  sued  upon,  giving  a  definite 
eommission  upon  the  sale  of  land,  was  evidently  intended  as  a 
substitute  for  a  prior  contract,  giving  different  terms  relating  to  a 
particular  proposed  sale,  which  was  omitted  in  the  contract  sued 
upon,  the  two  contracts  are  not  to  be  taken  together  as  one  contract, 
and  there  can  be  no  parol  evidence  of  any  different  terms  or  in- 
tention of  the  parties  than  that  expressed  in  the  contract  sued  upon. 
It  is  only  an  ambiguous  description  in  the  contract  sued  upon 
that  parol  evidence  may  be  admitted  to  explain.  (Cutten  v.  Pear- 
sail,  690.) 
S.  Pleading-*Admission  of  Execution. — Where  the  complaint  con- 
tained a  copy  of  the  contract  sued  upon,  its  genuineness  and  due 
execution  were  admitted  by  the  failure  to  the  defendant  to  deny 
the  same  in  a  verified  answer.     (Id.) 
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8.  Nonsuit  Properly  Denied. — ^Wbere  there  was  evidence  tending  to 
sustain  the  allegations  of  the  complaint  that  the  plaintiff  dulj  per- 
formed the  conditions  of  the  contract  to  be  performed  bj  him,  that 
the  proposed  sale  was  consummated,  and  that  no  part  of  the  agreed 
sum  was  paid,  a  motion  for  a  nonsuit  was  properly  denied.     (Id.) 

i.  Eyidence— Proof  or  Sale. — ^Evidence  was  admissible  for  the  plain- 
tiff to  prove  a  sale  to  other  parties  than  those  mentioned  in  the 
former  contract.     (Id.) 

5,  Qttsstion  for  Jxtbt  —  AicBiGuiTT  or  Description  —  Conpuctimg 
Evidence— Instructions. — Where  the  evidence  was  conflicting  as 
to  what  was  intended  hj  an  ambiguous  descriptive  phrase  in  the 
contract,  and  whether  or  not  it  was  intended  to  refer  to  the  prior 
proposed  sale  or  to  any  sale  to  be  consummated,  it  was  a  question 
for  the  jury  what  was  the  real  intention  of  the  parties;  and  where 
the  court  substantially  left  that  question  to  the  jury,  in  instmetions 
that  were  subject  to  criticism,  they  could  not  be  prejudicial,  if  not 
misleading  to  the  jury.     [Per  ShaW|  J.,  and  Angellotti,  J.]     (Id.) 

€.  Monet  Paid  upon  Debenture  —  Bstusal  op  Peeformjlncb— Re- 
scission— ^Beoovebt  of  Monet  Paid. — ^Where  by  the  terms  of  a 
contract  money  was  to  be  paid  monthly  for  five  years,  by  the  plain- 
tiff and  each  of  his  assignors,  in  consideration  of  which  defendant 
was  to  pay  certain  coupons  yielding  an  increased  sum,  according 
to  a  specified  table  of  payment,  and  after  a  number  of  monthly 
payments  were  made  the  defendant  refused  to  perform  or  to  re- 
ceive further  payments,  though  tendered,  the  payors  were  entitled 
to  rescind  the  contract,  and  the  money  paid  thereon  may  be  reeor- 
ered  back.     (McDonald  v.  Pacific  Debenture  Co.,  667.) 

7.  Legality  of  Contract — ^Lottery.— Such  contract  is  not  shown  te 

be  a  btteiy,  or  of  an  illegal  character,  and  the  question  whether 
the  parties  are  in  pari  delicto  is  not  pertinent  to  the  case.     (Id.) 

8.  Restoration    of    Contract  —  Condition    Precedent  —  Offbb    at 

Trial.— It  was  not  necessary  for  the  plaintiff  or  his  assignors  to 
return  or  offer  to  restore  the  rescinded  contracts  as  a  condition 
precedent  to  the  right  to  recover  the  money  paid,  since  absolute  re- 
fusal of  defendant,  either  to  perform  or  to  return  the  money  re- 
eived,  relieved  the  other  parties  from  offering  to  return  or  cancel 
the  contracts  before  suit.  It  was  sufficient  to  justify  recovery  to 
produce  the  contracts  at  the  trial,  and  offer  to  cancel  them  or  de- 
liver them  up.     (Id.) 

0.  Exclusion  of  Evidence— Disposition  of  Monthly  Payments. — 
The  court  properly  excluded  evidence  for  the  defendant  to  show 
what  disposition  bad  been  made  of  the  monthly  payments,  as  the 
liability  does  not  depend  thereupon,  but  solely  upon  its  refosal 
to  proceed  with  the  undertaking,  and  the  consequent  right  of  tbs 
holders  of  the  contracts  to  rescind.    (Id.) 

10.  Void  Contract  with  Bbossrs — Spboulation  in  SiOGKa-^PowniAiiB 
AND   SALT!  ON   MARGIN  —  Kecovkry  OF  MoNEY  Pato. — A   Contract 
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made  by  the  plaintiff  with  stockbrokers,  for  the  x^urpose  of  specu- 
lating in  the  rise  and  ftill  of  the  shares  of  stock  of  a  corporation, 
to  purchase  a  number  of  shares  thereof  on  margin,  without  know- 
mg  of  whom  or  where  they  were  to  be  bought,  or  were  bought,  and 
which  were  to  be  delivered  only  at  a  future  day,  if  at  all,  with  the 
understanding  that  in  ease  of  a  decline  in  Talue  the  margin  was 
to  be  kept  good,  and  that  the  brokers  were  to  retain  the  shares  as 
■ecuritj  for  the  balance  due,  with  eonimission  and  interest,  and  sell 
the  same  when  the  security  should  be  endangered,  is  void,  under  the 
terms  of  section  26  of  article  IV  of  the  constitution,  and  the  money 
paid  thereunder  may  be  reeoTered.     (Stillwell  t.  Cutter,  657.) 

U.  Executed  and  Ezxcutobt  Baimb  om  Margin— Question  Undecided 
—Support  of  Findings. — ^Where  the  findings  supported  by  the  evi- 
dence clearly  show  that  the  contract  made  was  void  under  the  ex- 
press terms  of  the  constitution,  it  is  unnecessary  to  decide  the  ques- 
tion whether  the  constitution  only  inhibits  executory  contracts  for 
the  sale  of  stock  on  margin,  and  does  not  inhibit  executed  contracts 
of  sale  on  margin.     (Id.) 

18.  Agency  of  Brokers  —  Place  of  Vendor. — Admitting  that  the 
brokers  were  the  agents  of  the  customer,  and  made  the  purchase 
at  his  request,  and  on  his  account,  through  third  parties,  yet,  where 
the  brokers,  in  the  accomplishment  of  the  forbidden  purpose,  took 
the  place  of  the  vendor,  and  carried  the  stock  on  margin,  as  the 
vendor  might  have  done,  the  customer  knowing  no  other  parties  in 
the  transaction,  the  agency  of  the  brokers  cannot  preclude  the 
recovery  from  them  by  the  customer  of  the  money  paid  to  them 
for  the  sale  of  the  stock  on  margin.     (Id.) 

18.  Monet  Due  Brokers  on  Grain  Contracts  —  Counterclaiii  not 
Pleaded. — A  sum  of  money  due  the  brokers  on  gprain  contracts,  hav 
ing  nothing  to  do  with  the  transaction  in  question,  and  which  was 
not  pleaded  as  a  counterclaim,  cannot  be  considered  as  a  payment 
or  credit  on  the  money  recovered.     (Id.) 

14.  Assignment  bt  Sub-Contractors  of  Last  Patmi&nt — Conditional 
Promise  bt  Contractors  —  Abandonment  of  Sub-Contract. — 
An  assignee  of  all  of  the  interest  of  a  sub-contractor  in  the  last 
payment  to  be  made  to  him  under  a  sub-contract  for  stone-work 
in  a  building  to  be  erected  by  the  contractors,  to  whom  the  con- 
tractors have  promised  to  pay  the  sum  of  five  hundred  dollars  on 
the  sub-contractor's  order,  when  said  money  should  be  due  to  him, 
and  to  hold  it  out  of  the  last  payment  due  him,  cannot  ""^*"tf^^^ 
any  action  against  the  contractors,  where  the  sub-contractor  aban- 
doned his  contract  and  failed  to  perform  it,  the  promise  being  eoa- 
ditional  upon  performance  by  the  sub-contractor  of  his  eontimet 
(Pohlman  ▼.  Wilcox,  440.) 

15.  Completion  of  Contract  bt  Contractors—Extra  Patmsnts  lo 
8ub-Contraotor8  to  Induce  Completion— Promise  not  Absoluts. 
—Where,  upon  the  failure  of  the  sub-contractor  to  somplete  his 
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contract,  it  was  completed  by  the  contractors  at  a  cost  of  one  tfaon- 
sand  five  hundred  dollars  more  than  the  contract  price,  additional 
extra  payments  previously  made  or  promised  to  the  sub-contractor 
to  induce  completion  by  him  cannot  have  the  effect  to  render  the 
conditional  promise  absolute,  or  in  any  way  affect  the  plaintiff. 
(Id.) 

16.  Usi  OF  MoNST  Advangobd  bt  Pudvnww — Imicatebial  Evidsnge.— 

It  was  not  error  to  exclude  evidence  that  the  money  advanced  by 
plaintiff  to  the  sub-contractor  was  used  by  him  to  the  knowledge 
of  the  contractors  in  the  work  done  under  the  sub-contraet.  Such 
evidence  was  immateriaL     (Id.) 

17.  Mining  Claiic — Contbaot  between  Lebskes  Oonbtbued  with  Lease 

— Breach  or  Contract  by  Lessee  —  Forveiture. — ^An  agreement 
between  proposed  lessees  of  a  subterranean  gravel  mining  claim  for 
a  series  of  years,  providing  for  certain  payments  by  them  for  de> 
velopment  of  the  property,  and  providing  for  forfeiture  of  all 
rights  for  failure  to  make  payments  aa  agreed,  is  to  be  construed 
together  with  the  lease  of  the  mine  to  all  of  the  parties  to  the 
agreement,  as  one  contract,  as  against  a  lessee  who  has  broken  the 
contract,  and  wholly  failed  and  refused  to  make  any  payments  there- 
under, and  has  forfeited  all  rights  in  the  property  by  the  terms 
of  the  contract.     (Cameron  ▼.  Burnham,  580.) 

18.  Equitable  Belief  Befused. — ^A  court  of  equity  will  not  countenance 
injustice,  nor  relieve  a  party  who  has  refused  to  do  equity;  and  the 
lessee  who  refused  to  comply  with  the  conditions  of  the  contract 
cannot  maintain  an  action  in  equity  to  enforce  an  interest  in  the 
mining  property  under  the  terms  of  the  lease,  or  to  compel  the  de- 
fendants to  share  with  him  the  profits  of  their  industry  and  ex- 
penditure of  moneys  to  which  he  refused  to  contribute  as  agreed. 
(Id.) 

See  Benevolent  Association;  Constitutional  Law,  1-4;  Injunction, 
2;  Insurance;  Bedamation  District;  Sale;  Specific  Perform- 
ance; Surety,  1,  2. 

CONVERSION.    See  Estates  of  Deceased  Persons,  t, 

COBPOBATIONS. 

1.  Special  Meeting  —  Call  bt  Vice-President  —  absence  of  k*jtEsi- 
dent — By-Laws. — Where  the  by-laws  of  a  corporation  provided  that 
in  case  of  the  absence  of  the  president,  or  his  inability  to  act.  the 
vice-president  shall  take  his  place  and  perform  his  duties,  the  vice- 
president  may,  during  the  continued  absence  of  the  president, 
and  while  he  was  residing  and  doing  business  in  another  oounty 
many  miles  distant  from  the  principal  place  of  business  of  the 
corporation,  call  a  special  meeting  which  the  president  might  call 
if  present,  and  upon  due  notice  thereof  to  its  directors,  the  business 
transacted  at  such  special  meeting  ig  valid.  (BeU  v.  Standard 
Quicksilver  Company.  899. ") 
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8.  Notice  Signed  by  Viob-Pbesident — Compliance  with  Cods— Duty 
OF  Secretaky— Presumption. — The  vice-president  of  the  corpora- 
tion, who  was  authorized  to  call  the  special  meeting,  properly  signed 
the  notice  thereof  as  such,  stating  that  such  special  meeting  was  to 
be  held  at  an  exact  time  and  place  stated ;  an^  where  ho  was  also 
the  secretary  of  the  corporation,  and  personally  mailed  the  notice 
to  each  director,  prqperly  addressed  and  postpaid,  he  must  be  pre- 
sumed to  have  performed  that  duty  in  his  official  capacity  as  secre- 
tary, in  compliance  with  section  320  of  the  Civil  Code,  which  re- 
quires the  secretaiy  to  give  the  notice  where  the  by-laws  do  not 
otherwise  provide,  but  does  not  require  him  to  sign  it,  nor  prescribe 
any  form  of  notice.     (Id.) 

t.  Object  of  Special  Meetino— Levy  of  Assessment  upon  Stock— 
Contents  of  Notice. — The  notice  of  the  special  meeting  need  not 
state  that  its  object  or  purpose  was  to  levy  an  assessment  upon 
the  capital  stock,  there  being  nothing  in  the  by-laws  nor  in  the 
code  to  require  such  statement.     (Id.) 

4.  Condition  of  Assessment— Sttbscription  to  Stock— Issuance  of 
Paid  Certificates. — The  provision  of  section  331  of  the  Civil  Code, 
that  one  fourth  of  the  capital  stock  must  bo  subscribed  before  an 
assessment  can  be  levied  thereupon,  is  fully  satisfied  by  a  showing 
of  the  issuance  of  and  full  payment  for  eertificates  for  more  than 
one  fourth  of  the  stock.     (Id.) 

5.  Action  to  Invalidate  Assessment — Findings — Support  of  Judg- 

ment— Presumptions. — In  an  action  to  obtain  a  decree  declaring 
the  assessment  made  to  bo  invalid,  findings  in  favor  of  the  validity 
of  the  assessment  need  only  set  forth  the  ultimate  facts,  and  must 
be  strongly  construed  in  favor  of  the  judgment,  and  all  presump- 
tions must  bo  indulged  in  support  of  the  findings  and  judgment. 
(Id.) 

6.  Refusal  of  Amendment  —  Purpose  of  Assessment— Discretion 

OF  Court. — The  court  did  not  abuse  its  discretion  in  refusing  to 
allow  a  second  amended  complaint  to  be  filed  to  allege  that  the 
assessment  was  not  levied  for  the  purpose  of  paying  expenses,  eon- 
ducting  business,  or  paying  debts  of  the  corporation,  where  there 
was  no  showing  that  the  phiintiff  did  not  know  the  facts  when  the 
original  complaint  was  filed,  nor  any  claim  made  that  evidence  could 
be  procured  to  prove  the  averments,  if  the  amendment  had  been 
allowed.     (Id.) 

7.  Amendment  of  Answer  to  Conform  to  Proof. — It  was  proper  to 

allow  an  amendment  of  the  answer  to  conform  to  the  proof  that 
the  notice  of  the  special  meeting  given  to  the  directors  had  been 
mailed  by  the  vice-president,  in  his  capacity  as  secretary.  (Id.) 
t.  Deposition  of  President  —  Possibility  of  Presence  to  Call 
Meeting — Refusal  to  Answer — Ruling  not  Prejudiclau — ^Where, 
in  a  deposition  of  the  president,  taken  before  the  trial,  he  declined 
to  answer  certain  questions  to  prove  that  his  presence  to  call  the 
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special  meeting  could  have  been  obtained  in  %  few  boura  if  an  effort 
bad  been  made  for  that  purpose,  tbe  refusal  of  the  court  to  compel 
him  to  answer  them  were  without  prejudice,  it  appearing  that  an- 
■wers  given  bj  the  witness  to  other  questions  introduced  in  eiridene« 
•officiently  showed  the  fact  sought  to  bo  proved,  which  was  without 
serious  dispute,  and  there  being  no  allegations  of  any  fraudulent 
purpose  or  intent.     (Id.) 
••  Foreclosure  of  Mortgage — Ezistekci  of  Foreign  Corporation-- 
Certificate   of  Designation   of   Agent — ^Finding   against   £v: 
DENCS. — In  an  action  hj  a  foreign  corporation  to  foreclose  a  mort 
gage,  where  the  plaintiff,  in  proof  of  an  averment  of  incorporatioi 
in  the  complaint,  produced  in  evidence  a  certified  copj  of  its  eer 
tificate  of  designation  of  an  agent,  filed  in  the  office  of  the  seen 
tarj  of  state,  setting  forth  that  it  was  created  under  the  laws  o 
Great  Britain,  and  had  its  principal  place  of  business  in  San  Frao 
eisco,  in  accordance  with  the  act  of  1872,  and  the  amendatoxy  ac 
of  1899,  such  evidence  is  sufficient,  under  the  statute,  to  prove  it 
corporate  existence,  and  a  finding  that  the  plaintiff  was  not  a  eoi 
poration   is   contrary   to   the   evidence.     (Anglo-Califomian   Bank 
Limited,  v.  Field,  644.) 

10.  Constitutionalitt  of  Acts  Relating  to  Foreign  Corporations— 

Title  —  Uniformity — Proper  Conditions. — The  titles  of  the  Ac 
of  1872,  ''An  act  in  relation  to  foreign  corporations,"  and  of  th 
Amendatory  Act  of  1899,  sufficiently  comply  with  the  constitutio: 
in  reference  to  titles;  the  chissification  made  is  a  proper  one,  o 
uniform  operation,  and  the  conditions  imposed  are  proper  and  no 
more  favorable  than  those  required  of  domestic  corporations.     (Id.) 

11.  Admission  of  Corporate  Existence — Recitals  in  Subsequen 
Mortgage  —  Prima  Facie  Evidence — ^Presumption  of  Continu 
ance. — Where  the  recitals  in  a  subsequent  mortgage  declare  that  i: 
is  subject  to  the  prior  claim  of  the  plaintiff,  described  by  its  eor 
porate  name,  such  recitals  import  that  the  plaintiff  is  a  corporation 
and  are  prima  facie  evidence  of  its  corporate  character  as  agains- 
such  mortgage;  and  the  acceptance  of  such  mortgage  amounts  to  9.i 
admission  that  the  plaintiff  was  then  a  corporation,  and,  its  eziat 
ence  being  thus  proved,  is  presumed  to  continue  until  the  contra  r. 
is  shown.     (Id.) 

12.  Mortgage  of  Lands  in  Another  Countt— Filing  Copt  of  Art. 
CLEs  OF  Incorporation — Code  Provision  Inapplicable. — The  tak 
ing  of  a  mortgage  by  a  corporation  on  lands  situated  in  anothi 
county  than  that  of  its  principal  place  of  business  is  not  a  purchas< 
location,  or  holding  of  property  therein  within  the  meaning  of  sec 
tion  299  of  the  Civil  Code,  requiring  the  filing  of  a  certified  copy  o'> 
its  articles  of  incorporation  in  such  county,  and  a  failure  to  comph 
with  that  section  is  immaterial,  it  being  inapplicable  to  the  eir 
eumstances  of  the  case.     (Id.) 
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13.  Suit  bt  Directors  om  Purchased  Claims — Purchase  of  Cor- 
porate Property  at  Execution  Sale— Validity — Good  Faith. — 
The  purchase  of  the  property  of  a  corporation  by  a  minority  of 
ite  directors,  at  an  execution  sale  upon  a  judgment  obtained  by 
them  upon  lawful  claims  against  the  corporation  bought  with  theii 
private  funds,  at  full  face  value,  is  not  presumptively  void,  and  will 
not  be  avoided  if  it  appears  that  such  directors  acted  openly,  in 
good  faith,  with  the  knowledge  of  the  plaintiff,  and  without  any 
fraud  or  misrepresentation,  to  protect  their  own  interests  against 
the  plaintiff  and  other  shareholders,  who  had  been  notified  of  the 
financial  condition  of  the  corporation,  and  had  failed  and  refused 
to  contribute  to  pay  its  debts,  so  as  to  prevent  the  loss  of  the  ooi 
porato  property.     (Snediker  t.  Ayres,  407.) 

'4.  COKSTRUCTION  OF  CODB— BRBAOH  OF  TRUST— RELATIOM  OF  DIRECT- 
ORS TO  Corporation — ^Personal  Interest — Scrutiny  of  Action. — 
Though  section  2230  of  the  Civil  Code,  forbidding  a  trustee  to  take 
part  in  any  transaction  concerning  the  trust  in  which  he  or  one 
for  whom  he  acts  as  agent  has  an  interest  adverse  to  the  beneficiary, 
applies  to  the  directors  of  a  corporation,  it  is  not  intended  thereby, 
or  by  any  other  provision  of  law,  to  make  a  transaction  between  a 
director  and  his  corporation,  in  which  he  has  a  personal  interest, 
ipso  facto  void.  Such  a  transaction  is  subject  to  rigid  scrutiny,  and 
is  voidable  for  any  fraud  or  violation  of  the  duties  of  their  trust 
on  the  part  of  the  directors,  but  it  will  not  be  held  void,  if  it  is 
shown  that  the  directors'  actions  were  open  and  above  board,  and 
taken  in  good  faith,  without  any  purpose  of  fraud.  (Id.) 
').  Averment  of  Fraud  and  Collusion — ^Burden  of  Proof — Findings 
—  Presumption  —  Support  of  Judgment. — Where  the  plaintiff 
averred  fraud  and  collusion  on  the  part  of  two  directors  with  a  trus- 
tee holding  th«  title  to  the  corporate  property,  the  burden  is  upon 
the  plaintiff  to  prove  such  averment.  Where  the  findings  establish 
the  contrary,  and  show  that  the  directors  did  not  own  a  majority 
interest  in  the  corporation,  and  did  not  control  the  action  of  the 
directors,  it  will  be  presumed  that  their  votes  were  not  necessary 
to  the  corporate  action;  and  where  the  findings  support  the  judg- 
ment in  their  favor  it  will  be  affirmed.  (Id.) 
6.  Validity  of  Purchase  by  Director  as  Judgment  Creditor — ^Dis- 
tinction.— It  violates  no  principle  of  law  or  equity  to  permit  the 
judgment  creditor,  even  though  he  be  a  director  of  the  debtor  cor- 
poration, to  become  a  purchaser  of  the  corporate  property.  Such 
ease  is  distinguishable  from  cases  where  a  director,  without  personal 
intorest  in  the  action,  purchases  the  corporate  property  under  execu- 
tion sale  in  a  suit  of  a  third  party  against  the  corporation.     (Id.) 

17.  Action  by  Stockholder  for  Benefit  of  Corporation  —  Cancel- 
lation OF  Fraudulent  Stock — Failure  of  Proof  —  Support  of 
Findings. — In  an  action  by  a  stockholder  for  the  benefit  of  the 
sorporation  and  all  other  stockholders  IT  cancel  stock  alleged  to  have 
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been  fraudulently  issued  by  the  corporation  to  two  of  its  offiean 
and  certain  stockholders  defendants  upon  a  corrupt  concealment 
of  official  acts  and  the  fraudulent  combination  of  defendants  to 
cheat  and  defraud  the  other  stockholders  and  the  corporation,  proof 
of  these  averments  was  essential  to  plaintiff's  ease;  and  where 
there  was  a  failure  of  such  proof,  and  the  evidence  justified  the 
eourt  in  finding  that  there  fras  neither  actual  nor  constructive 
fraud  in  the  transactions  alleged,  the  findings  for  the  defendants 
are  supported,  and  the  court  properly  passed  judgment  dismissing 
the  action  with  costs  to  the  defendants.  (Garretson  v.  Pacific  Crode 
Oil  Company,  184.) 

18.  Oboanization  of  CoapoRATioN— Pkopsbtt  in  Ezohanob  fob  Stock. 

— Acting  in  good  faith,  it  was  competent  for  all  the  stockholders 
organizing  the  corporation  to  agree  that  shares  of  the  corporation 
should  be  issued  to  themselves  in  exchange  for  property  conveyed 
by  them  to  the  corporation,  and  to  acquire  which  in  part  ths  «r- 
ganization  was  formed.     (Id.) 

19.  Subsequent  Ibsuangb  of  Shares — ^Passing  of  Title. — The  tmet 
that  the  shares  of  stock  for  the  property  transferred  to  the  cor- 
poration were  not  issued  until  after  other  shares  had  been  issued 
is  immaterial,  the  title  to  the  stock  having  passed  upon  the  com- 
pletion of  the  agreement  by  which  the  consideration  was  conveyed 
to  the  corporation.     (Id.) 

£0.  False  Representation  ab  lo  Pbigb — Injury  to  Plaintiff.— If 
plaintiff  was  misled  to  his  injury  by  subsequent  false  representa- 
tions of  the  defendants  as  to  the  price  paid  by  them  for  their  stock, 
that  could  not  affect  the  corporation  and  could  not  be  availed  of 
by  the  plaintiff  in  an  action  for  its  benefit;  but  his  only  remedy 
would  be  in  an  action  personal  to  himself.     (Id.) 

BL  Salb  of  Leases  fob  Shabes  of  Stock. — One  who,  while  secretary 
of  the  corporation,  acted  personally  at  his  own  expense  in  securing 
valuable  oil  leases,  which  he  sold  in  good  f^ith  to  the  corporation 
in  consideration  of  stock  to  be  issued  to  himself,  and  which  were 
purchased  by  the  directors  openly  and  in  good  filth,  is  guilty  of 
no  fraud,  actual  or  constructive.     (Id.) 

22.  Failure  of  Plaintiff  to  Do  Equity. — ^The  plaintiff's  case  in  proof 
could  not  warrant  the  court  in  canceling  the  shares  of  stock  given 
in  payment  for  property  conveyed  to  the  corpoiation,  and  at  the 
same  time  allow  the  corporation  to  retain  the  consideration.  The 
plaintiff  cannot  seek  equity  for  the  benefit  of  the  corporation  while 
wholly  failing  to  do  equity  or  requiring  the  corporation  to  do  equity 
(Id.) 

28.  Action  to  Quiet  Title — Pleading — Capacity  to  Sub— Dbmlbmbb. 
— In  an  action  by  a  corporation  to  quiet  title  to  land  the  fail- 
ure to  aver  in  the  complaint  that  the  plaintiff  is  a  corporation  is 
not  available  either  upon  general  demurrer  for  want  of  eausa  af  aa- 
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lion  or  upon  special  demurrer  for  want  of  capacity  of  the  plaintiff 
to  Bue,  as  such  want  does  not  affirmatively  appear  upon  the  face 
of  the  complaint.  The  non-existence  of  a  corporation  goes  only  to 
its  want  of  capacity  to  sue,  and  can  only  be  raised  by  answer  when 
the  eomplaint  does  not  affirmatively  show  it.  (Los  Angeles  Rail- 
way Company  v.  Davis,  179.) 

See   Benevolent   Association;    Fraud,   9-18;    Mines   and   Mining, 
6-11;  Municipal  Corporations;  Receiver. 

COURTS.    See  Attorneys  at  Law,  2;  District  Courts  of  Appeal;  Jus- 
tiee's  Court;   Supreme  Court 

CRIMINAL  LAW. 

1.  Habeas  Corpus — Federal  Court — Appeal— Custody  of  Prisonxr 
Jurisdiction. — Where  a  defendant  convicted  of  murder  in  the  su- 
perior court  applied  to  the  circuit  court  of  the  United  States  for 
discharge  upon  writ  of  habetu  corpus  upon  alleged  constitutional 
grounds,  upon  the  denial  of  which  he  was  committed  to  the  custody 
of  the  warden  of  the  state  prison,  subsequently  to  which  an  appeal 
was  allowed  to  the  supreme  court  of  the  United  States,  it  is  the 
province  of  that  court  in  whose  custody  the  prisoner  is,  in  con- 
templation of  law,  to  dispose  of  his  custody  pending  the  appeal; 
and  this  court  will  not  assume,  upon  habeas  corpus,  to  restore  the 
defendant  to  the  custody  of  the  sheriff  of  the  superior  eourt  pend- 
ing such  appeaL     (In  re  Lee  Look,  567.) 

t.  Arson — Evidenoe — ^Valus  of  Insured  Furniture — Cross-exam- 
ination— Original  Value. — ^Upon  the  trial  of  a  defenda?it  charged 
with  arsoa  of  a  building  occupied  by  him  as  a  lodging-house  and 
restaurant,  in  which  the  personal  property  had  been  insured  for 
Ave  hundred  dollars,  but  was  not  injured,  where  a  second-hand 
furniture  dealer  testified  for  the  prosecution  that  a  few  days  after 
the  fire  he  purchased  the  personal  property  for  fifty  dollars,  it  was 
not  proper  cross-examination  to  ask  him  what  was  its  original  nJue. 
(People  T.  Helwig,  601.) 

t.  Valux  at  Time  of  Insuranox— Witness  for  Defendant — Harm- 
less Ruling. — The  proper  issue  was  as  to  the  value  of  the  prop- 
erty insured  at  the  time  of  the  insurance,  and  it  was  not  error  to 
refuse  to  allow  the  same  witness  to  testify  for  the  defendant  as  to 
its  value  when  new;  and  the  exclusion  thereof  could  not  be  preju- 
dicial, where  the  defendant  bad  been  allowed  to  testify  to  what  he 
paid  for  the  furniture  insured,  and  it  was  shown  that  the  insuranee 
agent  had  examined  it  when  he  fixed  the  value.     (Id.) 

4.  Assault  with  Intent  to  Murder  —  Instruotions  —  Aloohouo 
Insanity — ^Drunkennkss. — ^Upon  a  charge  of  assault  with  a  pistol 
with  intent  to  murder  the  defendant's  wife,  where  the  defense  was 
chronic  alcoholic  illusional  insanity,  as  the  result  of  long-eontiaued 
heavy  drinking,  and  there  was  evidence  to  show  that  defendaat  ha4 
CXLVI.  Cal.— 51 
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drunk  liquor  on  tlie  day  of  the  shooting,  it  was  proper  to  instruet 
the  jury  that  Toluntarj  intoxication  is  no  excuse  for  erime,  but  may 
be  considered  in  determining  the  degree  of  crime,  and  that  in  deter 
mining  the  question  of  responsibility  they  should  keep  in  mind  the 
distinction  between  ordinary  drunkenness  and  aleobolie  insamty. 
(People  Y.  Griffith,  839.) 

ff.  iNSTBUOnON  AS  TO  ASSAULT  WITH  DEADLY  WEAPON— CONSTRUCnOM 

FROM  Context. — An  instruction  that  if  the  jury  were  satisfied  be- 
yond a  reasonable  doubt  that  the  defendant  committed  the  assault 
charged,  without  an  intent  to  kill  or  murder,  they  should  find  the 
defendant  guilty  of  an  assault  with  a  deadly  weapon,  must  be  eon- 
itrued  in  its  context  with  other  repeated  instructions  upon  the  doe- 
trine  of  reasonable  doubt;  and  as  to  the  right  of  aequittal  upon 
proof  of  insanity  by  a  preponderance  of  evidence,  and  se  construed, 
Is  not  to  be  considered  a  command  that  they  should  find  him  guilty 
of  an  assault  with  a  deadly  weapon.     (Id.) 

6.  Befusal  or  Bequest— Pbesuicption  or  Good  Chabactbu — ^Where 
no  evidence  upon  the  subject  of  the  character  of  the  defendant  was 
introduced,  and  no  instruction  was  given  thereupon,  and  the  only 
Issue  was  upon  the  question  of  insanity,  it  was  not  error  to  refuse 
to  give  a  requested  instruction  that  the  defendant  was  by  law  pre- 
sumed to  be  a  man  of  good  character,  in  the  absence  of  any  evidence 
to  the  contrary.     (Id.) 

T.  Instruction  as  to  Penalty  or  Less  OrrENSs— ^Harmless  Irregu- 
larity.— Though  it  is  an  irregularity  upon  request  of  the  jury  to 
instruct  them  as  to  the  penalty  for  the  leas  offense  of  an  assault 
with  a  deadly  weapon,  yet  where  such  instruction  was  correctly 
given,  it  is  harmless  and  not  ground  for  reversal  of  a  judgment  of 
conviction  of  the  less  offense.     (Id.) 

8.  Instruction  as  to  Partial  Insanity. — ^It  was  proper  te  instmet 
the  jury  that  where  partial  insanity,  or  insane  delusion,  or  faalhi- 
cination  is  relied  upon,  it  must  be  made  to  appear  that  the  crime 
charged  was  the  product  or  offspring  thereof,  and  not  the  result  of 
some  sane  reasoning  and  natural  motives.     (Id.) 

9.  Expert  Evidence— Symptoms  or  Alooholio  Insanity— Bebuttal 
— SuRREBUTTAL. — ^Wherc  expert  evidence  for  the  defendant  had  gone 
fully  into  the  subject  of  the  necessary  symptoms  of  alcoholic  in- 
sanity, and  this  testimony  was  contradicted  in  rebuttal  by  expert 
witnesses  for  the  prosecution,  it  was  not  improper  for  the  court  to 
refuse  to  allow  other  expert  evidence  for  the  defendant  In  sur- 
rebuttal     (Id.) 

10.  Privileged  Communications — ^Physician  and  Patient. — ^The  role 

as  to  privileged  communications  between  a  party  and  his  phyaidaa 
has  no  application  in  a  criminal  case.     (Id.) 

11.  Hypothetical  Question  as  to  Insanity— Facts  w  Evidence. — 
A  hypothetical  question  to  a  physician  based  upon  assumed  iaets 
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In  evidence  in  connection  with  the  shooting,  and  asking  him  for  hie 
opinion  upon  sneh  hypothesis,  as  to  whether  such  a  subject  asking 
Bueh  questions  and  acting  in  such  a  manner  was  under  certain 
insane  delusions,  is  not  subject  to  the  objection  that  it  called  for  an 
opinion  as  to  the  defendant's  sanity.     (Id.) 

IS.  Bbibkby— A<;quittal-— Adyigb  to  Jury— Jbopabdt — ^Appeal  bt 
Pboplb — ArpiSMANCE.— Upon  a  charge  of  bribery  where  a  trial 
was  had,  and  at  the  close  of  the  evidence  the  court  advised  and 
directed  the  jury  to  acquit  for  want  of  sufficient  evidence  to  war> 
rant  a  conviction,  whereupon  the  jury  rendered  a  verdict  of  not 
guilty,  jeopardy  has  attached,  and  there  cannot  be  another  trial 
for  the  same  offense;  and  upon  appeal  by  the  people  from  the  order 
of  the  court  advising  and  directing  the  jury  to  acquit,  the  order 
will  be  affirmed,  without  reference  to  the  merits  of  the  questions 
discussed  by  the  appellant.     (People  v.  Hill,  145.) 

It.  Violation  op  Pbimabt  Election  Law — Defense — ^Evidenci  Bs- 
rosE  Grand  Jubt — Exemption  fbom  Prosecution — Jurisdiction 
— ^Prohibition. — ^Under  an  indictment  against  an  officer  of  a  pri- 
mary election  for  willful  neglect  and  refusal  to  perform  his  duty 
in  violation  of  section  41  of  the  Penal  Code,  the  exemption  of 
the  defendant  from  prosecution  under  section  64  of  the  Penal  Code 
for  having  been  a  witness  for  the  prosecution,  is  matter  of  defense 
to  be  proved  under  the  plea  of  not  guilty,  and  to  be  availed  of  upon 
the  trial;  and  a  writ  of  prohibition  wiU  not  lie  to  prevent  the  prose- 
cution under  the  indictment,  which  is  not  in  excess  of  the  jurisdic- 
tion of  the  superior  court.  (Bebstock  v.  Superior  Court  of  the 
City  and  County  of  San  Francisco,  808.) 

14.  Construction  op  Section  64  op  Penal  Code.— Section  64  of  the 
Penal  Code,  providing  that  "no  prosecution  can  afterwards  be  had 
against  such  witness,"  cannot  be  construed  as  placing  such  prosecu- 
tion beyond  and  outside  of  the  jurisdiction  of  any  court,  or  taking 
from  the  court  in  which  a  criminal  proceeding  is  pending  the 
jurisdiction  to  determine  whether  or  not  the  proceeding  is  barred 
under  that  section  by  reason  of  facts  bringing  the  case  within  it 
(Id.) 

15.  Constitutional  Law — Protection  op  Witness.— The  privilege  of 
defense  against  a  prosecution  furnishes  to  the  witness  all  the  pro- 
tection guaranteed  by  the  constitution,  that  no  person  shall  be 
compelled  to  be  a  witness  against  himself  in  a  criminal  action; 
and  it  was  not  designed  that  the  witness  should  stand  in  any  better 
position  under  the  bill  of  rights  by  reason  of  his  exemption  from 
prosecution  than  any  innocent  person.     (Id.) 

16.  Challenge  to  Voter  under  Priicart  Election  Law — Require- 
ment OP  Oath  Valid. — The  oath  required  to  be  administered  to  a 
voter  challenged  under  the  primary  election  law,  on  the  ground 
that  ho  baa  no  bona  fide  present  intention  of  supporting  the  nomi- 
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nees  of  the  party  in  whose  nominating  convention  he  eeeki  to 
participate  by  voting  for  delegates  thereto,  does  not  violate  section 
6  of  article  II  of  the  constitution  as  to  secreey  in  voting;  and  the 
law  requiring  such  oath  is  authorized  by  section  2%  of  the  same 
article,  adopted  in  1900,  empowering  the  legislature  to  determine 
the  tests  and  conditions  under  which  aleeton  may  participate  in  any 
primary  election.     (Id.) 

17.  Distinction  between  Larceny  and  Falsi  Pextensxs. — Where  the 
possession  of  property  is  obtained  by  a  defendant  by  fiilae  pre- 
tenses  and  fraudulent  artifice,  with  the  original  intention  to  appro- 
priate it  to  the  defendant's  use,  such  appropriation  is  larceny,  if 
the  title  remained  in  the  one  who  delivered  the  property  to  the 
defendant;  and  the  crime  is  that  of  obtaining  property  under  false 
pretenses,  if  the  intention  was  to  past  the  title  thereof  to  the 
defendant.     (People  v.  Delbos,  734.) 

18.  Pboov  or  Grand  Larceny — Money  Delivered  to  Pay  voe  Lodo- 
iNG-HousE — ^Palsb  Statement  as  to  Price. — ^Evidence  that  money 
was  delivered  to  the  defendant  with  which  to  pay  for  a  lodging- 
house  purchased  by  the  defendant  for  the  prosecuting  witness,  in 
respect  of  which  the  defendant  had  made  a  false  statement  as  to 
tlio  price,  with  the  original  intention  to  appropriate  the  differenoe 
of  four  hundred  dollars  in  price  to  her  own  use,  and  that  such 
misappropriation  was  made,  is  sufficient  to  show  that  the  title  to 
the  money  remained  in  the  prosecuting  witness  until  delivered  in 
payment  as  proposed,  and  will  sustain  a  verdict  of  guilty  of  grand 
larceny.     (Id.) 

19.  Theory  of  Defense — Purchase  of  Lodoino-Housb  prom  De- 
fendant— Improper  Exclusion  of  Evidence. — Where  the  theory  of 
the  defense  was  that  the  defendant  bought  the  lodging-house  with 
her  own  money,  and  sold  it  for  an  extravagant  price  to  the  prose- 
cuting witness,  and  received  the  money  in  controversy  upon  such 
sale,  such  theory,  if  proved,  would  exclude  the  crime  of  larceny; 
and  where  the  testimony  of  the  defendant  and  some  other  corrob- 
orating evidence  harmonized  with  such  theory,  it  was  prejudicial 
error  to  exclude  a  question  of  the  defendant  to  the  prosecuting 
witness,  on  cross-examination,  tending  to  elicit  whether  she  had  not 
purchased  the  lodging-house  from  the  defendant.     (Id.) 

20.  Impeachment— Motives  of  Prosecutino  Witness — Foundation. 
— It  was  proper  to  impeach  the  motives  of  the  prosecuting  witness 
by  proof  that  she  had  instituted  the  prosecution  for  the  purpose 
of  extorting  money  from  the  defendant;  but  in  order  to  lay  the 
foundation  for  such  impeachment,  the  prosecuting  witness  should 
first  be  directly  asked  if  she  had  not  begun  the  prosecution  for 
that  purpose.     (Id.) 

81.  Murder — Instructions — Self-Defensb. — ^Upon  a  trial  for  mur- 
der, v'liore  there  was  no  evidence  tending  to  show  self-defense,  and 
the  defendant  claimed  an  accidental  killing,  it  wan  proper  to  refuaa 
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iastraetioiiB  vpon  the  subjeet  of  seif-dofeiiM.  (People  ▼.  Manning, 
100.) 

ML  AFFLioABiLFnr  OF  lNSTBUGnoN&— Butt  of  Tbial  Ooubt. — ^The  trial 
eonxt  should  only  give  suek  infltrnctions  as  are  applicable  to  the 
•videnee  ia  the  ease,  and  is  not  required  and  ought  not  to  give 
iastruetions  applicable  to  some  possible  theory  which  is  entireljr 
outside  of  the  ease  as  shown  by  the  evidence.     (Id.) 

tS.    MUBDEB — EVIDBNGl — ^AFFXABANOB    OF    DiFXNDANT'S    WIFB— HABM- 

LESS  BuLiNG.— Where  the  theory  of  the  proseeutioa  was  that  the 
murder  with  which  the  defendant  was  charged  was  eommitted  on 
a  certain  Sunday  about  one  o'clock  in  the  afternoon,  and  that  his 
wife  had  participated,  a  ruling  allowing  a  question  of  a  witness  who 
had  seen  the  wife  on  the  afternoon  of  that  day,  as  to  the  appoaiance 
of  defendant's  wife,  was  harmless,  where  the  answer  was  tiiat  she 
looked  all  right     (People  v.  Antony,  124.) 

Mr  Admission  of  Wife's  Tbunk— XTsb  bt  Both  Pabties— Blood- 
stained Gabuents. — The  court  properly  admitted  in  eyidence  the 
trunk  checked  by  defendant's  wife  after  the  homicide,  on  the  even- 
ing of  that  day,  where  the  evidence  shows  that  it  was  used  by  both 
parties,  and  contained  garments  admitted  to  belong  to  the  defend- 
ant, which  were  stained  with  human  blood,  which  were  offered  in 
evidence.     (Id.) 

S5.  Wife  Seen  at  Depot— Habmless  Buling.— Where  it  was  shown 
without  objection  that  the  wife  of  the  defendant  was  at  the  depot 
on  the  evening  after  the  homicide,  purchased  a  ticket  and  checked 
the  trunk  on  it  to  San  Francisco,  and  was  with  the  defendant  when 
he  was  arrested  en  route,  it  could  not  have  been  material  to  admit 
evidence  objected  to  as  to  when  the  train  left  the  place  of  the 
homicide  that  evening,  and  whether  defendant's  wife  was  sees  at 
the  depot  on  that  evening.     (Id.) 

26.  Motive  of  Bobbebt— Monet  Founb. — ^Where  the  theory  of  the 
prosecution  that  the  motive  of  the  ainrder  was  the  robbery  of  a 
large  sum  of  money  belonging  to  the  deceased,  bags  of  money  found 
upon  the  person  of  the  defendant,  and  also  a  sum  of  money 
secreted  in  the  clothing  of  his  wife,  who  was  arrested  aad  looked 
up  with  him,  were  properly  admitted  in  evidence.     (Id.) 

27.  iNSFEonoN  OF  DuoBAMS  BT  Jubob—Pbesumftions.— Where  dia- 
grams showing  the  location  of  the  defendants  and  the  locatioa  of 
an  adjoining  house  and  of  a  eloset  there,  behind  which  the  body 
of  the  deceased  was  found,  and  the  location  of  other  adjoining 
houses,  were  admitted  in  evidence  and  referred  to  without  objection 
the  inspection  of  the  diagrams  by  a  juror  could  not  be  presumed 
injuriously  to  affect  the  defendant,  or  to  show  the  reception  of  any 
additional  evidence,  in  the  absence  of  evidence  that  the  diagrams 
eontained  anything  not  testified  to.     (Id.) 

26.    MUBDEB— OONSFIBAOT    OF     ESCAPED    Ck>NVIOTS— BIA8    OF    JUBOBS— 

Ofihiok  Based  ok  Pubuo  Buhob. — ^tJpon  the  trial  of  a  charse 
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of  murder  against  one  of  several  convicts  who  escaped  from  the 
state  prison,  where  the  homicide  was  committed  bj  another  con- 
vict in  taking  the  life  of  one  of  the  guards,  and  the  conviction 
of  the  defendant  must  rest  upon  an  unlawful  conspiracy  of  the 
•onvicts,  in  which  the  defendant  was  engaged,  to  escape  from  the 
state  prison,  in  the  attempt  to  carr/  out  which  the  murder  was  com- 
mitted, jurors  who  testified  that  thej  had  an  opinion  that  there 
must  have  been  a  conspiracj  to  escape,  and  that  the  killing  was 
done  in  pursuance  of  it,  which  opinion  was  based  on  common  rumor 
and  published  statements,  but  did  not  include  an  opinion  as  to 
defendant's  guilt  or  participation  in  the  conspiracy,  and  that  they 
eould  act  fairly  and  impartially  in  the  case,  are  not  disqualified 
by  reason  oi  such  opinion.     (People  ▼.  Murphy,  502.) 

29.  Distrust  or  Testimony  or  Convict — Juror  not  Disquaufdedu — 
The  statement  of  a  juror  that  he  would  take  the  testimony  of  s 
convict  with  distrust,  that  he  did  not  believe  that  convicts  are  as 
apt  to  tell  the  truth  as  free  men,  but  that  he  had  no  prejudice  toward 
a  convict,  ana  would  believe  some  of  them  under  oath,  and  would 
judge  of  the  value  of  a  convict's  testimony  by  his  manner  of 
giving  his  evidence  and  the  surrounding  circumstances,  and  would 
weigh  it  as  he  would  that  of  a  free  man,  would  not  disqualify  the 
juror.     (Id.) 

30.  Evidence — Res  Gestae — Possession  of  Dynamitb  bt  Conspira- 
tors— Question  for  Jury. — Evidence  was  admissible  to  prove  as 
part  of  the  res  gestae  that  while  the  conspiracy  of  the  escaping 
convicts  was  in  progress  one  of  them  had  dynamite  in  his  possession. 
The  question  whether  there  was  a  conspiracy,  and  whether  the  per- 
son having  the  dynamite  was  one  of  the  conspirators,  was  for  the 
jury,  under  the  evidence  and  instructions  of  the  court.     (Id.) 

SI.  Inadmissible  Evidence — Conduct  or  Defendant  in  Prison. — ^B  1- 
aence  was  properly  excluded  to  show  what  the  conduct  of  the  de- 
fendant was  while  he  was  in  prison,  prior  to  the  attempted  escape. 
(Id.) 

32.  IMPBOPKR  Gboss-Ezamination. — A  question  asked  by  defendant's 
counsel  on  cross-examination  of  a  witness,  whether,  if  he  was  a 
'* stool-pigeon,''  h  would  be  in  the  good  graces  of  the  officers,  was 
properly  rejected  as  irrelevant  and  calling  for  the  eonelusion  or 
opinion  of  the  witness.     (Id.) 

33.  Impeachment  or  Verdict — ^Affidavits  ab  to  Declarations  of 
Jurors. — The  court  did  not  err  in  refusing  to  consider  affidavits  as 
to  the  declarations  of  jurors  to  defeat  the  verdict  in  a  case  where 
their  own  affidavits  are  not  permissible  by  statute  for  that  purpose. 
(Id.) 

34.  Instructions — ^Reasonable  Doubt. — Where  the  court  has  else- 
where clearly  and  fully  instructed  the  jury  upon  the  question  of 
r^RRonable  doubt,  and  the  degree  of  evidence  necessary  to  a  eonvie- 
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tion,  they  could  not  be  misled  by  an  instruction  that  it  was  their 
duty  to  eonYicty  if  the  testimony  is  sufficient  to  convince  them  "as 
reasonable  men  beyond  a  reasonable  doubt,  that  the  defendant  did 
eommit  the  act  charged,  although  the  fact  may  be  surrounded  in  a 
degree  by  a  doubt."  The  doubt  last  referred  to  is  not  a  reasonable 
doubt.     (Id.) 

85.  Chinxsb  Mubdkb  Cas« — ^Identitt  of  Defendant  in  Bottbt — Con- 
vucnng  evidencb — ^mlsconduct  of  juey — reading  newspaper 
Abticlbs. — ^Upon  the  trial  of  one  of  five  Chinamen  jointly  accused 
of  murder,  where  the  identity  cf  the  defendant  was  in  doubt,  and 
the  testimony  of  rival  Chinese  tongs  was  such  that  deliberate  per- 
jury must  have  existed  on  one  side  or  the  other,  it  was  prejudicial 
misconduct  for  jurors  to  have  reau  newspaper  articles  stating  tuu. 
the  district  attorney  had  arrested  for  perjury  a  witness  for  the 
defense  who  testified  that  an  identifying  witness  was  elsewhere  when 
the  murder  was  committed,  and  that  a  policeman,  who  testified  to 
the  same  effect,  would  have  to  battle  to  keep  out  of  the  penitentiary 
if  information  said  to  be  in  possession  of  the  district  attorney  was 
correct     (People  v.  Chin  Non,  561.) 

36.  Proof  of  Misconduct — Affidavits  of  Jubors — Action  of  Bis 
TRiCT  Attorney— Admission. — Though  the  defendant  cannot  prove 
misconduct  of  the  jury,  either  by  affidavits  upon  information  and 
belief,  or  by  positive  affidavits  of  jurors,  to  impeach  the  verdict 
against  him,  the  reason  of  the  rule  as  to  affidavits  of  jurors  does 
not  apply  where  such  affidavits  showing  misconduct  of  the  jury  were 
produced  by  the  district  attorney  to  show  the  facts,  and  to  excuse 
them,  as  far  as  he  could.  The  misconduct  being  thus  in  effect 
admitted  by  the  district  attorney,  requires  t^e  granting  of  a  new 
trial.     (Id.) 

37.  Perjury — Instruction — Omission — ^Absence  of  Bill  of  Excep- 
tions— Conceivable  Pround  for  Omission. — ^Upon  a  trial  for  per- 
jnry,  an  instruction  to  the  effect  that  if  the  jury  were  satisfied 
beyond  a  reasonable  doubt  by  the  testimony  of  two  witnesses,  or 
of  one  witness  and  corroborating  circumstances,  that  the  testimony 
given  at  the  trial  in  question  was  false,  their  verdict  should  be 
guilty,  though  such  instruction  omits  the  necessary  elements  that 
such  testimony  was  willfully  false,  and  with  the  knowledge  of  the 
aet'endant  that  it  was  false,  is  not  ground  for  reversal,  ia  the 
absence  of  a  bill  of  exceptions,  it  being  conceivable  that  the  omitted 
elements  of  the  offense  were  adroittea  on  the  trial  to  exist,  leaving 
only  the  elements  of  falsity  to  be  determined.  (People  t.  Won.*; 
Fook  Sam,  114.) 

38.  Statement  of  Court  to  Jury — ^Admission  of  Averments  Other 
THAN  Falsity — Correctness  not  Reviewable. — ^A  statement  of 
the  court  to  the  jury  that  all  of  the  allegations  of  the  informa- 
tion were  admitted  by  the  defendant  except  the  question  as  to 
whether  the  testimony  was  true  or  false,  can  be  reviewed  only  on  a 
bill  of  exceptions  showing  the  proceedings.     (Id.) 
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t9.  Bape  —  Inform ATioM  —  Distinct  Counts  —  TV)R0«  —  Intebooobsx 
WITH  YoTTNO  Girl. — ^An  information  for  rape  does  not  ehargv  two 
offenses  where  the  same  rape  upon  the  same  female  on  the  nmr 
daj  is  charged  in  two  distinct  counts,  the  first  of  which  aTsra  foree 
▼iolencCy  and  resistance,  without  stating  age,  and  the  Mcond  ol 
which  simplj  alleges  sexual  intercourse  with  her,  being  under  tiic 
age  of  sixteen  years;  although  it  would  have  been  preferable  t* 
expressly  state  that  the  matters  and  things  so  set  forth  wevt  ie 
■eriptive  of  ene  and  the  same  offense.     (People  t.  Jailles,  SOI.) 

40.  81NQUI  CouNiv— Psoor  Under  First  Count.— All  of  the  allegation 
of  the  two  counts  might  have  been  joined  in  one  count,  or,  if  th 
matter  in  the  second  count  were  wholly  omitted,  proof  of  tbo  fact 
stated  therein  would  have  supported  a  conviction  under  tbt  irs. 
count     (Id.) 

41.  AvxRMENT  Of  Bbsistakgs. — The  allegation  that  the  defmidanl 
did  violently  and  feloniously  assault  and  ravish  and  carnally  kBo^^ 
iuch  female,  ''she  having  resisted  his  said  assault,  and  said  roist 
ance  having  been  then  and  there  overcome  by  the  force  asA  Ho 
lence''  of  the  defendant,  necessarily  means  that  she  reeistod  tfic 
whole  assault  to  the  very  accomplishment  ef  the  act  charged,  aac! 
that  the  act  was  accomplished  only  by  overcoming  her  reaistaBce 
by  force  and  violence.     (Id.; 

42.  Instruotions  —  Definition  of  OrrsNSB  —  Hariclbss  Omission— 
Negation  of  Wutehood. — ^Where  the  evidence  clearly  estabUahed 
without  the  slightest  pretense  to  the  contrary,  that  the  prosecutrix 
was  not  the  wife  of  the  defendant,  and  in  another  part  of  tiw 
charge  the  court  correctly  defined  the  offense  as  including  as  act 
of  sexual  intercourse  with  a  person  not  the  wife  of  the  perpetrator, 
the  omission  in  another  instruction  stating  what  was  necessatj  to 
a  conviction  under  the  first  count  to  state  that  it  waa  nece— aiy 
to  show  that  the  prosecutrix  was  not  the  wife  of  the  defeadaai 
was  not  prejudicial.     (Id.) 

48,  Instruction  as  to  '^  Moral  Certainty.  "—An  instruction  m  to 
*  *  moral  certainty,  * '  held  not  to  be  construed  as  defining  simply  H^t 
degree  of  certainty  ' '  which  a  person  would  feel  justifled  to  aet  vpoii 
in  matters  of  importance  to  himself."     (Id.) 

44.  Instruction  as  to  Witnesses — Knowledge  o*  roRT. — ^Ab  iaatmcr 
tion  relative  to  any  witness  in  general,  that  the  ^"ij  might  take  into 
consideration  his  manner,  relation  to  the  controversy,  ete.,  which 
merely  states  facts  already  within  their  knowledge  as  men  of  mm- 
mon  sense,  is  not  prejudicial.     (Id.) 

45.  Refusal  of  Requests. — It  was  not  prejudicial  error  to  refnso  to 
give  requested  instructions  substantially  given  in  the  charge  of  tbe 
court.     (Id.) 

46.  Evidence  —  Impeachment  —  Contradictory  Statement — Tousum 
Language — ^Refusal  to  Strike  Out. — ^Where  a  witness  sought  to 
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1m  impeached  bj  evidence  of  ft  contradictoiy  statempiit  made  ftt 
ft  eertain  time  and  place  in  the  presence  of  two  witnes^^ea,  one  of 
whom  was  a  opamah  interpreter,  and  each  of  whom  testified  to  the 
eontradietoiy  etatemeat,  it  waa  not  arror  to  refuae  to  strike  out 
the  avidenee  of  the  other  witneas  aa  hearsay  because  he  testified 
an  eroas-examination  that  the  statement  was  in  the  Spanish  lan- 
guage and  that  he  understood  Spanish,  though  he  did  not  under> 
Btand  ereiy  word  and  sentence  of  it,  and  could  not  speak  it  con* 
aeetedlj,  and  could  not  tell  connectedly  what  was  uttered,  and  that 
his  knowledge  of  the  exact  worda  spoken  waa  derived  at  the  time 
from  such  Spaniah  interpreteer.     (Id.) 

7.  BoBBKftT— Supposr  OF  Ykbdiot. — Upon  the  trial  of  a  defendant 
charged  with  robbery,  where  the  prosecuting  witness,  who  was 
robbed,  testified  explicitly  to  all  the  circumstances  of  the  crime, 
and  clearly  identified  the  defendant  as  one  of  its  perpetrators,  the 
credibility  of  his  testimony  waa  matter  for  the  jury,  and  the  ari- 
dence  is  iuflicient  to  support  their  verdict  of  guilfy.  (Peopla  ▼. 
Kelly,  119.) 

18.  Immaterial  Tistimont— Habmlxss  Bulino.— Where  the  testimony 
of  a  witness  for  the  prosecution  waa  immaterial,  the  refusal  of  the 
court  to  strike  it  out  could  not  have  injured  the  defendant     (Id.) 

(9.  OoKDiTioN  OF  Street  Lights. — It  was  competent  for  the  prosecu- 
tion to  show  the  ordinary  course  of  business  of  the  city  with  regard 
to  its  electric  lighta  and  their  general  or  usual  condition  at  the 
place  of  the  robbery.  Testimony  aa  to  the  condition  of  the  lights 
at  a  place  not  shown  by  the  evidence  to  be  the  place  of  the  robbery 
was  improperly  admitted,  but  waa  harmless,  where  it  could  not 
have  injured  the  defendant,  under  the  circumstances  in  proof.     (Id.) 

30.  Measurements  bt  Witness. — ^Where  the  prosecuting  witness  tes- 
tified tuat  he  pointed  out  to  another  witness  the  place  of  the  crime, 
such  other  witness  may  testify  to  measurements  made  by  him  from 
that  place.     (Id.) 

51.  Impeachment  of  Witness — Conyiotion  of  Several  Fblonibs. — 
A  witness  for  the  defendant  may  be  asi&ed  aa  to  several  different 
feloniea  of  which  ha  has  been  convicted,  and  which  ha  admitted. 
(Id.) 

52.  Misconduct  of  Distriot  Attornxt— Prior  Conyiotioni — Credi- 
bility OF  Witnesses. — ^It  was  not  misconduct  for  the  district 
attorney  to  allude  in  hia  argument  to  prior  convictions  of  felony 
which  were  admitted  by  witnesses  on  the  part  of  the  defendant, 
including  the  defendant,  aa  affecting  their  credibility.     (Id.) 

53.  Objection  to  Question — HabmleR'^  Answer. — Where  a  harmless 
answer  was  given  to  a  question  objocted  to  by  the  defendant,  ha 
was  not  prejudiced  by  the  ruling  upon  the  question.     (Id.) 

34.  Beoistration  under  False  Names. — Evidence  was  admissible  for 
the  prosecntioB  to  show  that  prior  to  the  commission  of  the  robbaiy 
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the  defendant  and  one  of  bis  confederates  registered  at  a  boarding- 
konse  under  false  names;  but  e^^dence  was  not  admissible  for  the 
defendant  to  show  that  after  his  arrest  he  was  booked  at  the  police 
station  under  a  false  name.     (Id.) 

59.  Admission  or  Defendant — Preijminaby  Proof  not  Bequibxd. — 
Evidence  of  an  admission  of  the  defendant  in  a  conversation  that  on 
the  night  of  the  robbery  tie  slept  in  a  box-car  was  material  and 
admissible,  without  preliminary  proof  that  it  was  voluntary,  it  not 
being  a  confession  of  guilt.     (Id.> 

5G.  Insteuction  as  to  Distrust  of  False  Witness — Credibility  Left 
TO  Jury. — An  instruction  as  to  the  distrust  of  a  witness  whose  tes- 
timony in  one  respect  is  willfuUy  false,  the  effect  of  which  is  thai 
the  jury  must  reject  his  testimony,  unless  they  shall  be  convinced 
of  its  truth  in  other  respects,  leaves  the  credibility  of  the  witnesf^ 
to  the  jury.     (Id.) 

$7.  Hypothetical  Instruction — Ownership  of  Property  Omitted— 
Undisputed  Fact. — ^An  instruction  to  find  the  defendant  guilty  if 
they  should  believe  certain  facts  hypothetically  stated,  which  in 
eluded  aU  the  facts  constituting  the  crime  of  robbery  except  that 
what  was  taken  from  the  person  robbeu  was  his  property,  was  not 
misleading,  where  there  was  no  dispute  as  to  his  ownership,  and  i( 
was  distinctly  proved  wiinout  conflict.     (Id.) 

58.  Bobbery — instructions — Applicability  to  Evidence. — Upon  a 
trial  for  robbery,  where  the  evidence  shows  that  it  was  committe<l 
by  means  of  force,  without  any  element  of  fear,  it  was  not  neces- 
sary or  proper  to  instruct  the  jury  upon  the  subject  of  fear  a? 
defined  by  section  212  of  the  Penal  Code.     (People  v.  Modina,  142.) 

59.  Instruction  as  to  Lesser  Crimb^Duty  of  Dependant. — ^If  the 
defendant  wishes  an  instruction  as  to  the  right  of  the  jury  to  find 
him  guilty,  if  the  evidence  warrants,  of  any  lesser  crime  included 
within  the  greater  one  of  which  he  is  charged,  it  is  his  duty  to 
ask  it;  and  if  he  fails  to  do  so,  he  cannot  complain  that  it  waa  not 
given.     (Id.) 

60.  Misconduct — Abrupt  Remark  of  Trial  Judok — Courtesy. — ^It  was 
not  misconduct  for  the  trial  judge  abruptly  to  make  remarks  call 
ing  the  attention  of  counsel  for  the  defendant  solely  to  the  fact 
disclosed  by  the  record  that  many  unnecessary  repetitions  of  ques- 
tions and  irrelevant  inquiries  had  been  made  on  the  eross-exami 
nation  of  the  prosecuting  witness,  if  it  does  not  appear  thai 
vne  cause  of  the  defendant  was  prejudiced  by  such  remarks.  Is 
such  ease  the  proper  courtesy  which  shall  be  exercised  between 
eourt  and  counsel  must  be  left  to  the  judge's  own  sense  of  pro- 
priety.    (Id.) 

61.  Points  not  Urged  in  Brief — Oral  Argument. — The  practice  of 
making  points  in  oral  arguments  of  criminal  cases  not  urged  in  the 
appellants'  briefs,  is  not  to  be  approved,  especially  where  no  reason 
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appears  or  is  given  whj  they  yvero  not  made  there;  and,  in  such 
case,  the  neglect  to  make  the  point  originally  would  be  sufficient 
reason  for  declining  to  consider  it.     (Id.) 

DAMAGES.    See  Eminent  Domain,  2-6;  Mines  and  Mining,  17;     Nui- 
sance^ 1;  Bailroad,  3,  4. 

DEED. 

1.  Deliveby — Escrow — Final  Delivery  after  Death — Lite  Estate 
Reserved  to  Grantor. — A  deed  delivered  absolutely  to  a  third  per- 
son in  escrow,  to  be  delivered  to  the  grantees  named  upon  the 
death  of  the  grantor,  vests  the  title  immediately  in  the  grantees, 
qualified  only  by  a  life  tenancy  in  the  grantor,  which  from  the 
nature  of  the  transaction  was  reserved.     (Wilhoit  v.  Salmon,  444.) 

2.  Construction  of  Deei>— Grant  of  "Rents,  Issues,  and  Profits" 
— Bight  of  Life  Tenant  to  Emblements  Divested. — ^Where  the 
deed  by  its  terms  granted  all  of  the  interest  of  the  grantor  in  the 
land,  "together  with  the  rents,  issues,  and  profits  thereof,''  it 
divested  the  grantor  as  life  tenant  of  all  right  to  emblements  and 
grain  rental  from  unharvested  growing  crops  to  which  the  per- 
sonal representative  of  the  grantor  would  otherwise  be  entitled  at 
the  time  of  the  grantor 's  death,  and  vested  the  same  in  the  grantees 
under  the  deed.     (Id.) 

See  Cancellation;  Easement,  4;  Quieting  Title,  8. 
DISTRICT  COURTS  OF  APPEAL.    See  Attorneys  at  Law,  X 

DIVORCE. 

1.  Absolute  Decree  Deemed  Interlocutory — Excess  of  Power- 
Void  Part  Rejected. — ^An  absolute  decree  of  divorce,  entered  with- 
out a  previous  interlocutory  decree,  since  the  amendments  to  fhe 
Civil  Code  requiring  the  entry  of  interlocutory  decrees,  must  be 
deemed  interlocutory  in  so  far  as  it  adjudges  the  right  to  a  divorce, 
if  sufficient  in  form  for  that  purpose,  and  the  remainder  of  the 
final  decree,  being  in  excess  of  the  power  of  the  ecort,  mubt  be 
rejected  as  null  and  void.     (Claudius  v.  Melvin,  257.) 

2.  Void  Order  Vacating  Interlocutory  Part  of  Decree — Entry 
Nunc  Pro  Tunc. — After  the  lapse  of  the  time  for  appeal  or  motion, 
without  any  attack  upon  the  interlocutory  part  of  the  final  decree, 
the  court  lost  all  power  to  vacate  it,  and  an  order  thereafter  made 
assuming  to  vacate  the  whole  decree,  and  to  order  a  new  interlocu- 
tory decree  to  be  entered  nunc  pro  tunc,  was  void  and  ineffective. 
(Id.) 

3.  Time  for  Final  Decree — Mandamus. — The  time  for  a  final  decree 
began  to  run  from  the  date  of  entry  of  the  interlocutory  part 
•f  the  former  final  decree,  and  where  the  court,  after  the  lapse  of 
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a  jear  therefrom,  refused  a  request  to  enter  a  final  decree,  beeanse 
the  interlocutory  decree  ordered  to  be  entered  nwie  pro  time  was  not 
aetuallj  entered  until  a  much  later  date,  and  a  year  therefrom  had 
not  eTpiTed,mandamiu  will  lie  to  compel  the  entry  of  the  final 
decree,  without  regard  to  the  ftiiiM  pro  time  date  of  entry.  (Id.) 
«•  Void  Final  Dkckei — ^Modification — Pown  of  Ooukt — Pbohibi- 
noN. — A  final  decree  of  divorce  entered  without  a  previous  inter- 
locutory decree,  since  the  enactment  of  the  law  requiring  the  entry 
of  interlocutory  decrees,  is  void  upon  its  face  se  far  aa  it  is 
final;  and  the  court  has  power  after  the  lapse  of  more  than  one  year 
thereafter  to  modify  it  by  vacating  so  much  thereof  as  awards  an 
absolute  decree,  without  affecting  the  decree  in  so  far  as  it  may 
determine  that  the  plaintiff  is  entitled  to  a  divorce.  Prohibition 
will  not  lie  to  prevent  such  order  or  further  proceedings  thereunder. 
(Grannis  t.  Superior  Court  of  the  City  and  County  of  San  Fran- 
sisco,  245.) 

i.  i^UBuc  Policy — Intebist  of  Stati — ^Law  not  to  n  Waivxd— 
OouLATERAL  ATTACK  UPON  Jttbisdiction. — ^In  view  of  the  public 
policy  and  interest  of  the  state  in  the  matter  of  marriage  and 
divorce,  and  the  fact  that  a  divorce  depends  upon  legislative  grant 
and  is  subject  to  the  legislative  will,  it  is  not  competent  for  the 
parties  to  a  divorce  proceeding  to  waive  the  law  restricting  the 
power  of  the  court  to  enter  a  final  decree  of  divorce;  and  the  ques- 
tion being  one  of  law  purely,  and  not  of  fact,  the  jurisdiction  of 
the  court  over  the  subject-matter  of  such  final  decree  is  always 
open  to  collateral  attack,     (id.) 

6.  POWZB  OF  LSOISLATUBB — JUBISDICTION  OF  DlYOBCX— RlOULATION  OF 

Pbockduu. — ^The  legislature  has  not  assumed  to  destroy  the  con- 
stitutional grant  of  jurisdiction  in  cases  of  divorce,  but  it  has 
power  to  make  reasonable  regulations  aa  to  the  proceedings  by 
which  such  jurisdiction  is  exercised  and  to  prescribe  the  terms  and 
conditions  on  which  a  divorce  may  be  granted,  and  the  provisions 
upon  the  subject  of  interlocutory  and  final  decrees  are  not  unoon- 
stitutionaL     (Id.) 

7.  Alimony  Pbndino  Appkal — ^Disgbxtion. — ^Upon  appeal  1^  the  wife 
from  an  interlocutory  decree  of  divorce  granted  to  the  hus- 
band, the  superior  court  has  discretion  to  require  the  husband  to 
pay  the  wife  such  an  amount  as  may  be  necessary  for  her  support 
pending  the  appeal,  and  its  order  making  the  allowance  will  not 
be  disturbed  upon  appeal  of  the  husband  therefrom  if  no  abuse  of 
discretion  appears.     (Gay  v.  Gay,  237.) 

8.  GkK}D  Faith  of  Wife's  Apfeal,  How  Determined. — ^The  question 
of  the  good  faith  of  the  wife's  appeal  and  the  merit  thereof  is  not 
to  be  determined  solely  upon  the  inspection  of  the  judgment- roll; 
but  is  to  be  determined  upon  the  showing  made  in  the  court  grant- 
ing the  allowance  upon  which  the  order  was  based.  Where  the 
wife's  affidavit  stated  that  the  appeal  was  taken  in  good  faith  and 
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upon  the  adTice  of  her  attorney,  and  showed  proeeedinga  pendimg 
on  motion  for  a  new  trial  npon  a  proposed  bill  of  exceptions  and 
affidavits,  the  court  had  the  right  to  take  all  the  facts,  and  the 
right  of  the  wife  to  use  the  settled  bill  of  exceptions  on  appeal 
from  the  judgment,  into  consideration  in  determining  the  question 
of  good  faith  and  merit.  (Id.) 
9.  Judicial  NoncB  of  Fosmeb  PBOG£EDiNGs--43HowiNa  Good  Faith. 
— ^Upon  the  question  of  good  faith  of  the  wife  this  court  will  take 
judicial  notice  of  former  proceedings  instituted  bj  her  in  this 
court  te  compel  the  settlement  of  a  bill  of  exceptions  which  the 
court  had  refused  to  stetle,  and  of  other  proceedings  in  this  ease 
bearing  generallj  on  the  same  subject.     (Id.) 

10.  Pixvious  Denial  of  Aumont — Nzw  Facts — Bms  Adjudioata  In- 
applicable.— The  court  was  not  precluded  from  allowing  alimonj 
pending  the  appeal  taken  from  the  judgment  bj  reason  of  a  pre- 
vious denial  of  a  motion  for  alimonj  pending  an  appeal  about 
to  be  taken.  The  doctrine  of  re$  adjiidicta  ia  inapplicable  to 
motions  in  a  pending  action;  and  the  court  had  discretion  to 
entertain  a  new  motion  for  alimony  pending  the  appeal  taken, 
ux>on  new  facts  stated,  notwithstanding  the  denial  of  the  former 
motion  was  without  prejudice  to  a  renewal  of  it,  ''in  ease  a  motion 
for  new  trial  is  made  and  denied.''     (Id.) 

11.  Allowance  or  Lump  Sum  in  Advance — ^Denial  of  Aumony  in 
DscEEs— Discretion  of  Coubt — ^Reasonable  Allowance. — ^Where 
the  court  had  discontinued  temporary  alimony  by  the  interlocutory 
decree,  it  had  discretion  to  order  a  lump  sum  to  be  paid  after  the 
appeal  taken,  in  order  that  she  might  be  placed  in  such  a  situa- 
tion that  in  the  future  she  would  be  enabled  to  live  upon  the 
monthly  allowance  made,  which  was  at  a  considerably  less  rate  thaa 
had  been  previously  allowed  for  temporary  alimony  prior  to  the 
decree,  it  appearing  that  the  whole  allowance  made,  including  the 
lump  sum,  was  very  reasonable  and  moderate,  in  view  of  the  wealth 
of  the  husband  anu  the  indigent  circumstances  of  the  wife.     (Id.) 

EASEMENT. 

1.  Pbescbiptive  Bioht  of  Way— Suppobt  of  Finding— Law  of  Case 
— Previous  Affirmance  of  Obdeb  Gbantino  New  Trial. — In  an 
action  to  enjoin  the  defendant  from  obstructing  a  private  way, 
in  which  plaintiff  relies  upon  a  prescriptive  title  to  the  easement, 
the  principles  announced  upon  a  former  appeal,  granting  a  new 
trial,  which  necessarily  determined  that  the  evidence  was  of  such 
a  nature  ss  would  sustain  a  finding  of  adverse  user,  must  be 
deemed  the  law  of  the  case  upon  a  second  appeal;  and  where,  as 
the  result  of  the  new  trial,  the  court  found  that  the  plaintiff  bad 
acquired  a  prescriptive  title  to  the  easement,  upon  substantially  the 
same  evidence,  it  cannot  be  held,  upon  the  second  appeal,  that  the 
finding  is  unsupported,     (if'rana  v.  Mendonca,  640.) 
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2.  EviDENGB — Original  Gift  of  Way — Continuous  User  under 
Claim  of  Bioht. — ^Evidence  given  b7  the  plaintiff,  that  more  than 
forty  years  ago  defendant  'a  predecessor  gave  the  title  to  the  private 
way  to  the  plaintiff,  ia  consistent  with  the  theory  that  plaintiff 
based  a  claim  of  right  upon  the  gift,  and  has  been  using  the  way 
under  such  claim  of  right  ever  since.     (Id.) 

8.  Loss  BY  Disuse — Support  of  Findings — Interference  with  User 
— Legal  Proceedings. — ^A  finding  of  continuous  user  by  the  plain- 
tiff and  his  tenants  for  thirty-seven  years,  when  defendant  prevented 
further  use,  negatives  loss  by  disuse  during  that  period,  and  is 
sustained  by  evidence  of  user  to  some  extent  each  year  by  plaintiff 
and  his  tenants,  and  that  upon  interference  therewith  legal  pro- 
ceedings were  promptly  begun  to  enforce  plaintiff's  right.     (Id.) 

4.  Water-Ditches — Construction  of  Deed — Extension  Granted  as 
Easement — Appurtenance. — ^A  deed  to  a  water  company  of  water- 
ditches  described,  and  "also  all  the  rights,  privileges,  immunities, 
franchises,  and  easements  thereunto,  or  unto  either  of  said  ditches, 
belonging,"  conveys  an  extension  of  one  of  the  ditches,  which  was 
a  necessary  right  of  way  incidental  to  the  main  ditch,  including  the 
light  of  receiving  water  therein  appropriated  by  the  main  ditch 
and  discharging  it  through  the  extension  upon  another 's  land.  Such 
extension  and  right  is  an  easement  attached  and  appurtenant  to 
the  main  ditch,  which  passed  with  the  transfer  thereof.  (Pogae 
T.  Collins,  435.) 

6.  Injunction  against  Execution  Sale  of  Extension. — The  grantee 
under  such  deed  may  enjoin  an  execution  sale  of  such  extension 
of  the  main  ditch,  under  execution  issued  against  the  grantor. 
(Id.) 

See  Eminent  Domain,  1-6;  Injunction,  2;  Nuisance,  2;  Water  and 
Water-Rights,  6. 

ELECTION. 

1.  Election  Contest — Appeal  after  Sixty  Days— Review  of  Errors 
IN  Admission  and  Rejection  of  Ballots. — Although  the  rule  that 
the  sufficiency  of  the  evidence  to  sustain  the  decision  of  the  court 
cannot  be  reviewed  upon  an  appeal  taken  more  than  sixty  days 
after  the  rendition  of  the  judgment  is  applicable  to  election  eon- 
tests,  yet  errors  in  the  admission  and  rejection  of  ballots  excepted  to 
at  the  trial  are  not  witnin  that  rule,  and  may  be  reviewed  upon  an 
appeal  from  the  judgment  taken  after  the  lapse  of  that  period. 
(McCarthy  v.  Wilson,  323.) 

£•  Ballots  Improperly  Admitted — Distingxhshing  Marks. — Ballots 
stamped  after  the  words  * '  No  nomination, ' '  or  stamped  after  a  writ- 
ten name,  or  stamped  with  two  crosses  after  the  same  name,  or 
containing  pencil-marks  in  an  improper  place,  bear  distinguishing 
marks,  and  were  improperly  admitted  in  evidence.     (Id.) 
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8.  Ballots  Improperlt  Excluded — Marks  not  Distinguishing. — 
Ballots  containing  marks  not  sufiiciently  distinguishing  to  invalidate 
them  were  properly  excluded  from  evidence.     (Id.) 

4.  Oppiczrs  of  Election — Ineligibility — Officers  Db  Pacix>— 
— Voters  not  Disfranchised. — The  ineligibility  of  officers  of  elec- 
tion, who  were  in  fact  appointed  and  served  as  officers  de  facto , 
cannot,  in  the  absence  of  a  showing  of  fraud,  disfranchise  the 
voters  of  the  precinct     (Id.) 

6.  Neglect  of  Election  Officers  Wrtnour  Injury. — ^The  neglect 
of  the  election  officers  to  comply  with  the  law  by  failing  to  write 
their  names  across  the  seal  of  the  envelope  containing  the  ballots 
cannot  operate  to  disfranchise  the  voters  of  the  precincts  at  which 
such  neglect  occurred,  where  the  ballots  were  properly  preserved 
and  it  is  manifest  that  no  injury  resulted  from  such  neglect.     (Id.) 

6,  Findings  —  Immaterial  Omissions  —  Eligibility  —  Pleading. — 
Whore  the  findings  of  the  court  were  against  the  appellant,  the 
omissions  to  find  as  to  his  eligibility,  or  as  to  the  eligibility  of 
respondent,  not  stated  as  a  ground  of  contest,  or  as  to  facts  admit- 
ted by  the  answer,  were  immaterial.     (Id.) 

See  Criminal  Law,  13-16. 

EMINENT  DOMAIN. 

1.  Condemnation  of  Bight  of  Way  for  Railroad — Fee  Reserved  to 
Owner. — ^Upon  the  condemnation  of  land  for  a  right  of  way  for 
a  railroad,  under  the  law  of  this  state,  the  railroad  company  is 
only  entitled  to  condemn  an  easement  over  the  land,  consisting  of 
the  exclusive  right  to  the  use  of  the  surface  for  railroad  purposes, 
leaving  the  fee  in  the  owner  of  the  land.  (Southern  Pacific  Rail- 
road Company  y.  San  i^'rancisco  Savings  Union,  290.) 

2.  Measure  of  Value  of  Easement. — In  ordinary  cases  of  agri- 
cultural lands,  building  lots,  and  lands  with  minerals  tn  aitu, 
where  the  fee  is  of  no  practical  value  to  the  owner,  the  measure  of  the 
value  of  the  easement  is  the  value  of  the  fee;  yet,  in  all  cases,  the 
theory  of  the  ownership  of  the  fee  remains,  and  whenever  it  can 
be  shown  as  a  fact  that  the  fee  burdened  with  the  easement  has 
some  substantial  value  to  its  owner,  such  value  is  reserved  to  him, 
and  must  be  considered  in  determining  the  value  of  the  easement 
condemned.     (Id.) 

8.  Oil-Bfjirino  Land — Erroneous  Exclusion  of  Evidencb. — ^Where 
tne  land  taken  for  the  right  of  way  consists  of  a  strip  along  the 
boundary  of  a  tract  of  oil-bearing  land  owned  by  the  defendant, 
and  leased  for  oil  purposes,  it  was  error  to  exclude  evidence  to  show 
that  the  oil  beneath  the  surface  of  the  strip  reserved  to  the  owner 
had  a  substantial  and  distinctive  value  which  might  be  availed  of 
by  wells  sunk  by  the  owner  on  the  adjoining  tract.     (Id.) 
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4.  Limited  Bights  of  Bailboad  Gompa.nt. — ^In  no  case  has  the  rail- 
road eompanj  the  right  to  use  the  fee  hj  digging  beneath  the 
surface  and  taking  minerals  or  oils  therefrom,  which  are  reserved 
to  the  owner  of  the  fee,  who  is  the  owner  of  adjoining  land.     (Id.) 

5.  Evidence — IiIabket  Valub  of  Land — Opinion  of  Witness — Motion 
TO  Strike  Out. — ^A  witness  who  has  fully  qualified  himself  on 
direct  examination  to  give  his  opinion  as  to  the  market  value  of  oil- 
bearing  lands  is  not  shown  on  cross-examination  to  have  given  a 
merely  speculative  opinion  because  he  presented  matters  influenc- 
ing his  opinion  without  entering  into  details  or  estimates.  Where 
onlj  part  of  his  testimony  on  cross-examination  was  improper,  it 
was  not  error  to  refuse  to  strike  out  the  whole  of  his  testimonj 
(Id.) 

6.  Pbogressive  Decreasb  in  Peoductiveness  OF  OiL-FiBLD — Admis- 
sible Evidence. — Evidence  is  admissible  to  show  a  progressive 
decrease  in  the  productiveness  of  the  oil-field  within  which  the 
land  in  question  is  situated,  as  bearing  upon  the  market  value  of 
the  land  in  question  as  oil-bearing  land.     (Id.) 

7.  Private  Road — Sufficiency  of  Bond — Erasure — ^Recitals  of  Pe- 
tition.— In  an  action  to  condemn  a  right  of  way  for  a  private  road, 
the  bond  accompanying  the  petition  is  not  rendered  insufficient 
because  the  words  '*  jointly  and  severajiy^'  were  erased  therefrom, 
the  legal  effect  being  tne  same  where  the  principal  and  each  of 
the  sureties  are  bound  in  the  same  sum;  nor  is  the  bond  objection- 
able because  in  its  recitals  the  petition  is  inaccurately  referred  to 
as  describing  the  land  as  that  of  the  defendant,  whereas  it  also 
included  the  land  of  the  petitioner,  the  identity  of  the  petition 
referred  to  being  sufficiently  dear.  (County  of  Mariposa  t. 
Knowles,  1.) 

8.  x;EP03iT  OF  Money  Awarded — Construction  of  Code. — Where  the 
damages  awarded  to  the  viewers  were  deposited  in  the  treasury 
by  the  petitioner  as  a  party  interested  in  the  private  road,  under 
the  proviso  in  section  2689  of  the  Political  Code,  and  it  was  kept 
separate  from  the  county  moneys,  it  is  all  that  was  required.  The 
provisions  requiring  the  damages  to  be  set  apart  in  the  treasury  out 
of  the  proper  fund  applies  only  to  county  moneys,  and  not  to 
moneys  paid  by  a  private  party  under  the  proviso;  and  the  pro- 
visions of  section  4145  of  the  Political  Code  relating  to  auditor's 
certificate  have  no  application  to  such  money.     (Id.) 

ESCROW.    See  Deed.  * 

ESTATES  OF  DECEASED   PERSONS. 

1,  Distribution — Trusts — Decision  upon  Appkaii — ^Pinal  Account 
— adjudication  as  to  Expenses — Marsh alino  Assets. — ^Where, 
upon  a  former  appeal  from  a  decree  of  distribution,  this  court  de- 
cided that  a  trust  created  by  the  will  of  the  deceased  was  void  as  to 
the  real  property  and  valid  aa  to  the  personal  property,  and  ordered 
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distribution  accordinglj,  the  court  below,  upon  the  going  down  of 
the  remittitur,  properly  reinsed  an  application  of  the  beneficiaries 
of  the  trust  to  marshal  assets  so  as  to  imx>08e  a  share  of  the  ex- 
penses of  administration  upon  the  real  property,  where  it  appeared 
that  all  Bucn  expenses  were  included  as  paid  out  of  the  personal 
property  in  the  settled  account  of  the  executor,  which  had  become 
a  final  adjudication  between  the  parties.     (Estate  of  Pichoir,  404.) 

2.  Bents  and  Profits  of  Bealtt — Improfeb  Re-Examination  of 
Settled  Account — ^Rights  of  Heir. — The  court  in  probate  had  no 
power,  in  carrying  out  the  decision  of  this  court  as  to  the  distribu- 
tion of  the  realty,  to  re-examine  the  settled  account  of  the  executor 
to  ascertain  whether  any  part  of  the  moneys  included  therein  repre- 
sented the  net  amount  of  rents  and  profits  collected  by  the  executor 
from  the  real  property;  but  the  decision  of  this  court  ordering 
distribution  of  the  real  estate  to  the  heir  must  be  construed  as 
operating  upon  the  estate  in  its  condition  at  the  time  of  the  going 
down  of  the  remittitur,  anu  the  heir  will  be  entitled  to  the  rents 
and  profits  as  part  of  the  realty  which  had  accrued  since  the  settle- 
ment of  the  account  rendered  prior  to  the  former  appeal.     (Id.) 

8.  Claims — Voluntabt  Payment. — A  brother  of  a  deceased  person, 
who  made  a  voluntary  payment  of  a  debt  due  from  the  decedent 
for  professional  services  of  a  physician  rendered  during  the  last  ill- 
ness, without  taking  an  assignment  of  the  claim,  and  without  request 
to  make  sucn  payment,  and  with  no  promise  of  repayment,  cannot 
recover  upon  a  claim  presented  against  the  estate.  (McGlew  t.  Mc- 
Dade,  553.) 

4.  Evidence — Disqualification  of  Witness. — One  who  has  rendered 
services  to  the  deceased  cannot  testily  as  to  any  matter  of  fact  that 
occurred  before  the  death  of  the  deceased,  in  his  own  favor  or  in 
favor  of  an  assignee.     (Id.) 

5.  Action  on  Bond  of  Administrator — Liability  Undetermined  by 
Order. — An  action  will  not  lie,  pending  the  administration  of  the 
estate  of  a  deceased  person,  upon  the  bond  of  the  administrator 
lor  an  alleged  breach  thereof  prior  to  any  order  of  the  probate 
court  determining  his  liability  therefor,  and  ascertaining  the 
amount  of  his  indebtedness.     (Nickals  t.  Stanley,  724.) 

6.  Action  against  Estate— Parties. — ^In  an  action  against  the  admin- 
istrator of  the  estate,  as  such,  the  sureties  on  his  bond  are  not  proper 
parties  defendant.     (Id.) 

7.  action  for  Insurance  Money  Payable  to  Widow— Application 
TO  Debts  of  Estate. — Neither  the  administrator  in  his  official 
capacity  nor  the  sureties  on  his  bond  are  liable  in  an  action  by  the 
widow  of  the  decedent  for  the  appropriation  of  the  proceeds  of  an 
insurance  policy  payable  to  her,  which  were  collected  by  the  admin- 
istrator and  applied  to  the  payment  of  funeral  expenses  and  other 
debts  of  the  estate.     (Id.) 

CXLVL  Cal.— ^2 
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8.     GONVIBSION   BY    ADMINISTRATOR — ESTATE     NOT    LIABLE  AT    LaW^— 

The  administrator,  in  his  individual  capacity  alone,  is  liable  to 
the  widow  for  a  wrongful  conversion  of  insurance  money  belonging 
to  her,  and  held  by  him  in  trust  for  her.  The  estate  cannot  be 
held  liable  for  his  tort,  in  a:i  action  at  law  therefor,  although  per- 
sons interested  in  the  estate  may  have  profited  thereby,  whatever 
might  be  the  liability  of  the  estate  in  equity  upon  proper  averments. 
(Id.) 

•.  Settlement  of  Account — Appeal  raoM  Order — Service  op  Notice. 
^Upon  appeal  from  an  order  settling  the  account  of  an  executor, 
the  notice  of  appeal  need  not  be  served  upon  a  creditor  whose  claim 
was  aUowed,  and  who  is  not  shown  by  the  record  to  have  appeared 
at  the  settlement  of  the  account,  nor  upon  attorneys  who  had 
rendered  legal  services  to  the  executor,  to  whom  he  was  directed  to 
pay  certain  sums  as  compensation  therefor.  (Estate  of  Carpenter, 
661) 

10.  Allowance  to  Attorney  ioe  Absent  Minors — Jurisdiction — Pre- 
sumption OF  Notice. — The  court  had  jurisdiction,  under  section 
1718  of  the  Code  of  Civil  Procedure,  prior  to  its  repeal,  to  appoint 
an  attorney  to  represent  absent  minors  who  have  no  general  guar- 
dian, and  to  make  an  allowance  to  such  attorney,  payable  from  the 
portion  of  the  heirs,  legatees,  or  devisees  represented.  Where  it  is 
found  that  the  order  fixing  the  fee  was  duly  given,  made,  and  en- 
tered, it  must  be  presumed  that  it  was  not  ex  parte,  but  upon 
proper  notice,  in  the  absence  of  any  showing  to  ^Jie  contrary  in  the 
record.     (Id.) 

11.  Allowance  of  Interest  to  Executor  ufon  Advances — Findings 
— ^Absence  of  Evidence. — An  executor  who  has,  without  his  fault, 
necessarily  advanced  money  to  an  estate  for  its  benefit  may  be 
allowed  such  advances,  with  interest  thereon,  and  findings  that  the 
advances  were  proper  and  beneficial,  and  were  made  at  a  time  when 
there  were  no  funds  of  the  estate  in  his  hands,  and  resulted  in  the 
preservation  of  the  estate,  are  sufficient  to  sustain  the  allowance  of 
interest,  and  cannot  be  assailed  in  the  absence  of  a  bill  of  exceptions 
showing  the  evidence  taken  at  the  hearing,     (id.) 

12  x'atment  of  Executor  to  Exclusion  oir  Attorney  for  Minor 
Heirs. — The  court  did  not  err  in  allowing  the  payments  to  the 
executor  for  aavances  and  interest  before  paying  the  claim  of  the 
attorney  for  the  minors,  whose  allowance  is  subject  to  the  payment 
of  all  expenses  of  administration  and  debts,  ana  is  payable  oat  of  a 
distribution  fund  which  can  have  no  existence  untU  such  expenses 
and  debts  are  paid.     (Id.) 

13.  Objection  to  Annual  Account — Condition  of  Estate — Order  of 
Settlement. — An  objection  to  the  annual  account  of  the  executor, 
that  it  does  not  show  what  property  or  estate  is  in  the  possession 
of  the  executor,  does  not  preclude  the  court  from  settling  the 
account;  nor  is  it  essential  that  the    order  settling  such  account 


Estates  op  Deceased  Persons.  819 


ESTATES  OF  DECEASED  PERSONS  (Continued). 

shall  Bet  forth  the  present  condition  of  the  estate,  or  show  the  prop- 
erty and  estate  on  hand,  together  with  its  value.     (Id.) 

14.  Revibw  upon  Appeal — Subsequent  Refusal  to  Amend  Find- 
ings.— ^Upon  appeal  from  the  order  settling  the  nceount,  this  court 
cannot  consider  a  refusal  made  more  than  a  month  after  the  taking 
of  the  appeal,  to  amend  the  findings  of  fact  made  upon  the  settle- 
ment of  the  account.     (Id.) 

15.  Void  Will — Recovery  or  Assets  by  Administrator. — An  instru- 
ment reciting  that  a  sum  of  monej  has  been  placed  in  the  hands  of 
two  persons  to  keep,  care  for,  and  invest  the  same  for  him  in  case 
of  the  death  of  the  party  executing  it,  and  providing  for  the  dispo- 
sition thereof  by  them  in  certain  sums  to  persons  named,  or  the 
survivors  of  them,  after  his  death,  vested  no  present  interest  in 
such  persons,  but  is  tcatamontary  in  its  character,  and  is  void  where 
not  executed  according  to  the  statute  of  wills.  In  the  event  of  his 
death  his  administrator  may  recover  such  sums  of  moneys  as  assets 
of  his  estate.     (Demartini  v.  AUegretti,  214.) 

16.  Statute  or  Limitations  Inapplicable. — ^Where  the  action  hj  the 
administrator  was  brought  within  two  months  after  the  death  of  the 
party  executing  the  instrument  the  statute  of  limitations  is  inap- 
plicable thereto,  and  the  lapse  of  time  from  the  date  of  the  instm- 
ment  is  immaterial.     (Id.) 

17.  Girp  Causa  Mortis — Assigned  Certiticatb  of  Stock — (Jontrol  of 
Donor—- Delivery  After  Death — ^Property  of  Estate. — Where  the 
deceased  during  her  lifetime  maintained  dominion  and  control  of 
certificates  of  stock  in  a  building  and  loan  association,  and  drew 
all  dividends  thereon  after  the  delivery  of  assigned  certificates  to 
her  agent,  to  whom  she  delivered  other  shares,  with  a  pass-book, 
which  was  essential  to  a  transfer  of  shares,  the  fact  that  she  gave 
such  agent  oral  directions  to  deliver  the  assigned  shares  after  her 
death,  and  that  he  complied  with  such  direction^,  does  not  establish 
a  gift  causa  mortia,  and  such  assigned  shares  remained  the  prop- 
erty of  her  estate.     (Noble  t.  Qarden,  225.) 

18.  Chanox  of  Possession  before  Death  Essential — Testamentary 
Disposition. — In  order  to  constitute  a  gift  causa  mortia,  there 
must  be  an  actual  or  symbolical  delivery  and  change  of  possession 
of  the  thing  given,  or  of  the  means  of  obtaining  possession  and 
control  thereof,  so  as  to  constitute  an  executed  transfer  legal  or 
equitable,  during  the  lifetime  of  the  donor;  otherwise  it  is  a  testa- 
mentary disposition,  good  only  if  made  and  proved  as  a  will.     (Id.) 

19.  Accounts  of  Administratrix — Claim  for  Purchased  Mortgaqx— 
Taxes. — ^Where  an  administratrix  has  purchased  a  mortgage  claim 
which  has  been  allowed  and  settled  as  a  secured  claim,  and  the 
mortgaged  property  is  insufficient  in  value,  it  is  her  duty  to  list 
the  mortgage  for  taxation,  and  she  was  properly  disallowed  in  the 
settlement  of  her  final  account  for  taxes  paid  by  her  which  were 
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assessed  upon  the  land  and  would  have  been  assossed  on  the  mort- 
gage but  for  her  failure  to  list  it.     (Estate  of  MeDougaid,  196.) 

20.  Executed  Oral  Contract  to  Beducs  Interest  for  Patient  or 
Taxes — Insolvent  Estate — Evidence. — An  oral  agreement  between 
the  deceased  and  the  original  mortgagee,  wherebj  the  interest  on 
the  mortgage  note  was  reduced  from  ten  per  cent  to  seven  per  cent 
in  eonsideration  of  payment  of  taxes  hj  the  deceased,  in  so  far 
as  it  was  executed  in  his  lifetime,  was  valid;  but  where  the  estate 
is  insolvent  the  law  reduces  the  interest  to  seven  per  cent,  and  the 
administratrix  after  purchasing  the  mortgage  cannot  be  allowed 
to  profit  personallj  by  reason  of  such  oral  agreement,  and  evidence 
thereof  in  her  behalf  was  properly  excluded.     (Id.) 

8L  Consideration  fob  Agreement  to  Bsducb  Interest. — The  ad- 
vancing of  the  necessary  money  for  the  benefit  of  the  mortgagee, 
and  the  services  of  the  mortgagor  in  attending  at  the  office  of  the 
tax-collector,  making  the  payment,  and  procuring  the  receipt  there- 
for, all  of  which,  in  the  absence  of  such  agreement,  the  mortgagee 
must  do,  and  the  mortgagor  is  under  no  obligation  to  perform,  con- 
stitutes a  sufficient  consideration  for  the  agreement  to  rebate  the 
interest,  and  make  the  written  executory  agreement,  or  the  executed 
oral  agreement,  lawfuL     (Id.) 

22.  Dividends  from  Bents — Proceeds  of  Sale — Mortgagee  not  a  Pre- 
ferred Creditor. — Where  the  mortgage  was  purchased  by  the 
administratrix  personally  to  prevent  a  sale,  and  the  property  was 
not  sold,  rents  and  profits  of  the  mortgaged  real  estate  collected 
by  the  administratrix  cannot  be  deemed  part  of  the  proceeds  of  sale, 
and  the  owner  of  the  mortgage  has  no  lien  upon  them  and  is  not  a 
preferred  creditor  in  relation  thereto;  but  they  form  part  of  the 
general  assets,  and  where  the  estate  is  insolvent  proportional  divi- 
dends must  be  made  therefrom.     (Id.) 

23.  Entire  Mortgaob  Debt  to  Share  Proportionately. — For  the 
purpose  of  sharing  in  dividends  from  the  general  assets  in  such  case, 
the  entire  amount  of  the  mortgage  debt  is  to  be  deemed  a  debt 
of  the  fifth  class  under  section  1643  of  the  Code  of  Civil  Procedure, 
and  the  court  had  no  authority  to  inquire  into  the  value  of  the 
unsold  mortgaged  property,  and  to  allow  only  a  contingent  dividend 
for  the  amount  of  the  excess.     (Id.) 

24.  Construction  of  Code — Contingent  Claim — Mortgage  Debt. — 
Where  the  entire  mortgage  debt  is  due,  and  the  amount  is  undis- 
puted, it  is  not  a  contingent  or  disputed  claim  within  the  meaning 
of  section  1648  of  the  Code  of  Civil  Procedure.     (Id.) 

25.  Note  and  Mortgage — ^Purchase  bt  Administratrix  Individually 
— Assignment — Sufficiency  of  Presentation. — Where  the  widow 
of  the  deceased,  who  was  administratrix,  purchased  with  her  own 
funds  a  note  secured  by  mortgage  on  all  the  real  property  of  the 
deceased  to  preserve  it  from  foreclosure,  and  took  an  assignment 
of  the  mortgage,  the  presentation  by  her  of  a  secured  claim  against 
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the  estate  is  not  based  upon  the  assignment,  but  upon  the  note 
and  mortgage;  and  where  a  copy  of  the  note  accompanied  the  claim 
with  a  statement  that  it  was  secured  by  mortgage  upon  the  real 
property  of  the  deceased  described  in  the  inventory  on  file,  and 
giving  the  date  of  its  execution  and  acknowledgment,  with  the 
volume  and  page  of  its  record,  and  referring  to  the  inventory  and 
record  for  further  particulars,  the  presentation  was  sufficient  to 
identify  the  mortgage  and  justify  the  allowance  of  the  secured  claim, 
though  no  copy  of  the  assignment  was  set  out  therein.  (Estate  of 
McDougald,  191.) 

20.  Sufficiency  of  Allowance. — ^Where  the  claim  as  presented  was 
allowed  in  full,  the  words  '  *  approved  and  allowed ' '  indorsed  thereon, 
without  any  limitation  or  reservation,  must  be  taken  as  referring 
to  the  claim  as  presented,  which  purported  on  its  face  to  be  a 
secured  claim,  and  the  claim  must  be  deemed  to  have  been  allowed 
as  a  secured  claim.     (Id.) 

27.  EsTOPPEii  OF  Creditors — Settlement  of  Account. — The  creditors 
who  had  a  right  to  object  and  did  not  object  to  the  settlement  of 
the  secured  claim  allowed  in  the  first  settled  account  of  the  admin- 
istratrix are  concluded  thereby,  and  cannot  object  to  its  validity 
as  a  secured  claim  in  the  settlement  of  her  final  account.     (Id.) 

28.  Description  of  Claim  in  Settled  Account— Incidents  of  Al- 
lowed Claim — Adjudication  of  Bank. — ^The  fact  that  the  descrip- 
tion of  the  allowed  claim  in  the  first  settled  account  did  not  refer 
to  the  mortgage  security  or  the  date  of  the  purchase  after  the 
qualification  of  the  administratrix  is  immaterial,  where  the  descrip- 
tion sufficiently  identified  the  claim  on  file  which  showed  the  full 
particulars  of  the  mortgaj^e  lien,  and  of  the  property  mortgaged, 
and  the  date  of  its  assignment.  The  settlement  of  the  account 
was  an  adjudication  of  the  validity  of  the  claim  identified,  includ- 
ing all  incidents  thereto  shown  in  the  statement  of  the  claim  on  file 
as  presented  and  allowed,  necessary  to  establish  its  rank  or  class, 
which  need  not  be  contained  or  shown  in  the  account.     (Id.) 

29.  Settlement  of  Account  of  Executrix — Opposition  of  Creditors 
— Conflicting  Evidence — Beview  upon  Appeal. — An  order  settling 
the  final  account  of  an  executrix,  upon  opposition  of  the  public 
administrator  and  creditors,  will  not  be  disturbed  when  the  evidence 
upon  the  hearing  was  substantially  conflicting,  notwithstanding  the 
court  might  have  found  the  other  way  upon  some  particulars  of 
the  account.     (Estate  of  Gianelli,  139.) 

30.  Carrying  on  Business — ^Finding  of  Gain — ^Liability  of  Execu- 
trix.— The  executrix  must  account  for  all  of  the  estate  of  the 
decedent  which  came  to  her  hands,  and  could  not  profit  thereby;  and 
where  the  court  found,  upon  eonflicting  evidence,  that  she  had  made 
a  gain  in  carrying  on  the  business  of  two  stores  belonging  to  the 
estate  the  settlement  of  her  accounts  charging  her  with  such  gain 
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will  not  be  disturbed,  notwithstanding  losses  claimed  bj  her,  some  of 
which  were  not  satisfactorily  accounted  for.     (Id.) 

31,  Distribution  undes  Will — Devise  of  Residue  to  Nephews  ah0 
Nieces — ^Daughter  by  Former  Marriage. — Under  a  will  devising 
the  residue  of  the  estate  of  the  testatrix  to  her  nephews  and  nieees, 
distribution  was  properlj  limited  to  the  children  of  her  brothers 
and  sisters,  and  the  daughter  of  the  wife  of  a  brother  by  a  former 
marriage  was  properly  excluded  from  such  distribution.  (Estate  of 
Holt,  77.) 

82.  Evidence — Declarations  op  Testatrix— Intention  to  Bb  Found 
IN  Language  or  Will. — Where  the  declarations  of  the  testatrix 
failed  to  show  that  she  considered  and  treated  the  brother's  wife's 
daughter  by  the  former  marriage  as  her  niece,  evidence  of  her 
declarations  made  after  the  will  was  executed,  that  while  she  was 
not  her  niece  she  wanted  her  to  be  remembered  in  the  wiU,  and  con- 
sidered the  same  as  her  other  nieces,  was  inadmissible.  The  inten- 
tion of  the  testatrix  must  be  found  in  the  language  used  in  the  wiU, 
and  not  in  her  oial  declarations  as  to  what  she  intended.     (Id.) 

See  Appeal,  13;  Fraud,  7,  8;  Homestead,  1,  2;  Public  Adminis- 
trator; Wills. 

ESTOPPEL.  See  Benevolent  Association,  5;  Claim  and  Delivery; 
Estates  of  Deceased  Persons,  27;  Husband  and  Wife,  1-4; 
Judgment,  1-3;  Mines  and  Mining,  11;  Mortgage,  13-22. 

EVIDENCE.  See  Appeal,  6;  Benevolent  Association,  8-10;  Contract, 
1,  4,  5,  9;  Corporations,  8;  Criminal  Law,  2,  3,  9,  10,  13,  19, 
23-27,  29-33,  35,  36,  46-51,  53-56;  Easement,  1-3;  Eminent 
Domain,  5,  6;  Estates  of  Deceased  Persons,  4,  32;  Fraud, 
1,  13;  Husband  and  Wife,  2,  3;  Jury  and  Jurors,  3;  Municipal 
Corporations,  8;  Negligence,  3,  6,  6,  8-11;  New  Trial,  1,  2; 
Nuisance,  2;  Quieting  Title,  1,  2,  4-7;  Sale,  3-5;  Trespaas; 
Trusts,  1,  2;  Wills. 

EXCHANGE.    See  Fraud,  1,  8. 

EXECUTION. 

1.  Recovery  of  Monet  Paid  under  Protest— Redemption  tbou 
Sheriff's  Sale — Cloud  upon  Title  not  Shown — iNsumciENT 
Complaint. — A  complaint  in  an  action  to  recover  money  paid  to  the 
sheriff,  under  protest,  to  redeem  land  sold  under  execution  against 
plaintiff's  grantor,  upon  a  judgment  recovered  subsequent  to  plain- 
tiff's deed,  which  does  not  show  that  the  sheriff's  sale  was  a  doad 
upon  his  title,  does  not  negative  a  voluntary  payment,  and  fails  to 
state  a  cause  of  action.  (Maskey  v.  Lackmann,  777.) 
0.  Attachment — ^Releac:^  upon  Undertaking — Shebifp's  Return — 
Presumption   not   Negatived— Void   Sale. — Where  the   apparent 
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validitj  of  the  sheriff's  sale  against  the  plaintiff  depended  upon 
the  continuance  of  an  attachment  levied  prior  to  plaintiff's  deed, 
and  the  complaint  shows  that  the  sheriff  accepted  an  undertaking 
to  release  the  attachment,  and  released  it,  it  must  be  assumed,  where 
the  complaint  does  not  allege  the  contrary,  that  the  sheriff  released 
the  attachment  prior  to  the  return  of  the  writ,  and  that  the  return 
showed  both  the  levy  and  release,  and  that  the  lien  of  the  attach- 
ment was  thereby  extinguished,  and  that  no  evidence  aliunde  would 
be  required  to  show  that  the  sheriff's  sale  was  void  against  the 
plaintiff,  and  casts  no  cloud  upon  his  title.     (Id.) 

See  Constitutional  Law,  1-4;  Corporations,  13,    16;  Easement^  5; 
Homestead,  3-6,  8. 

EXECUTORS  AND  ADMINISTBATOBS.    See  Estates  of  Deceased 
Personal 

FEBBY.    See  Municipal  Corporations,  9,  10. 

PINDINGa 

1.  JuBT  Trial. — ^It  is  only  in  cases  solely  of  equitable  cognizance 
in  which  the  general  verdict  of  a  jury  will  not  support  a  judg- 
ment; but  where  the  plaintiff  has  been  ousted  fiom  possession, 
and  the  question  of  ownership  is  in  issue,  the  parties  are  entitled 
to  a  jury  trial  upon  that  issue,  and  their  general  verdict  thereui)on 
is  conclusive  upon  the  court,  and  no  findings  are  required  thereupon. 
(Reiner   v.    Schroeder,   411.) 

2.  Injunction  —  Ancillaby  Bemedy  —  Facts  Properly  Bectted  in 
Decree. — The  injunction  was  an  ancillary  remedy,  depending  upon 
the  question  of  ownership ;  and  it  was  sufficient  for  the  court  to  find 
in  its  decree  and  recite  therein  the  facts  sufficient  to  warrant  the 
injunction,  and  it  was  not  necessary  that  they  should  appear  in 
findings  separate  from  the  decree.     (Id.) 

See  Appeal,  6,  9;  Easement,  3;  Election,  6;  Landlord  and  Tenant^ 
8,  4;  Mortgage,  8,  11,  13;  New  Trial,  7,  8. 

FIBE  INSUBANCE.    See  Insurance,  4,  5. 

FOBFEITUBES.    See  Benevolent  Association,  7;  Contract,  17. 

FBANCHISE.    See  Railroad. 

FBAUD. 

1.  Exchange  op  Lands— Action  por  Bescission— Fals«  Beprbsen* 
TATioNs — Support  op  Findings — Conplicting  Evidence — Inpsb- 
EKCE  OF  Fact. — In  an  action  to  rescind  an  exchange  of  lands,  and 
to  set  aside  the  deeds  of  transfer  thereof  for  fraud  of  the  defend- 
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ant  in  falsely  rei^resenting  the  ebaraeter,  extent,  and  condition  ot 
his  land,  whereby  the  exchange  was  induced,  where  the  court  found 
in  favor  of  the  plaintiff  upon  conflicting  evidence,  the  fintlings 
in  accordance  with  the  testimony  for  the  plaintiff  must  be  accepted 
aa  correct;  and  any  inference  of  fact  which  the  court  may  reason- 
ably make  from  the  evidence  is  entitled  to  the  same  consideration 
in  support  of  a  finding  as  findings  of  fact  npon  conflicting  evidence. 
(Willey  ▼.  dements,  91.) 

t.  Valbe  BSPREBXNTATI0N8  OF  AasNT. — Where  one  who  had  formerly 
been  the  agent  of  the  plaintiff  for  the  collection  of  rents,  was 
defendant's  agent  to  seeure  the  exchange  of  lands,  his  false  repre- 
sentations to  her  respecting  the  character  and  condition  of  the 
defendant's  property  have  the  same  effect  to  bind  the  defendant, 
whether  made  in  the  presence  or  absence  of  the  defendant.     (Id.) 

8.  Pboof  of  Agency — Support  of  Findings. — The  fact  of  agency  for 
the  defendant  was  to  be  determined  by  the  court  upon  a  considera- 
tion of  the  entire  evidence  respecting  the  course  pursued  by  him 
during  the  negotiations,  rather  than  from  any  specific  testimony  by 
him  or  by  the  defendant  as  to  the  fact,  and  a  reasonable  inference 
of  such  fact  from  the  evidence  will  support  a  finding  of  the  fact. 
(Id.) 

4.  Oral  Misbsprbsbntations  not  Supsrsxdid  by  Written  Proposal. 
— Oral  misrepresentations  of  fact  made  by  the  defendant  and  his 
agent  as  inducement  for  the  plaintiff  to  make  the  exchange  of 
lands  were  not  superseded  by  a  written  proposid  for  the  exchange, 
signed  by  the  defendant  and  subsequently  accepted  by  the  plain- 
tiff, after  a  deed  from  her  had  been  fraudulently  obtained. 
(Id.) 

6.  Partial  Ratification — Other  Misreprbskntationb  Bbued  upon— 
Bbscission  after  Discovery. — Where  the  plaintiff,  induced  by 
fraud  to  consent  to  the  exchange,  did,  for  a  consideration,  subse- 
quently ratify  the  known  shortage  of  acreage,  but  was  still  imposed 
npon  by  other  false  representations  as  to  the  character  and  condi- 
tion of  the  property,  which  were  peculiarly  within  the  knowledge 
of  the  defendant,  and  which  would  not  be  disclosed  by  a  mere 
examination  of  the  property,  and  upon  which  she  was  to  rely  with- 
out any  investigation  for  the  purpose  of  ascertaining  their  truth, 
her  subsequent  ascertainment  of  their  falsity  gave  her  a  right  to 
rescind  the  said  ratification  as  well  as  the  original  transaction  of 
exchange.     (Id.) 

6.  Commission  Fraudulently  Demanded  by  Defendant's  Agent — 
False  Bepresentation — Payment  by  Defendant — Beimbursbment 
not  Bequired. — Where  the  defendant's  agent  falsely  represented 
to  the  plaintiff  grantor  that  he  was  acting  for  her  benefit,  and 
that  he  was  entitled  to  a  commission  from  her,  which  he  state«l  that 
defendant  had  agreed  to  pay  in  part  consideration  of  her  ratification 
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of  the  shortage,  and  that  defendant  woald  also  reduce  the  mortgage 
OB  the  property,  which  was  done  to  induce  the  ratification,  upon 
TCoeission  of  the  ratiiication,  as  well  as  the  original  transaction,  the 
plaintiif  grantor  was  not  required  to  refund  the  commission  paid 
hj  the  defendant  to  hia  agent.  (Id.) 
T.  A<moN  BY  HsiRS — Canoellation  of  Deed  foe  Fraud  and  Undue 

DiFLUENCE — ^BEOOyEBT  OF  REALTY — ABSENCE  OF  ADMINISTRATION.— 

An  heir  of  a  deceased  person  maj,  in  the  absence  of  administration, 
me  to  eancel  a  deed  obtained  from  him  in  his  liftime  by  fraud 
mnd  undue  influence,  and  to  recover  an  interest  in  the  real  property 
■0  fmndnlently  obtained.     (Page  ▼.  Garver,  677.) 

••  Statute  of  Limitations. — The  statute  of  limitations  applicable 
to  sneh  action  is  the  limitation  of  five  years  prescribed  by  section 
S18  of  the  Code  of  Civil  Procedure,  and  not  the  limitation  of  six 
months  after  death,  preseribed  by  section  863  of  the  Code  of  Civil 
procedure.    (Id.) 

0.  Banks — ^Pledge  of  Bonds — Assignment  to  Agent  of  Creditor^- 

PUBOHASE    BY    PRESIDENT— TRUST — CONSTEUOTIVE     FRAUD— ACTION 

BY  DEPOSITOR. — Where  railway  bonds  belonging  to  an  insolvent 
bank,  which  had  been  pledged  by  it  for  a  debt,  were,  upon  settle- 
ment of  the  debt  by  the  bank,  assigned  by  it  to  the  agent  of  the 
ereditors  for  a  specified  sum,  but  the  assignment  was  secretly  taken 
for  the  benefit  of  the  president  of  the  bank, — who  paid  such  sum 
OBt  of  his  own  money, — a  depositor  may,  on  behalf  of  himself  and 
other  depositorSy  maintain  an  action  to  enforce  a  trust  in  the  bonds 
■0  purchased  for  eonstructive  fraud.  (Dundon  v.  McDonald,  585.) 
10.  Pbopbb  Judgmbnt—Supfobt  of  Findings — ^Appbal. — Judgment 
upon  the  findings  in  favor  of  the  plaintiff  was  properly  rendered, 
directing  m  sale  of  the  bonds,  and  the  payment  to  the  president 
defendant  merely  of  the  amount  of  his  disbursement,  with  interest, 
leai  dividends  received,  and  payment  of  the  residue  to  the  bank,  less 
the  costs  and  counsel  fees  of  the  plaintiff;  and  where  the  findings 
are  supported  by  the  evidence,  the  judgment  for  the  plaintiff  and 
•a  order  denying  a  new  trial  to  the  president,  defendant,  will  be- 
affirmed  upon  appeaL    (Id.) 

tl.    BATOnOATION    OF    ASSIGNMENT— SUBSEQUENT    KNOWLEDGE    OF    PUB- 

GBA8B  BY  PRESIDENT.^ — ^Tho  fact  that  the  directors  of  the  bank 
Gzpreesly  ratified  the  assignment  of  the  bonds  to  the  agent  of  its 
ereditor  for  a  specified  sum,  upon  the  settlement  of  its  debt,  does 
not  tend  to  show  a  ratification  of  the  purchase  by  its  president, 
where  the  fact  that  its  president  was  interested  in  the  assignment, 
and  paid  the  amount  specified,  was  then  unknown  to  them.  Their 
subsequent  knowledge  of  the  fact  could  not  affect  the  prior  ratifica- 
tion, and  is  only  material  as  tending  to  show  a  subsequent  rati- 
fieation,  or  to  justify  a  finding  that  a  request  to  the  directors  to 
sue  would  be  unavailing.     (Id.) 
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12.  Demand  to  Sub. — Cboss-Complaint  by  Bank — ^Waiver. — Aside 
from  the  question  of  the  effect  of  the  allegations  and  findings,  the 
objection  that  a  demand  was  not  made  upon  the  directors  of  the 
bank  to  bring  the  suit  is  obviated  hj  the  filing  of  a  cross-eomplaint 
by  the  bank.     (Id.) 

13.  EviDENcs— Mabkbt  Yalux  of  Bonds  Pubghased — Harmless  Bul- 
mo. — It  was  error  to  exclude  evidence  as  to  the  market  value  of 
the  bonds  purchased  by  the  president,  but  the  onlj  consequence 
of  its  exclusion  is  that  it  must  be  assumed,  as  claimed  by  him,  on 
the  question  upon  ratification  or  actual  fraud;  but  that  fact  alone 
eould  not  prove  ratification,  and  where  the  judgment  was  not  passed 
upon  actual  fraud,  but  onlj  upon  eonstructive  fraud,  the  ruling 
was  harmless.     (Id.) 

See  Cancellation;  Corporations,  17-20. 
GIFT.    See  Easement,  2;  Estates  of  Deceased  Persons,  17,  18. 
GBANTOB  AND  GBANTEE.    See  Deed. 
GBOWING  CBOP.    See  Trespan. 

GUABDIAN  AND  WABD. 

1.  Admissions  by  Guardian — Minors  not  Bound. — ^Minors  who  neccs 
sarilj  appear  by  their  guardian  are  not  bound  by  the  admissions 
of  the  guardian  which  mean  the  sacrificing  or  giving  away  of  the 
ward's  property.     (Kid well  v.  Eetler,  12.) 

2.  Time  or  Bendbrino  Acoount — Jurisdiction. — ^Although  a  guardian 
is  not  required  to  render  an  account  until  the  expiration  of  a  year 
from  the  date  of  his  appointment,  he  is  not  prohibited  from  ren- 
dering it  sooner;  and  the  court  has  jurisdiction  to  settle  his  ac- 
count when  rendered  before  the  expiration  of  a  year.  (Guardian- 
ship of  Hay  den,  73.) 

3.  Duty  of  Guardian  to  Provide  tor  Ward — Settlement  aw  Ac- 
count— Agreement  or  Third  Person.— It  is  the  duty  of  the  guar- 
dian and  of  the  court  to  provide  out  of  the  income  of  the  estate  for 
the  comfort  and  support  of  an  incompetent  old  lady  who  is  helplesSi 
regardless  of  an  agreement  of  a  third  person  to  provide  for  her 
during  the  remainder  of  her  life,  in  consideration  of  the  conveyanee 
of  a  reversion  to  him,  if  she  is  not  cared  for  by  such  third  person. 
The  existence  of  such  an  agreement,  or  of  the  performance  and  the 
consideration  of  the  conveyance,  were  matters  to  be  determined  in 
other  suits  upon  proper  issue,  and  not  on  settlement  of  the  guard- 
ian's accounts.     (Id.) 

4.  Bills  Paid  for  Medical  Attendance — Items. — Bills  paid  for 
medical  attendance  and  services  rendered  to  the  ward  are  sof- 
ficiently   itemized   within  the  meaning  of  the  statute,   where  they 
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show  tho  date  of  the  payment,  the  amounti  the  person  to  whom  paid, 
and  the  nature  of  the  service.  Such  a  bill  need  not  contain  each 
item  going  to  make  up  the  charge.  (Id.) 
6.  Evidence  —  Submission  op  Cause  without  Argument  —  Discre- 
tion.— Where  the  court  mled  out  immaterial  evidence,  but  permitted 
maj  evidence  pertaining  to  the  guardian's  accounts,  but  the  eounsel 
for  contestant  offered  none,  and  did  not  ask  to  argue  the  case,  there 
was  no  abuse  of  discretion  in  ordering  the  ease  submitted  without 
argument.     (Id.) 

HABEAS  G0BPX7&    See  Contempt,  1;  Criminal  Law,  1. 

HOMESTEAD. 

1.  Probate  Homestead — Declaration  upon  Community  Property— 
Conveyances — Estate  op  Deceased  Wipe. — Where  a  homestead 
was  declared  upon  community  property,  and  the  husband  alone  there- 
after conveyed  it  to  a  third  person,  who  subsequently  conveyed  it  to 
the  wife,  the  surviving  husband  upon  the  administration  of  the 
estate  of  the  deceased  wife  is  entitled  to  have  the  homestead  set 
apart  to  him  absolutely.  The  conveyance  by  the  husband  alone 
passed  no  title  where  it  does  not  appear  to  be  in  trust  for  the  wife, 
and  the  deed  of  his  grantee  to  the  wife  conveyed  nothing,  even 
if  the  husband  consented  to  or  directed  it.     (Estate  of  Geary,  106.) 

2.  SuppiciENOY  op  Description  in  Declaration — Identity — Errone- 
ous Description  Disregarded. — ^Where  the  declaration  of  home- 
stead described  the  land  by  name  as  a  lot  of  one  hundred  and  sixty 
acres  on  which  the  husband  had  resided  with  his  family  for  three 
years,  which  was  then  unsurveyed  public  land  of  the  United  States, 
an  attempted  description  by  legal  subdivisions  which,  after  the  gov- 
ernment survey,  was  found  to  be  incorrect,  may  be  disregarded  as 
surplusage,  there  being  a  sufficient  description  to  identify  the 
premises.     (Id.) 

8.  Excess  in  Yalus— Levy  op  Execution  —  Pubohasi  Subject  to 
Levy. — The  levy  of  an  execution  upon  a  homestead  as  land  creates 
a  lien  thereupon  conditionally,  to  the  extent  of  any  excess  in  value 
above  the  homestead  exemption,  which  may  by  proper  proceedings 
be  determined  to  exist,  which  lien  becomes  absolute  when  such  ex- 
cess is  determined;  and  any  purchaser  of  the  homestead  premises 
after  such  levy  takes  subject  to  the  rights  of  the  judgment  plain- 
tiff to  have  the  land  sold  upon  such  proceedings.  (Lean  v.  Givens, 
739.) 

4.  Beport  op  Appraisers  as  to  Sale — ^Power  op  Court-— Ex  Parte 
Order  op  Sale. — In  proper  proceedings  to  have  the  homestead  ap- 
praised, after  the  filing  of  the  report  of  the  appraisers  showing  an 
excess  in  value,  and  that  the  homestead  cannot  be  divided,  no  no- 
tice of  hearing  of  the  report  is  required;  and  neither  the  court 
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nor  judge  is  given  power  to  revise  or  set  aside  the  decision  of  tho 
appraisers  as  to  the  possibility  of  making  a  fair  division.  The 
statute  in  such  ease  contemplates  an  order  of  sale  to  be  made  ej 
parte  from  an  inspection  of  the  report  alone.     (Id.) 

5.  Value  Determined  bt  Sale. — The  value  of  the  property,  in  saeh 
case,  is  to  be  finally  determined  by  exposing  the  property  to  sale; 
and  if  an  excess  of  value  is  bid  over  the  homestead  exemption  it 
conclusively  proves  that  the  value  exceeds  the  exemption,  and  the 
excess  is  of  right  applicable  on  the  debt.     (Id.) 

6.  Delay  aptee  Levy  of  Execution — Pendency  of  Suit — Abandon- 
ment OF  Levt-— Bbmsdt  by  Motion.— The  delay  of  sixteen  months 
after  a  levy  of  the  execution,  partly  explained  by  the  pendency  of 
a  suit  to  enjoin  the  sale,  does  not  establish  the  fact  that  the  exe- 
cution levy  was  abandoned.  If  the  subsequent  delay  was  deemed 
unreasonable,  the  procedure  should  have  been  by  motion  in  the 
superior  court  to  have  the  levy  vacated.     (Id.) 

7.  EuRAL  District  —  Ck)NTiouous  Land— Area  not  Limited  Except 
AS  TO  Value — ^Exemption. — The  area  of  property  which  may  be 
covered  by  a  declaration  of  homestead  in  a  rural  district  is  not  lim- 
ited, except  to  confine  its  value  to  the  sum  of  five  thousand  doUan. 
A  declaration  of  homestead  upon  community  property  covering  five 
hundred  and  twenty-three  and  ninety-four  one  hundredths  acres  of 
contiguous  land  of  the  value  of  three  thousand  dollars,  including  s 
pre-emption  claim  and  a  desert-land  claim,  and  water-rights  in 
which  the  claimant  had  a  part  interest  appurtenant  to  the  desert 
claim,  is  valid,  and  exempts  the  whole  property  claimed  from  execu- 
tion.    (Payne  v.  Cummings,  426.) 

f.  Injunction  to  Restrain  Execution  Sals— Proof  as  to  Desert- 
Land  Claim. — In  an  action  for  an  injunction  to  restrain  an  execu- 
tion sale  of  the  desert-land  claim  and  water-rights  included  in  the 
declaration  of  homestead,  it  was  not  necessary  to  prove  that  the 
desert-land  claim  was  devoted  to  any  special  or  profitable  use,  or  to 
any  use  other  than  as  part  of  the  homestead  resided  upon  and 
declared  upon.  It  is  sufficient  that  it  was  not  devoted  to  any  use 
inconsistent  with  its  use  as  a  homestead.     (Id.) 

%.  Part  Interest  in  Water-Biqhts — ^Appurtenance  to  Homestead.— 
The  interest  of  the  claimant  In  the  water-rights,  ditches,  etc,  though 
it  was  only  a  partial  interest  in  an  entire  water  system  held  jointly 
or  in  common  with  others,  yet,  as  it  was  obtained  specially  for  use 
upon  the  land  claimed  as  a  homestead,  and  was  necessary  and  ap 
purtenant  thereto,  became  part  and  parcel  of  the  homestead.  (Id.) 
10.  Death  of  Wife — Subsequent  Oonveyance  by  Husband — Exemp- 
tion not  Affected. — Upon  the  death  of  the  wife  the  homestead 
declared  upon  the  conununity  property  vested  absolutely  in  the  hus- 
band, and  continued  exempt  from  all  previous  debts.  The  husband 
bail  the  absolute  power  of  disposition  of  such  property  after  the 
wife's  death,  and  his  exemption  is  not  abandoned  or  afTeeted  by 
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the  eonveyanee  of  a  moietj  of  the  desert-land  claim  and  water- 
Tight  bj  the  husband  to  third  parties.     (Id.) 

11*  Exemption  of  Interest  Conveyed. — The  interest  convoyed  having 
been  at  all  times  exempt  from  execution  for  previous  debts,  is  still 
exempt  therefrom  in  the  hands  of  his  grantee.     (Id.) 

It,  Judgment  against  Husband  after  Wife's  Death — Prior  Debt- 
Injunction  AGAINST  Sale. — An  injunction  will  lie  to  restrain  tli( 
sale  under  execution  of  any  part  of  the  premises  covered  by  a  homo 
stead  claim  for  any  unsecured  debt  contracted  by  the  husband  prioi 
to  bis  wife's  death,  although  judgment  was  recovered  against  the 
husband  subsequent  to  her  death.     (Id.) 

OUSBAND  AND  WIFE. 

h  Claim  bt  Husband  of  Community  Pbopertt— Defense  by  Ezecu 
TiON  Creditob  of  Wifb — Estoppel  in  Pais  Sufficiently  Pleaded. 
—Where  the  action  for  claim  and  delivery  was  by  a  husband  for 
Alleged  community  property,  and  was  defended  by  an  execution 
ereditor  of  the  wife,  who  pleaded  an  estoppel  in  pais,  held  that 
facts  were  pleaded  with  sufficient  particularity  to  show  such  estoppel 
by  the  acts,  representations,  and  conduct  of  both  husband  and 
wife,  upon  which  the  creditor  was  entitled  to  rely,  and  did  rely, 
in  making  advances  to  the  wife  when  she  was  doing  business  in  her 
own  name  and  on  her  own  account,  as  reputed  owner  of  the  prop 
erty.     (Bashore  ▼.  Parker,  525.) 

8.  Impbopeb  Evidence  of  Estoppel. — Though  the  pleading  of  an 
estoppel  in  pais  was  sufficient,  the  court  erred  in  admitting  the  tes- 
timony of  witnesses  as  to  business  transactions  of  other  parties 
with  the  wife  and  her  son  by  a  former  marriage  covering  a  period 
of  twenty  years  prior  to  the  transactions  in  dispute,  and  in  admit 
ting  testimony  of  their  declarations  not  at  all  concerning  the  prop- 
erty involved  in  the  action,  and  not  proved  to  have  been  brought  to 
the  knowledge  of  the  husband  plaintiff,  nor  to  have  been  communi- 
eated  to  the  defendant  creditor  of  the  wife.  The  declarations  of 
the  wife's  son,  a  stranger  to  the  plaintiff,  were  wholly  inadmissible 
against  him;  and  the  declarations  of  the  wife,  made  in  his  absence, 
cannot  raise  an  estoppel  as  to  his  title  to  the  community  property. 

(Id.) 

Z.  Married  Woman  Engaging  in  Trade  —  Presumption  of  Com- 
munity Property  —  Burden  of  Proof. — Where  a  married  woman 
engages  in  trade  it  is  presumed  to  be  with  the  funds  of  the  com- 
munity, and  the  burden  of  proof  is  on  the  person  asserting  the 
property  to  be  her  separate  property.     (Id.) 

4.  Improper  Instruction  as  an  Estoppel. — An  instruction  that  "if 
a  husband  permits  his  wife  to  use  his  money  or  property,  real  or 
personal,  as  her  own,  for  a  considerable  period  of  time,  she  facur- 
ring  obligations  and  obtaining  credit  upon  the  faith  and  belief  oa 
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the  part  of  thoae  from  whom  she  obtained  eredit  that  the  property 
is  her  own,  the  husband  will  be  estopped  from  elaiming  saeh  prop- 
erty as  his  own  against  those  extending  credit  to  the  wife,"  U 
erroneous,  both  as  being  contrary  to  the  presumption  of  eommnm^ 
property,  and  as  eliminating  from  consideration  the  necessary  ele- 
ments of  an  estoppel  laid  down  in  subdivision  8  of  section  1962 
of  the  Code  of  Civil  Procedure.  (Id.) 
6.  Impeopek  iNSTBucnoK  roB  Detendants — Sepabatb  Pbopektt  Of 
Wife. — An  instruction  that  if  the  jury  believed  from  the  evidence 
that  any  of  the  property  involved  in  the  action  grew  oat  of  or 
was  bought  by  the  rents,  issues,  or  profits  of  any  real  property 
owned  by  the  wife  it  was  their  duty  to  find  for  the  defendants,  is 
erroneous,  in  not  limiting  their  duty  to  find  only  as  to  the  partienlar 
property  so  acquired,  and  not  generally.     (Id.) 

See  Divorce;  Homestead. 
INFANTS.    See  Guardian  and  Ward. 

INJUNCTION. 

1.  Appeal  fboic  Judgment  and  prom  Tempobabt  TNJTmcnoN— Osdie 
Merged  in  Judgment — ^Dismissal. — An  order  granting  a  temporary 
injunction  is  merged  in  the  judgment  making  the  injunction  per- 
petual, and  upon  an  appeal  from  both,  where  tiie  judgment  Is 
affirmed,  the  appeal  from  the  order  will  be  dismissed.  (Southern 
Calif omia  By.  Co.  v.  Workman,  80.) 

8.  Addition  to  Partt  Wall — Contract  —  Continual  Trespass  — 
Easement. — ^Under  an  agreement,  at  the  equal  cost  of  both  parties 
to  build  a  party  wall  to  a  specified  height,  there  is  no  implied 
right  of  one  party  without  the  consent  of  the  other  to  bufld  it 
higher;  and  an  injunction  will  lie  to  prevent  the  construction  of  a 
proposed  addition  to  such  party  wall  independently  of  the  questioa 
of  damages,  on  the  ground  that  such  construction  is  an  invasion 
of  the  right  of  the  plaintiffs,  constituting  a  continual  trespass  upon 
his  real  property,  which  may  ripen  into  an  easement.  (Henna  ▼. 
Lankershim,  70.) 

t.  Bestraining  Order — Preuminart  Injunction  —  UNDBRTAXofG 
Bequibed. — The  issuance  of  a  restraining  order  under  sections  589 
and  530  of  the  Code  of  Civil  Procedure,  without  an  undertaking, 
refers  only  to  the  time  intervening  between  an  application  for  an 
injunction  and  the  day  fixed  in  the  order  to  show  cause.  An  sv 
parte  restraining  order  granted  to  plaintiff  before  the  defendant's 
appearance,  until  the  further  order  of  the  court,  is  a  preliminary 
injunction,  upon  which  an  undertaking  must  be  required.  (Neu- 
mann V.  Moretti,  81.) 

4.  Bepusal  to  Dissolve  Injunction — ^Appealable  Order. — An  order 
refusing  to  dissolve  an  injunction  is  an  appealable  order,  and  where 
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no  bond  was  given  thereupon  the  order  must  be  reversed,  whether 
the  injunction  was  served  upon  the  defendant  or  not.     (Id.) 

6.  Judgment  —  Jurisdiction  of  Person — Sheriff's   Return — Insuf- 

ficient Complaint  —  Defense  not  Shown. — An  injunction  will 
not  lie  to  restrain  the  enforcement  of  a  money  judgment  where  thp 
complaint  does  not  allege  any  fraud  in  its  procurement  nor  state 
any  defense  to  the  action,  but  merely  alleges  a  want  of  service  of 
summons  in  fact,  though  the  sheriff's  return  showed  such  service. 
(Burbridge  v.  Bauer,  21.) 

0.  Note  Signed  in  Partnership  Name — Insufficient  Allegations. — 
Where  the  action  in  which  the  judgment  was  obtained  was  upon  a 
partnership  note  signed  in  the  name  of  a  partnership  of  which  the 
plaintiff  appears  to  have  been  a  member,  and  the  complaint  for  an 
injunction  does  not  allege  that  the  note  was  not  executed  by  the 
partnership,  mere  aUegations  that  it  was  signed  without  plaintiff's 
knowledge,  and  that  at  the  date  of  the  commencement  of  the  action 
nothing  was  due  to  plaintiff's  assignor,  disclose  no  defense  to  the 
action  by  the  assignee  of  the  note.     (Id.) 

7.  Subsequent  Bar  of  Statute — Inequitable  Claim. — When  at  the 
time  of  the  injunction  suit  the  cause  of  action  set  forth  in  the 
Justice's  court  was  barred  by  limitation,  it  would,  in  the  absence 
of  fraud,  be  inequitable  to  set  aside  the  judgment  without  a  show- 
ing that  there  was  a  good  defense  to  the  original  action  existing 
prior  to  the  judgment,  so  as  to  render  the  judgment  unjust.     (Id.) 

8.  Material  Defect  in  Complaint  not  Cured  by  Trial  and  Judg- 
ment.— The  material  defect  in  the  complaint  for  the  injunction 
was  not  cured  by  a  subsequent  trial,  findings,  and  judgment  reliev- 
ing the  plaintiff  from  liability  upon  the  judgment.     (Id.) 

See  Easement,  5;  Findings,  2;  Homestead,  8,  12;  Mines  and 
Mining,  17;  Municipal  Corporations,  9;  Quieting  Title,  9; 
Water  and  Water-Bights,  1-a. 

INSTBUCTIONS. 

Instructions  not  Deemed  Excepted  to. — Instructions  in  civil  cases 
are  not  deemed  excepted  to,  but  must  be  excepted  to  in  order  to 
enable  the  appellant  to  take  advantage  of  errors  in  them,  if  such 
exist.     (Story  v.  Nidiffer,  549.) 

See  Contract,  5;  Criminal  Law,  4-8,  21,  22,  34,  37,  42-45,  56-59; 
Husband  and  Wife,  4,  5;  Jury  and  Jurors,  1,  2;  Negligence, 
11,  13-15,  23;  Water  and  Water-Bighte,  8,  9. 

IN8UBANCE. 

1.  Marine  Insurance— Law  of  Place  of  Performance. — ^A  eontract 

for  marine  insurance  is  to  be  governed  by  the  law  of  the  place 
of  performance;  and  where  the  policies  were  made  payable  in  San 
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Frandseo,  they  are  governed  by  the  law  of  California.  (Fngnmo 
Steamship  Company  v.  St.  Paul  ilre  and  Marine  Inaoranee  Com- 
pany, 279.) 
2.  Finding  of  Actual  Total  Loss  —  Sufticibnot  of  Bvidknce.— 
Where  the  court  found  an  actual  total  loss  of  the  yessela  insured  aa 
defined  in  subdivisions  3  and  4  of  section  2704  of  the  Civil  Code, 
the  findings  were  sufilciently  supported  by  evidence  showing  that 
they  were  so  damaged  that  they  could  not  be  repaired  so  as  to  be 
towed  to  their  port  of  destination,  and  that  they  were  rendered  use- 
ksi  to  the  owner  for  the  purpose  for  which  tii^  were  held  to  be 
used.     (Id.) 

8.  COMSTRUOnON   OF    CONTBACT — QUESTION     BENDBBBD     lUUATERlAU'^ 

The  question  whether  a  provision  in  the  policies  of  insurance,  that 
the  vessels  insured  were  ''warranted  free  from  all  average  and 
salvage,"  excluded  <<the  right  to  abandon"  for  a  "constructive 
loss"  under  section  2717  of  the  Civil  Code,  and  limited  the  ri^^t  of 
recovery  to  an  actual  total  loss,  is  rendered  immaterial  by  the  sup- 
port of  the  finding  that  the  loss  was  an  actual  total  loss.     (Id.) 

4.  FiBE  Insubancb— Becoveby  bt  Owkbb,  Pabt  Patablb  to  Mobt- 
OAGEE — Appeal  fbom  Judgment — ^Failube  to  Sebvb  Mobtgageb 
with  Notice — ^Dismissal. — In  an  action  upon  a  fire-insurance  poI- 
icj  by  the  owner  of  a  burned  dwelling,  which  was  made  payable  to 
his  mortgagee,  who  was  made  a  co-defendant  with  the  insurance 
company,  for  want  of  consent  to  be  a  co-plaintiif ,  where,  in  aeeord- 
anoe  with  the  allegations  and  prayer  of  the  complaint,  judgment 
was  rendered  for  plaintiff  for  the  full  amount  of  the  insurance,  out 
of  which  judgment  the  amount  due  to  the  mortgagee  was  ordered 
to  be  paid,  an  appeal  by  the  insurance  company  from  the  judgment, 
upon  which  the  notice  of  appeal  was  not  served  upon  the  mort- 
gagee, as  a  party  adversely  interested  therein,  must  be  di missed. 
(Johnson  ▼•  Phemx  Insurance  Co.,  671.) 

6.  Failuee  of  Becobd  to  Show  Sebvicb  of  Summons— Non-Appbab- 
ANOE  OF  Mobtgageb. — Although  the  record  does  not  show  afilrma- 
tively  that  the  mortgagee  was  served  with  summons,  or  ever  regu- 
larly appeared  in  the  action,  and  only  shows  a  statement  by  its 
attorney  at  the  trial  that  the  mortgagee  preferred  to  remain  neutral, 
that  cannot  affect  its  position  as  a  party  to  the  action,  or  relieve 
the  insurance  company  appealing  from  the  judgment  from  serving 
the  mortgagee  with  the  notice  of  appeal,  as  a  party  directly  inter- 
ested in  the  judgment  appealed  from,  which  is  supported  by  the 
complaint,  and  which  cannot  be  reversed  without  adversely  aifecting 
and  destroying  the  interest  of  the  mortgagee  therein.     (Id.) 

See  Benevolent  Association;  Criminal  Law,  2,  8;  Estates  of  Us- 
ceased  Persons,  7,  8. 

INTEBEST.    See  Mortgage,  t. 
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JUDGMENT. 

1.  Estoppel  as  to  Matter  in  Issue. — A  jud^fment  operates  as  an 

estoppel  to  preclude  the  parties  or  their  privies  from  contending 
to  the  contrary  as  to  a  matter  of  fact,  which,  having  been  distinctly 
put  in  issne,  has  been  found  against  them.  (Koehler  y.  Holt  Manu- 
facturing Company,  335.) 

2.  Order  to  Pay  Money  in  Installments  —  Revocation  —  Former 

Finding  and  Judgment — Pleading  and  Proof. — ^Where,  in  a  former 
action  to  recover  several  installments  under  an  «rder  for  the  pay- 
ment of  money  in  monthly  installments,  it  was  adjudicated  that  the 
order  had  been  revoked  and  annulled,  such  adjudication,  though  not 
technically  a  bar  to  an  action  for  subsequent  installments  upon  the 
same  order,  may  be  pleaded  and  proved  as  an  estoppel  against  the 
liability  by  reason  of  the  revocation  formerly  adjudged.     (Id.) 

3.  Judgment  in  Justice's  Court  and  upon  Appeal  —  Pleading  — 

Effect  of  Judgment  as  to  Revocation. — The  effect  of  the  estoppel 
of  the  former  judgment  upon  the  question  of  revocation  of  the 
order  is  not  affected  by  the  fact  that  the  former  action  was  in 
justice's  court,  and  that  the  revocation  was  not  formally  pleaded  in 
that  court  or  upon  appeal  therefrom.  The  liberal  rules  of  pleading 
in  justice's  court  apply  equally  upon  appeal;  and  it  is  sufficient  that 
the  revocation  was  proved  under  a  denial  of  indebtedness  upon 
the  instrument  sued  on,  and  was  found  as  a  fact  by  the  superior 
court  upon  appeal.     (Id.) 

4.  Conclusions  of  Law — Jxtrisdiotion — Construction  or  Pleadings 
— ^Collateral  Attack. — In  construing  the  pleadings  in  justice's 
court  upon  collateral  attack  upon  the  judgment,  or  upon  the  judg- 
ment upon  appeal  therefrom,  the  rule  excluding  conclusions  of  law 
as  no  part  of  a  pleading  do  not  apply;  and  the  court  having  juris- 
diction of  the  action  had  power  to  construe  the  pleadings  and 
determine  what  facts  were  put  in  issue,  and  its  findings  and  adjudi- 
cation therein,  even  if  erroneous,  cannot  be  questioned  collaterally. 
(Id.) 

See  Appeal,  5,  7,  .9,  10,  15;  Divorce,  1-5;  Findings,  2;  Fraud, 
10;  Homestead,  12;  Injunction,  1,  5,  8;  Mortgage,  1,  3;  Mu- 
nicipal Corporations,  4;  Practice;  Quoting  Title,  9;  Trusts,  8,  9. 

JUDICIAL  NOTICE.    See  Constitutional  Law,  8,  9;  Divorce,  9. 

JUBISDICTION.  See  Appeal,  3,  4;  Attorneys  at  Law,  2;  Constitu- 
tional Law,  5,  6;  Contempt,  1,  2;  Criminal  Law,  1;  Divorce, 
5,  6;  Estates  of  Deceased  Persons,  10;  Guardian  and  Ward,  2; 
Injunction,  5;  Judgment,  4;  Mortgage,  15,  19,  20;  Parties; 
State  Lands,  1;  Supreme  Court. 

JUBY  AND  JTJBGBS. 

1.  Question  for  Couet — Matter  Left  to  Jury — Error  not  Preju- 
dicial.— It  was  proper  for  the  court  to  determine  the  meaning  of 
the  contract  sued  upon;  but  where  an  instruction  leaving  its  mean« 
CXLVL  Cal.— «3 
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ing  to  the  jury  was  not  prejudicial  to  the  appellant,  it  is  not  gronnd 
for  reversal.     [Per  Van  Djke,  J.]     (Cutten  v.  Pearsall,  690.) 

2.  iNSTauonoNs  Substantially  Given. — It  was  not  error  to  refuse 
instructions  substantially  covered  by  instructions  given  by  the  court. 
(Id.) 

S.  Obdeb  Denying  New  Trial — CJonplictinq  Evidence. — An  order 
denying  a  new  trial  to  the  defendant  will  be  affirmed  where  the 
evidence  was  substantially  conflicting,  and  there  was  sufficient  evi- 
dence to  sustain  the  verdict  for  the  plaintiff  upon  his  theory  of  the 
ease.     (Id.) 

4.  Papees  Submitted  to  Juby — Exhibits  and  Pleadings — ^Ebbob  not 

Pbejudicial. — The  court  has  discretion  to  submit  to  the  jury  exhib- 
its and  documents  which  have  been  read  in  evidence.  It  is  not  a 
safe  or  proper  practice  to  submit  the  pleadings  to  the  jury;  but  the 
error  in  so  doing  is  not  ground  for  reversal  whore  no  prejudice  or 
injury  appears  to  have  been  caused  thereby.  (Powley  v.  Swenson, 
471.) 

5.  View  of  Premises  by  Juby  —  Ibreoulabities  not  Prejudicial — 
Absence  or  Complaint  before  Verdict. — Irregularities  upon  a  view 
of  the  premises  by  the  jury,  which  were  not  prejudicial  to  the  ap- 
pellantSy  or  of  which  they  had  knowledge  and  made  no  complaint 
before  verdict  to  the  trial  court,  having  ample  opportunity  to  do 
sOy  are  not  ground  of  complaint  by  them  after  verdict  against  them. 
(Wood  V.  Moulton,  317.) 

G,  Jurobs — Challenge  for  Bias — ^Mixed  Question  of  Law  and  Fact 
— Review  upon  Appeal. — Upon  the  challenge  of  a  prospective  juror 
for  bias,  the  question  whether  the  juror  is  fair  and  impartial  and 
should  be  allowed  to  sit  in  the  case  is  a  mixed  question  of  law 
and  fact  to  be  determined  in  the  first  instance  by  the  trial  judge, 
who  is  in  a  better  position  to  judge  of  his  fairness  than  this  court, 
which  will  interfere  with  the  determination  of  that  question  only 
when  the  evidence  upon  the  voir  dire  is  such  that  it  can  be  said  from 
it  as  matter  of  law  that  the  juror  is  so  prejudiced  or  biased  in  the 
case  that  he  will  not  be  a  fair  juror.     (Graybill  v.  De  Young,  421.) 

7*  Action  foe  Libel — Challenge  to  Newspaper  Man. — In  an  action 
for  libel,  where  a  juror  challenged  for  bias  stated  that  he  was  in 
the  newspaper  business,  as  editor  and  proprietor  of  a  paper,  that 
he  associated  actions  for  libel  in  somewhat  the  same  character  as 
speculations,  in  many  instances  unwarranted  by  the  facts,  and  that 
he  thought  that  the  fact  of  his  being  a  newspaper  nian  and  his 
adverse  opinion  of  damage  suits  might  create  a  prejudice  in  ids 
mind,  and  make  him  unfit  to  act  as  a  juror;  but  also  stated,  in 
response  to  questions,  that  he  would  try  the  case  only  upon  the 
evidence  adduced  in  court,  and  upon  the  law  given  by  the  court,  it 
cannot  be  said  as  matter  of  law  that  the  court  erred  in  overruling 
the  challenge.  [Shaw,  J.,  and  Beatty,  C.  J.,  dissenting.]  (Id.) 
See  Criminal  Law,  28-30,  33-36;  Findings. 
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JUSTICE'S  COUBT.     See  Judgment,  3,  4. 

LANDLORD  AND  TENANT. 

I.  Action  to  Canc3sl  Instruments — Note  and  Mortgage  as  Secueitt 
FOB  Lk4se — Eviction — Damages  to  Lessee — Demurrer  for  Mis- 
joinder.— In  an  aetion  brought  jointly  by  a  lessee  and  by  one  who 
executed  a  note  and  mortgage  as  security  for  the  performance  of 
the  lease  by  the  lessee,  to  cancel  the  note,  mortgage,  and  lease,  for 
eviction  of  the  lessee  by  the  lessor,  and  for  damages  for  the  eviction 
of  the  lessee,  where  the  judgment  was  in  favor  of  the  lessor  de- 
fendant, the  lessor's  demurrer  for  a  misjoinder  of  parties  plaintiff 
and  of  causes  of  action,  which  was  overruled,  need  not  be  passed 
upon  on  appeal  by  the  plaintiffs,  though  it  does  not  appear  that  the 
lessee  has  any  interest  in  the  cancellation  of  the  note  and  mortgage, 
nor  that  the  mortgagor  haa  any  interest  in  the  damages  suffered 
for  eviction  by  the  lessee.     (Neumann  ▼.  Moretti,  25.) 

£.  Joint  Demurrer  to  Answer — ^Denials — Counterclaim. — Where 
the  answer  of  the  lessor  denied  most  of  the  allegations  of  the  com- 
plaint, and  pleaded  a  counterclaim  for  unpaid  dairy  products  agreed 
by  the  lessee  to  be  purchased  from  the  lessor  for  use  in  a  creamery 
on  the  leased  premises,  and  the  plaintiffs  joined  in  a  general  de- 
murrer to  the  answer,  the  demurrer  was  properly  overruled  if  the 
answer  stated  a  defense  or  counterclaim  against  either  of  the  plain- 
tiffs.    (Id.) 

8.  Findings  not  Sustained  as  to  Mortgagor  —  Security  for  Pei;- 

FORMANCE  OF  LeaSE — INDEPENDENT  CONTRACT  FOR  DAIRY  PRODUCTS. 

— Findings  that  the  note  and  mortgage  which  were  given  to  secure 
the  performance  of  the  lease  were  also  given  as  security  for  the 
sum  that  might  become  due  for  suppplies  furnished  to  the  lessee  by 
the  lessor,  and  that  the  agreement  for  such  supplies  was  part  and 
parcel  of  the  agreement  to  lease,  and  constituted  one  contract  with 
it,  were  against  the  evidence,  where  the  lease  contained  no  mention 
of  any  contract  for  supplies,  and  the  mortgage  contained  nothing 
to  show  that  it  was  given  as  security  for  anything  other  than  the 
lease,  and  the  defeasance  signed  by  the  defendant  provided  for  a 
surrender  of  the  note  and  mortgage  if  the  lessee  faithfully  per- 
formed the  conditions  of  the  lease,  and  where  the  independent 
agreement  for  the  dairy  products  only  purported  to  bind  the  lessee 
individually  to  pay  for  them,  and  did  not  allude  to  the  mortgage, 
and  there  is  no  evidence  to  show  that  the  mortgagor  requested  .the 
furnishing  of  any  dairy  products  to  the  lessee.     (Id.) 

4.  Bight  of  Mortgagor  to  Findings. — The  mortgagor,  as  between 
the  lessor  and  the  lessee,  is  entitled  to  JSndings  as  to  whether  or 
not  anything  is  due  by  the  lessee  to  the  lessor  upon  the  covenants 
of  the  lease  as  therein  expressed,  and  if  anything  is  due,  as  to 
what  is  the  amount  thereof.     (Id.) 

§.  Appeal  by  Mortgagor — Ueview  of  Order  Denying  New  Trial.— 
Where  the  mortgagor  alone  uppeak-d  from  an  order  denying*  a  neit 
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trial,  and  no  such  appeal  was  taken  hj  the  lessee,  the  sufficiency 
of  the  evidence  to  sustain  the  findings  can  onlj  be  considered  a? 
respects  the  mortgagor,  and  he  is  entitled  to  a  reversal  where  the 
findings  against  him  are  unsupported.  (Id.) 
6.  Appeal  by  Lessee  from  Judgment — Presumption  —  Review. — 
Where  the  lessee  appeals  from  the  judgment-roll  alone,  without  a 
bill  of  exceptions,  it  must  be  presumed  as  against  him  that  the  find- 
ings are  sustained  by  the  evidence  and  that  the  evidence  was  ad- 
mitted without  objection;  and  the  only  questions  to  be  eonsidered 
are  whether  the  judgment  is  sustained  by  the  pleadings  and  by 
the  legal  conclusions  from  the  facts  found,  where  the  pleadings 
are  sufficient  as  against  him,  and  the  court  found  that  the  agree- 
ment under  which  the  counterclaim  of  the  defendant  arose  was 
made  at  the  time  of  the  lease  and  as  part  of  the  sa>ne  transaction, 
and  the  findings  sustain  the  judgment,  it  must  be  affirmed  aa  to 
him.     (Id.) 

LARCENY.    See  Criminal  Law,  17-20. 

LEASE.    See  Contract,  17,  18;  Landlord  and  Tenant. 

LEGISLATURE.    See  Constitutional  Law,  5-12. 

LIBEL. 

1.  Sufficiency  of  Complaint — Publication  op  Plaintiff's  Lettei — 
Comments — Averments  of  Falsity. — A  complaint  for  libel  which 
alleges  the  publication  by  defendants  of  a  letter,  purporting  to  be 
written  by  the  plaintiff  and  his  partner,  as  proprietors  of  a  hotel, 
to  the  wife  of  one  of  the  defendants,  charging  her  with  boycotting 
the  hotel,  and  threatening  a  boycott  upon  her  business,  and  of  news- 
paper comments  upon  the  letter,  and  alleges  that  the  whole  article 
set  forth,  which  included  the  letter,  was  published  falsely  and 
maliciously,  and  with  the  intent  to  expose  plaintiff  to  obloquy,  and 
to  cause  him  to  be  shunned  and  avoided,  and  injured  in  his  business, 
makes  the  sweeping  statement  that  both  the  letter  and  the  com- 
ments were  false,  and  states  a  libel  per  se,  (Leonard  t.  MePheraon, 
ei6.) 

8.  Erroneous  Rulxng  upon  Demurrer. — It  was  error  to  rastain  a 
demurrer  to  such  complaint  on  the  ground  that  the  publication  in- 
cluded a  letter  written  by  the  plaintiff  himself,  and  that  the  pleader 
must  select  that  portion  of  the  publication  upon  which  he  bases  his 
action.     (Id.) 

See  Jury  and  Jurors,  7. 
LIEN.    See  Mortgage;  Reclamation  Distrieti 
LOTTERY.     See  Contract,  7. 


Mechanic  Liens.  837 


MANDAMUS.     See  Constitutional  Law,  5,   7;   Divorce,  3;   Municipal 
Corporations,  6,  7;  Parties,  4;  Bailroad,  1. 

MABINE  INSURANCE.    See  Insurance,  1-3. 

MARRIED  WOMEN.    See  Husband  and  Wife,  8. 

MASTER  AND  SERVANT.    See  NegUgence,  1,  2,  10,  19,  23. 

MEASURE  OF  DAMAGES.    See  Damages;  Eminent  Domain,  2-6. 

MECHANIC   LIENS. 

1.  Building  Destroyed  by  Fire — ^Lien  not  Allowed  upon  Land.— 
Under  the  Mechanics'  Lien  Law,  a  claim  of  lien  has  nothing  upon 
which  it  can  attach,  where  the  building,  while  uncompleted,  was  de- 
stroyed bj  fire  without  the  fault  of  the  owner,  and  the  claim  was 
subsequently  filed  only  upon  the  vacant  land.  The  completed  build- 
ing is  made  the  principal  thing  upon  which  the  right  of  lien  is 
given,  and  the  land  upon  which  it  is  situated  is  an  incident  of  its 
completion;  and  if  there  is  no  building,  the  court  cannot  determine 
that  any  land  "may  be  required  for  its  convenient  use."  (Hum- 
boldt Lumber  Mill  Co.  v.  Crisp,  686.) 

8.  Theory  or  Statute  —  Equitable  Rights  of  Lien  Claimant  — 
Consideration — ^Benepit  to  Owner — Loss  of  Building  and  Lien. 
—The  Mechanics'  Lien  Law  proceeds  upon  the  theory  that  the  la- 
borer or  materialman  has  an  equitable  right  to  follow  his  labor  or 
material  into  the  building  of  which  it  is  a  component  part,  and  that 
the  benefit  conferred  upon  the  owner  thereby  is  the  consideration  for 
conferring  the  right  of  lien.  This  consideration  does  not  exist  whoro 
the  building  is  destroyed  before  completion  and  deliver}'  thereof  to 
the  owner;  and  the  lien  in  such  ease  must  share  the  fate  of  the 
building.     (Id.) 

8.  Notice — Substantial  Compliance  with  Statute — Liberal  Con- 
struction.— ^While  the  courts  always  require  a  substantial  compli- 
ance with  the  statute  in  regard  to  the  statement  in  the  notice  of 
lidn  and  the  proceeding  thereunder,  yet  they  will  not  give  the  stat- 
ute such  a  narrow  or  technical  eonstruction  as  to  fritter  away,  im- 
pede, and  destroy  the  right  of  the  lien  claimant.  The  statute  is 
remedial,  and  is  to  be  liberally  construed;  and  the  notices  which 
under  its  provisions  are  required  to  be  given  have  regard  to  sub- 
stance rather  than  form.  (Castagnetto  v.  Coppertown  Mining  and 
Smelting  Company,  329.) 

4.  Liens  of  Laborers  upon  Mining  Claim — Sufficiency  of  Notice. 
— A  notice  of  lien  for  labor  done  upon  a  mining  claim  is  sufficient 
if  it  substantially  states  the  facts  required  by  the  statute;  and 
mere  technical  objections  as  to  its  form  will  not  be  regarded.     (Id.) 

6.  Names  op  Owner  and  Employer — Relation  between  Them. — 
Where  the  notice  correctly  states  the  name  of  the  owner  of  the 
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mining  claim,  and  states  that  the  labor  was  done  at  the  request  of 
a  person  described  as  superintendent  of  a  mining  company  in  pos- 
session of  and  operating  the  mine,  it  substantially  states  the  claim- 
ant was  employed  by  such  person.  It  need  not  state  the  relation 
between  the  owner  or  employer,  nor  show  the  title  of  such  mining 
company.  Whether,  the  facts  being  substantially  stated,  the  em- 
ployer had  authority  to  bind  the  owner  is  matter  for  allegation 
and  proof  at  the  trial     (Id.) 

6.  Terms  of  Contract — Suitioienct  of  Statement. — The  statement 
in  the  notices  of  a  laborer's  lien  that  the  labor  was  performed  by 
the  day,  at  an  agreed  price  per  day,  between  specified  dates,  and 
that  the  amount  thereof  is  justly  due  and  owing,  sufficiently  shows 
the  terms,  time,  place,  and  conditions  of  the  contract  of  the  laborer, 
and  substantially  complies  with  the  statute.     (Id.) 

7.  Statement  or  Place  of  Labor — ^Technical  Objection. — ^Where 
the  lien  is  claimed  upon  a  ''mining  claim,"  and  the  court  finds  that 
it  was  done  ''in  and  upon  the  said  mines,"  an  objection  that  it 
states  that  the  labor  was  performed  "on  that  certain  copper  mine," 
and  does  not  state  that  it  was  performed  "in  a  mining  claim,"  is 
extremely  technical  and  will  not  be  regarded.  If  the  labor  was  not 
performed  in  the  mining  claim  it  could  have  been  easily  proven  at 
the  trial     (Id.) 

8.  Allowance  of  Attorney's  Feb  —  Discretion — Evidence  not  in 
Begobd. — The  trial  court  has  discretion,  in  view  of  all  the  facts 
before  it,  as  to  the  amount  to  be  allowed  for  attorney's  fee;  and 
though  the  amount  of  seventy-five  dollars  for  each  of  twelve  sepa- 
rate liens  seems  on  its  face  to  be  large,  the  discretion  of  the  court 
will  not  be  interfered  with  where  the  record  upon  appeal  from  the 
judgment  does  not  disclose  the  evidence  in  regard  to  the  amount  of 
the  services  rendered,  upon  which  the  court  acted.     (Id.) 

0.  Decree  of  Foreclosure  —  Barring  of  Bight  of  Bedemption.^ 
The  decree  of  foreclosure  of  liens  cannot  properly  bar  the  right  of 
redemption  from  the  date  of  the  sheriff's  sale,  but  only  from  and 
after  the  delivery  of  the  sheriff's  deed  after  the  sale.     (Id.) 

10.  Notices  to  Owners — Excess  over  Contract  Pbiob  —  Action  to 
Determine  Bights. — ^Where  materialmen  and  laborers  had  served 
written  notices  upon  the  owners  of  their  claims  against  the  eon- 
tractor,  which,  in  the  aggregate,  were  in  excess  of  the  eontract  priee 
for  the  improvements  constructed,  the  owners  cannot  be  held  beyond 
the  contract  price  and  charged  with  additional  costs  created  «r 
incurred  by  the  contractor,  and  having  the  funds  to  pay  to  th? 
parties  entitled,  may  maintain  an  action  to  bring  in  all  interested 
parties  so  that  one  decree  might  settle  all  rights,  and  may  offer  to 
pay  into  court  the  amount  due  the  contractor  as  soon  as  the 
amount  due  for  extras  may  be  judicially  determined.  (Stimson  v. 
Dunham,  Carrigan,  Hayden  Company,  281.) 
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11.  Bights  of  Claimants  to  File  Liens. — ^Where  the  money  was  not 
actuallj  brought  into  court  the  court  would  not  restrain  lien  claim- 
ants from  filing  their  liens  and  enforcing  them  in  regular  course 
for  preservation  of  their  rights.     (Id.) 

12.  Contractor  not  Entitled  to  Enforce  Lien — Costs — Attorneys' 
Fees. — ^Where,  after  ascertainment  of  the  amount  due  the  con- 
tractor for  extras,  the  whole  amount  of  the  contract  price  and  ex- 
tras, and  after  deduction  of  all  claims  of  other  parties  for  work 
done  and  materials  furnished,  nothing  remained  due  him,  he  was 
not  entitled  to  recover  upon  the  lien  filed  by  him,  and  could  not 
recover  costs  and  attorneys'  fees.     (Id.) 

13.  Interest  not  Allowable. — The  plaintifiTs  having  been  prevented  by 

force  of  the  statute  from  paying  the  amount  for  which  they  were 
liable  to  the  contractor,  after  the  filing  of  th'^  notices  of  lien  claim- 
ants, they  were  not  liable  for  interest;  and  the  demand  for  extras 
could  not  draw  interest  until  the  amount  was  ascertained  by  the 
judgment  of  the  court.     (Id.) 

14.  Foreclosure — Consolidated  Actions — ^Appeal — Service  of  Notice 
— Stipulation  —  Appearance  —  Motion  to  Dismiss. — ^Where  two 
actions  to  foreclose  mechanics'  liens  were  consolidated,  and  judg- 
ment was  rendered  in  favor  of  each  plaintiff,  a  stipulation  appear- 
ing in  the  transcript  on  appeal  in  the  present  case  between  the 
plaintiff  and  defendants  in  the  other  case,  that  the  pleadings  are 
the  same  and  may  be  omitted  from  the  transcript,  and  that  the 
final  judgment  therein  shall  depend  upon  and  be  determined  by  the 
judgment  in  the  present  case,  and  that  if  the  judgment  in  favor 
of  the  respondent  in  this  case  shall  be  reversed  or  affirmed  such 
reversal  or  affirmance  shall  apply  to  and  fully  cover  the  other  case, 
etc.,  is  an  appearance  by  the  plaintiff  in  the  other  case  to  the 
appeal,  and  the  respondent  herein  is  not  entitled  to  move  to  dis- 
miss the  appeal  because  the  notice  of  appeal  was  not  served  upon 
the  other  plaintiff.     (Valley  Lumber  Company  y.  Struck,  266.') 

16.  Time  of  Payment  to  Contractor — Completion  and  Acceptance 
BY  Architect — Payment  before  Acceptance — Validity. — Where 
the  time  of  the  third  payment  to  the  contractor  stipulated  in  the 
building  contract  was,  when  the  building  and  improvements  shall  be 
''completed  and  accepted  by  the  architect,"  the  fact  that  the  owner 
made  such  payment  after  the  completion  of  the  building  and  before 
the  acceptance  by  the  architect  does  not  render  the  payment  in- 
Talid  as  to  lienholders  under  section  1184  of  the  Code  of  Civil  Pro- 
eedure  who  had  not  given  previous  notice  of  their  claims  as  provided 
in  that  section.     (Id.) 

16.  Provision  foe  Benefit  of  Owner — Evidence  of  Completions- 
Waiver  OF  Acceptance  by  Architect. — The  provision  in  the  eon- 
tract  for  acceptance  by  the  architect  was  solely  for  the  benefit  of 
the  owner  of  the  building.    The  payment  was  due  at  the  completion 


840  Mines  and  Mining. 

MECHANIC  LIENS   (Continued). 

of  the  building,  and  the  certificate  of  the  architect  was  mere  evi- 
dence of  completion,  which  the  owner  might  either  require  or  waive, 
and  if  satisfied  otherwise  of  the  completion  he  could  safely  make 
payment,  at  least  as  against  third  parties  who  had  given  no  notice 
under  section  1184  of  the  Code  of  Civil  Procedure.     (Id.) 

17.  PowEE  or  Owner  to  Waive  Ceetificate — Construction  op  Code — 
Payment  not  Apfectino  Liens. — Section  1201  of  the  Code  of  Civil 
Procedure,  which  provides  that  "It  shall  not  be  competent  for  the 
owner  or  contractor,  or  either  of  them,  by  any  terms  of  their 
contract,  or  otherwise,  to  waive,  affect,  or  impair  the  claims  of  liens 
of  other  persons,"  does  not  apply  to  an  iustailment  payable  at  tlie 
completion  of  the  building,  or  to  the  waiver  of  the  certificate  as 
evidence  of  such  completion.  The  payment  of  such  installment  did 
not  affect  or  impair  any  claim  or  lien  of  the  plaintiff,  whose  right 
would  not  be  different  li  the  payment  had  not  been  made  until 
two  days  later,  when  the  certificate  was  given.     (Id.) 

18.  Power  of  Waiver  Limited — Premature  Payment  Invalid  un- 
der NoTicjB — Case  Questioned. — The  owner  had  no  power  to  waive 
the  certificate,  which  was  one  of  the  conditions  of  maturity  of  the 
payment,  as  against  claimants  of  liens  who  had  garnished  the 
payment  by  notice  as  required  in  section  1184  of  the  Code  of  Civil 
Procedure;  but  the  premature  payment  was  not  invalid  as  against 
lienholders  who  had  given  no  such  notice.  Sweeney  v.  Meyer,  124 
Cal.  512,  to  the  contrary,  should  be  overruled.  [Per  Shaw,  J., 
Beatty,    C.  J.,  and  Angeiiotti,  J.,  specially  concurring.]     (Id.) 

See  Mines  and  Mining,  10. 

MINES  AND  MINING. 

1«  Mining  Claim — Action  to  <^uiet  Title — Prima  Facie  Case — Pre- 
sumption.— In  an  action  to  quiet  title  to  a  mining  claim,  the  plaintiff 
makes  a  prima  facie  case  by  showing  his  citizenship,  discovery 
of  mineral  on  the  land,  and  a  location  in  conformity  to  law,  and  that 
the  land  is  public  land.  The  land  so  located  is  presumed  to  have 
been  unoccupied,  and  the  plaintiff  need  not  prove  that  fact*  (Gold- 
berg V.  Bruschi,  708.) 

2.  Defense — Prior  Location — ^Burden  of  Proof. — After  proof  of 
plaintiff's  case,  the  burden  is  on  the  defendant  to  show  a  location 
prior  in  time  and  superior  in  right  to  that  of  the  plaintiff.     (Id.) 

8.    BEBUTTAL — ^I'AILURE    TO    DO    ANNUAL    WORK — ^BURDEN    OF    PrOOF — 

Pleading. — Where  the  defendant  proves  a  prior  location,  the  burden 
is  on  the  plaintiff  to  prove  a  failure  of  the  defendant  to  do  the 
required  annual  work;  and  this  he  has  a  right  to  do  in  rebuttal, 
without  any  averment  to  that  effect  in  his  complaint  (Id.) 
4.  Possession  of  Defendant  after  Failure  of  Work — Validity  of 
Relocation. — Where  it  appears  that  the  defendant  did  no  work 


Mines  and  Mining.  841 

MINES  AND  MINING  (Continued). 

on  a  mining  claim  at  any  time  subsequent  to  its  location,  as  re- 
quired bj  law,  it  ceased  to  have  anj  validity  as  against  a  valid 
relocation  by  the  plaintiff,  and  the  mere  possession  of  the  claim 
by  the  defendant,  whether  actual  or  constructive,  without  develop- 
ment work,  cannot  prevent  such  relocation.     ^Id.) 

ff.  Mining  Corporations — ^Mortgaqe  by  First  Board  of  Directors — 
Construction  of  Civil  Code — Corporate  Powers — Necessary  Im- 
PLICATION. — ^A  mortgage  upon  mining  property  purchased  by  a 
mining  corporation,  executed  by  its  president  and  secretary  in 
pursuance  of  a  resolution  of  the  first  board  of  directors  named  in 
the  articles  of  corporation,  was  duly  executeu  by  the  corporation. 
Under  sections  290,  292,  and  302  of  the  Civil  Code  it  is  necessarily 
implied  that  in  the  interim  between  the  organization  of  the  cor- 
poration and  the  first  election  of  directors  the  corporate  powers 
and  authority  of  the  corporation  may  be  exercised  by  the  directors 
named  in  the  articles  of  incorporation.  (Middleton  y.  Arastravilie 
Mining  Company,  219.) 

C  Evidence — Ratification  of  Mortoaob  by  Stockholders — Certifi- 
cate OF  Secretary — Stock-Book  and  Stock-Journal. — The  record 
made  and  certified  by  the  secretary  of  the  corporation  at  the 
annual  meeting  of  the  stockholders,  showing  a  unanimous  ratifica- 
tion by  them  of  the  mortgage  upon  the  mining  property,  was  prima 
facie  evidence  of  that  fact;  but  in  so  far  as  it  states  the  number 
of  shares  represented,  and  that  the  secretary  announced  the  total 
number  of  shares  issued,  showing  that  two  thirds  of  the  issued  stock 
was  not  represented,  it  is  not  even  prima  facie  evidence  of  those 
facts ;  and  uie  stock-booiL  and  stock- journal,  and  other  evidence'  of 
the  ownership  of  shares  represented,  were  admissible  to  show  that 
the  mortgage  was  in  fact  ratified  by  the  holders  of  more  than  two 
thirds  of  the  outstanding  stock.     (Id.) 

7.  Mortgagees  as  Stockholders  not  Disqualified. — The  stockhold- 
ers do  not  stand  toward  each  other  in  a  fiduciary  relation;  and  the 
mortgagee,  in  his  capacity  as  a  stockholder,  was  not  disqualified 
from  voting  to  ratify  the  mortgage.     (Id.) 

8.  iNFpRMATlON    TO    STOCKHOLDERS — RATIFICATION    OF    LlENS. — ^Where 

all  of  the  stockholders  had  sanctioned  the  original  purchase  of 
the  mining  property,  and  at  the  annual  meeting  the  fact  of  the 
purchase,  and  of  the  number  and  amounts  of  notes  given  to  the 
grantor,  and  that  they  were  secured  by  lien  upon  the  company's 
property  was  stated,  the  ratification  thereof,  without  seeking  to  be 
informed  further  as  to  the  character  of  the  lien,  had  the  effect 
of  ratifying  any  lien  placed  upon  the  mining  ground  by  the  directors 
which  wouiu  be  a  reasonable  form  of  security.  (Id.) 
9.  Certificate — Attached  to  Mortgage — Prima  Facie  Proof. — ^The 
ratification  was  complete  upon  the  adoption  of  the  resolution  by 
two  thirds  of  the  stockholders.  The  evidence  of  the  ratification  is 
not  required  to  be  attached  to  the  mortgage;  but  the  provision  of 
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the  statute  for  attaching  to  it  the  secretaiy's  certificate  of  its 
adoption  is  for  the  convenience  of  proof,  and  the  prima  facie  char- 
acter of  such  certificate  as  evidence  jieida  to  the  record  proof  of  its 
adoption.     (Id.) 

10.  Priority  of  Recorded  Mortoa.os  over  Laborers'  Liens. — The  lien 
of  a  duly  recorded  mortgage  upon  the  mining  property  executed 
prior  to  performance  of  labor  upon  the  mining  property  takes 
precedence  of  the  liens  for  such  labor.     (Id.) 

11.  Mortgagee  as  Manager  wot  Estopped — ^Lien  not  Postponed. — 
The  fact  that  the  mortgagee  was  manager  of  the  mining  corpora- 
tion during  the  time  of  the  performance  of  the  labor  subsequent 
to  the  record  of  the  mortgage,  and  that  such  labor  was  performed 
with  his  knowledge  or  even  at  his  request,  did  not  estop  the  mort- 
gagee nor  have  the  effect  to  postpone  the  lien  of  his  mortgage  to 
the  laborers'  liens.     (Id.) 

12.  Mines — Location  op  Quartz  Claim  Priob  to  May  10,  1872— Ent>- 
ajINes  not  Parallel — Extralateral  Rights. — Although  in  cases 
of  location  of  quart  claims  made  after  May  10,  1872,  the  end-lines 
of  the  location  must  be  parallel  in  order  to  secure  extralateral 
rights,  yet,  by  the  terms  of  the  act  of  May  10,  1872,  in  preserving 
rights  previously  acquired,  in  cases  of  location  made  prior  to  that 
act,  extralateral  rights  are  preserved  though  the  end-lines  of  the 
location  are  not  parallel.  (Central  Eureka  Mining  Company  ▼. 
East  Central  Eureka  Mining  Company,  147.) 

13.  Prior  Application  for  Patent — Payment  and  Issuance  under 
•Act   of    1872 — Recital — Extralateral    Eights    not   Waived. — 

Where  a  patent  was  applied  for  under  the  act  of  July  26,  1866, 
as  amended  July  .9,  1870,  for  quartz  claims  located  prior  to  those 
acts,  the  fact  that  payment  was  made  and  the  patent  obtained 
under  the  act  of  May  10,  1872,  does  not  show  a  waiver  of  extra- 
lateral  rights  on  the  original  vein  located  because  the  end-lines 
were  not  parallel,  where  the  patent  recites  that  it  was  made  in 
pursuance  of  each  of  said  acts,  and  upon  an  application  pending 
when  the  act  of  1872  was  passed.     (Id.) 

14.  Quitclaim  Deed  to  Agricultural  Patentees — Prior  Mining  Pat- 
ent—Dip OF  Quartz  Vein  not  Conveyed.— A  quitclaim  deed  by 
the  owner  of  a  patented  quartz  mine  to  the  owner  under  subse- 
quent agricultural  patents,  of  a  portion  of  certain  sections  of  agri- 
cultural land  described  as  lying  east  of  the  "patented  mining 
ground  known  as  the  Summit  Quartz  Mine,"  etc.,  conveyed  no  in- 
terest in  the  dip  of  the  patented  quartz  vein  beneath  the  agricultural 
surface,  which  had  been  severed  therefrom  by  the  prior  mining 
patent,  and  the  severance  of  which  had  been  recognized  by  corre- 
sponding limitations  in  the  agricultural  patents.  The  dip  of  the 
vein  was  as  much  a  part  of  the  patented  quartz  mine  as  the  land 
within  the  surface  lines  of  the  lor.ation.     (Id.) 
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15.  Action  to  Quiet  Title — Evidence — Quitclaim  Deed  Excluded. 
— In  an  action  by  the  mine  owners  to  quiet  title  to  the  quarts 
mine  as  against  the  owners  of  the  agricultural  land  who  were  min- 
ing on  the  dip  of  the  vein,  beneath  the  surface  of  their  lands, 
the  quitclaim  deed  to  them  from  the  plaintiff  was  properly  excluded 
from  evidence,  where  it  appeared  from  the  surrounding  circum- 
stances accompanying  its  execution  that  there  was  no  intention 
to  convey  any  part  of  the  quartz  mine,  and  it  did  not  purport  to 
convey  any  part  of  the  vein  having  its  apex  within  the  surface 
lines  of  the  claim.     (Id.) 

18.  SuPFOBT  OF  Verdict — Ownership  of  Mining  CLAiif— CoNrLicriNO 
EviDENOB. — ^Where  the  location  and  ^ownership  of  a  mining  claim 
was  in  controversy,  and  the  evidence  was  substantially  conflicting, 
and  the  jnry  manifestly  disbelieved  the  defendant's  evidence  and 
accepted  that  given  by  the  plaintiff  as  to  the  priority  of  location 
and  ownership,  their  verdict  in  his  favor  will  not  be  disturbed. 
(Beiner  y.  Sehroeder,  411.) 

17.  Injunction— Injury  to  Mining  Claim— Damage  Immaterial. — 
Where  the  court  upon  sufficient  evidence  recited  in  its  decree  en- 
joining the  defendant  that  the  land  was  mining  land,  chiefly  valu- 
able for  its  minerals,  and  that  defendant  took  possession  and  ousted 
fhe  plaintiff,  and  made  excavations  and  removed  gold-bearing  earth 
and  minerals,  and  that  his  acts  unless  restrained  would  cause 
plaintiff  irreparable  injury,  the  defendant  cannot  escape  the  conse- 
qnencee  of  his  unauthorized  acts,  on  the  ground  that  the  ore 
mined  by  him  was  left  in  the  tunnel  or  on  the  dump,  and  would 
benefit  the  plaintiff.  No  damages  having  been  awarded,  the  ques- 
tion of  damage  is  immaterial.  The  severing  of  the  ores  from  the 
mine  was  an  injury  to  the  plaintiff's  freehold,  and  he  was  properly 
restrained  from  interfering  therewith.     (Id.) 

See  Contract,  17,  18;  Mechanics'  Liens,  4-7. 
MINOBS.    See  Ghiardian  and  Ward. 
MOBTGAGE. 

L    IV)RECLOSURE    OF    MORTGAOS— DEFAULT     JuDOMENT-^ApPEARANGB— 

Attorney's  Fees — Stipulation  in  Mortgage — Prayer  of  Com- 
plaint.— ^Af ter  judgment  by  default  foreclosing  a  mortgage  against 
A  defendant,  duly  served,  and  appearing  without  answer,  upon  his 
appeal  this  court  will  uisregard  technical  questions  not  affecting  the 
merits)  and  where  the  mortgage  stipulated  for  counsel  fees  of  ten 
per  cent  upon  the  amount  found  due,  to  be  charged  against  the 
mortgagor  and  the  mortgaged  property,  and  the  complaint  prayed 
judgment  for  the  principal  sum  due,  with  interest  from  the  date  of 
the  note,  and  that  the  property  be  sold  and  the  proceeds  applied  to 
payment  of  the  amount  found  due,  ''with  interest,  disbursements, 
costs,  and  counsel   fees,''  the   appellant  could  not  be  misled   or 
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surprised  by  a  decree  providing  for  payment  from  the  proceeds  of 
sale  of  a  smaller  attorney's  fee  than  that  stipulated.  (Thrasher  ▼. 
Moran,  b83.) 

2.  Attorney's  Fees  Incident  to  Cause  of  Action. — The  attorney's 
fees  are  no  part  of  the  cause  of  action;  but,  like  the  costs,  are  a 
mere  incident  to  it.     (Id.) 

3.  Interest — Pleading — Error  in  Judgment. — The  complaint  need 
not  state  as  a  separate  allegation  that  interest  was  claimed  at  the 
rate  specified  in  the  note,  from  the  date  of  the  filing  of  the  com- 
plaint to  the  entry  of  judgment,  but  it  was  suiiicient  that  the 
complaint  prayed  for  interest  on  the  note  according  to  its  terms 
trom  its  date;  but  it  was  error  to  order  the  payment,  out  of  the 
proceeds  of  sale,  of  a  greater  rate  than  seven  per  cent  per  annum 
after  the  entry  of  judgment.     (Id.) 

4.  Prior  Mortgags  not  Merged  in  Feb,  as  against  SuBSEguENi' 
Mortgage — Implied  Intention. — ^Where  an  assignee  of  the  plain- 
tiff's mortgage  took  it  from  the  plaintiff  pending  suit,  with  a  guar- 
anty of  priority,  and  subsequently  acquired  the  fee  from  the  mort- 
gagor, under  a  deed  reciting  that  it  was  taken  subject  to  both  mort- 
gages, the  prior  mortgage  is  not  to-be  deemed  merged  in  the  fee  as 
against  the  subsequent  mortgage,  containing  the  recital  that  it  is 
subject  to  the  prior  claim.  The  recitals  and  circumstances,  con- 
sidered in  connection  with  the  rules  of  equity  on  the  subject,  imply 
an  intention  not  to  extinguish  the  prior  mortgage,  but  to  keep  it 
alive.     ( Anglo-Calif ornian  bank,  Limitea,  v.  J?ield,  644.) 

5.  Purchase  of  Mortgage  Pending  Foreclosure — ^Parties — Con- 
tinuance in  Name  of  Plaintiff. — The  purchase  of  the  plaintiff's 
mortgage  pending  the  action  of  foreclosure  dia  not  require  that  the 
purchaser  should  be  substituted  as  a  party  plaintiff;  but  the  action 
might  be  continued  in  the  plaintiff's  name.     (Id.) 

6.  Purchaser  Made  Defendant  to  Cross-Complaint — ^Answer. — 
Where  the  purchaser  of  the  plaintiff's  mortgage,  and  of  the  fee, 
was  made  a  party  defendant  to  the  cross-complaint  of  the  subse- 
quent mortgagee,  which  alleged  that  he  had  been  in  possession  and 
received  rents,  for  which  an  accounting  was  asked,  and  alleged  a 
discovery  that  he  claimed  to  be  the  owner  of  the  mortgage,  and  of 
the  fee,  and  entitled  to  the  possession,  but  did  not  allege  that  he 
had  purchased  either  the  mortgage  or  the  fee,  the  defendant  was  not 
required  in  his  answer  to  set  up  his  intention  to  hold  his  mortgage 
interest  separate  from  the  legal  title.  The  denial  of  the  discovery 
alleged  did  not  involve  a  denial  of  ownership  or  of  the  claim  of 
ownership.     (Id.) 

7.  Pleading  by  Subsequent  Mortgagee — Issues — ^Priority — Subse- 
quent Facts. — An  answer  to  the  complaint  by  the  subsequent  mort- 
gagee, setting  up  its  priority  to  the  plaintiff's  lien,  speaks  as  of  the 
eommencemcut  of  the  action.     If  such  mortgagee  desired  to  tender 
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an  issue  concerning  subsequent  transactions,  rendering  the  subse- 
quent mortgage  prior,  affirmative  allegations  must  be  made,  setting 
up  the  facts  upon  which  such  claim  is  based.     (Id.) 

8.  Findings  Outsidx  of  Issues — Pboops  under  Issue  of  Priority — 
Bights  of  Purohaser — Foreclosure. — It  appears  that  the  findings 
of  the  court  respecting  the  subsequent  purchases  of  the  mortgage 
and  of  the  fee  were  outsiae  of  the  issues.  But  where  they  were 
apparently  proved  under  the  issue  as  to  priority,  the  purchaser  was 
entitled  to  avoid  the  apparent  effects  of  his  ownership  of  both,  by 
•howing  its  equitable  results  flowing  from  his  presumed  intention 
to  keep  the  prior  mortgage  alive.  If  the  findings  be  viewed  as 
entirely  outside  the  issues,  the  prior  mortgage  should  have  been 
foreclosed  upon  the  issues  tendered  by  the  pleadings.     (Id.) 

0.  Death  of  Mortgagee — ^Ausndkd  Complaint — Presentation  of 
Claim— Waiver  of  RbcoI'5B£;3  at  Trl^l. — ^Where,  upon  the  death 
of  the  mortgagee  pending  suit,  and  the  amended  complaint  bringing 
in  his  administrator  neglected  to  allege  a  waiver  of  claim  against 
the  estate,  the  court  should  have  allowed  a  further  amendment 
alleging  such  waiver;  but  where  the  court  allowed  such  waiver  to  be 
filed  at  the  trial  it  must  be  deemed  as  in  substance  an  amendment 
to  the  complaint,  and  as  part  of  it.     (Id.) 

10.  Mortgage  of  Land  and  Water-Ditch — Stock  of  Water  Company 
— Inclusion  not  Presumed.^ — ^A  mortgage  of  lands,  and  also 
of  that  "certain  water- ditch  which  conveys  water  to  said  lands 
for  farming  purposes,  known  as  the  Curtis  ditch,  with  all  water- 
rights  and  privileges  appurtenant  to  said  ditch,  or  by  means  of 
which  said  ditch  is  supplied  with  water,"  cannot  be  presumed 
to  include  shares  of  stock  owned  by  the  mortgagor  in  a  water 
company,  in  the  absence  of  evidence  that  tae  water  company 
owned  the  ditch  or  the  water  flowing  therein,  or  the  means  by  which 
the  diteh  was  supplied  with  water.  The  form  of  the  mortgage 
warrants  an  inference  that  the  diteh  was  the  property  of  the  mort- 
gagor under  a  title  distinct  from  any  claimed  by  the  water  com- 
pany.    (Bank  of  Yisalia  y.  Smith,  398.) 

11.  Shares  of  Stock— Personal  Pbopertt— Appubtenancb  to  Land 
—Burden  of  Proof — Support  of  Finding. — Shares  of  stock  are 
personal  property,  transferable  by  indorsement  and  delivery  of  the 
certificate,  and  are  not  presumptively  appurtenant  to  land.  If  the 
plaintiff  would  claim  that  the  shares  of  stock  in  question  represented 
water-rights  or  privileges  which  were  appurtenant  to  the  mortgaged 
ditch,  or  by  means  of  which  it  is  supplied  with  water,  it  was  incum- 
bent on  the  plaintiff  to  prove  it;  and  in  the  absence  of  such  evi- 
dence a  finding  that  the  shares  of  stock  were  not  appurtenant  to  the 
land,  nor  included  in  the  property  mortgaged,  is  supported.     (Id.) 

12.  Action  to  Compel  Transfer  of  Stock — Inadmissible  Evidence — 
Title  under  Foreclosure. — In  an  action  to  compel  a  transfer  of 
the  shares  of  the  stock  of  the  water  company  to  the  plaintiff,  the 
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mortgage  and  judgment-roll  in  the  action  foreclosing  it,  and  the 
conveyance  thereunder,  unaer  which  plaintiff  claims  title,  were  all 
properly  excluded  from  evidence,  it  appearing  that  there  was  noth- 
ing in  the  mortgage,  judgment,  or  conveyance  eontaining  any  men- 
tion of  ahares  of  stock,     (icu) 

13.  Finding  Outsids  or  Issues — ^Estoppel — ^Heabsat. — ^A  finding  in 
the  foreclosure  suit  as  to  the  use  of  water  by  virtue  of  the  shares 
of  stock  upon  which  no  issue  was  tendered,  it  being  held  in  the 
conclusion  of  law  that  the  shares  of  stock  were  not  included  in 
the  mortgage,  and  the  judgment  of  foreclosure  being  silent  there- 
upon cannot  operate  as  an  admission  or  estoppel,  and  has  no  greater 
dignity  as  evidence  than  hearsay,  and  was  properly  excluded  from 
evidence  in  the  present  action.     (Id.) 

14.  FOBEGLOSUKB     OF     MOBTGAOB— LANDS     IN     DIFFERENT      COUNTIES — 

Mabshat.tng  of  Liens— Decision  upon  Fobmxb  Appeal.— Where 
the  record  upon  the  present  appeal  from  a  decree  foreclosing  a  mort- 
gage upon  lands  situated  in  different  counties  shows  the  same  state 
of  facts  as  appeared  upon  a  former  appeal  as  to  the  rights  of  the 
parties  as  to  the  marshaang  of  liens,  and  the  prior  sale  of  a  parcel 
of  land  in  another  county  before  selling  the  land  in  the  county  of 
the  venue,  upon  which  such  prior  sale  was  adjudged,  the  trial  court 
did  not  err  in  carrying  out  by  its  judgment  the  principles  deter- 
mined upon  the  former  appeal.     (Kent  v.  Williams,  3.) 

15.  Effect  of  Order  Granting  New  Trial — ^Notice  of  Motion  to 
Mortgagor — ^Presumption  of  Jurisdiction. — An  order  granting  a 
new  trial  of  the  action  upon  motion  of  a  subsequent  lienholder  is 
to  be  construed  according  to  its  'terms,  and  has  the  effect  to 
set  aside  the  judgment  rendered  in  the  action  and  place  the  parties 
in  the  same  position  which  they  held  before  any  trial  had  been  held, 
including  the  mortgagor,  whether  he  was  or  was  not  served  with 
notice  of  the  motion,  the  judgment  being  of  such  a  character  that 
the  court  could  not  vacate  it  as  between  the  lienholder  and  the 
mortgagee,  and  leave  it  in  force  against  the  mortgagor.  In  sup- 
port of  the  validity  of  the  order,  the  jurisdiction  of  the  court  to 
make  it  must  be  assumed.     (Id.) 

10.  Power  of  Court  to  Correct  Error. — ^Even  if  the  lienholder  gave 
no  notice  of  the  motion  to  the  mortgagor,  and  only  asked  for  a 
new  trial  as  to  the  mortgagee,  the  court  was  not  precluded  from 
granting  a  new  trial  of  the  entire  action,  if  the  means  of  correct- 
ing an  error  in  the  marshaling  of  liens  could  not  be  corrected  in 
the  absence  of  the  mortgagor,  and  from  thus  indirectly  Getting 
aside  the  erroneous  judgment  as  to  the  mortgagor,  merely  because 
he  had  not  asked  for  it.     (Id.) 

17,  Record  of  Instruments — Notice  to  Lienholder— Contract  to 
Secure  Purchase  Money  of  Land — ^Deed  Absolute  Intended  as 
Mortgage. — A  contract  proviaing  that  a  note  for  the  purchase 
money  of  a  tract  of  land  in  one  county  is  to  be  secured  by  a  deed 
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of  land  in  another  conntj  was  properly  recorded  in  the  book  of 
"Covenants"  of  the  former  coonty,  and  operated  as  constructive 
notice  of  the  contract  and  of  the  unrecorded  deed  of  lands,  in  which 
tne  subsequent  lienholder  was  interested.  The  subsequent  record 
of  the  deed  in  the  book  of  "Deeds"  gave  constructive  notice 
thereof,  though  it  was  intended  as  a  mortgage.  It  is  only  a  mort- 
gage in  form  as  sueh,  which  is  required  to  be  recorded  in  the  book 
of  "Mortgages."     (Id.) 

18.  Cebtaintt  of  DssGRipnoN— Dscbek—Pkesumption. — ^The  contract 
and  deed  were  sufficiently  certain  in  the  description  of  the  land 
deeded  as  security  if  one  familiar  with  the  property  could  identify 
and  locate  it;  and  where  tne  court  by  its  decree  gave  definite  de- 
scriptions of  all  the  lands  deeded,  including  those  in  which  the 
subsequent  lienholder  claimed  an  interest,  it  will  be  presumed  upon 
appeal  by  such  lienholder  that  the  court  received  competent  evi- 
dence from  which  to  ascertain  such  descriptions.     (Id.) 

19.  JUBISDIOnON  OF   FOBECLOSUBE — PbOPEBTY  IN   DIFFERENT   COUNTIES. 

— The  court  in  which  the  land  deeded  as  security  was  situated 
acquired  jurisdiction  to  foreclose  the  security  given  for  the  note 
given  as  purchase  money  for  land  situated  in  another  county  and 
to  order  the  sale  of  such  land.  The  court  in  either  county  would 
have  had  jurisdiction  of  the  foreclosure.     (Id.) 

20.  JUBISDIOTION  NOT  AFFECTED  BT  Eebob. — The  court  having  acquired 
jurisdiction  of  the  action  could  not  lose  it  by  error  committed  in 
the  course  of  the  trial  or  by  an  erroneous  judgment,  which,  after 
ascertaining  the  error,  it  caused  to  be  vacated.     (Id.) 

2L  Statute  of  Limitations — ^Amendment  of  Complaint. — ^Where  the 
action  was  brought  within  four  years  after  the  maturity  of  the 
note  for  purchase  money  secured  by  the  deed,  it  was  not  barred  by 
the  statute  of  limitations,  and  an  amendment  of  the  complaint  so 
as  to  add  an  additional  prayer  for  sale  of  the  land  purchased,  the 
eause  of  action  for  which  was  set  forth  in  the  original  complaint, 
did  not  introduce  a  new  cause  of  action.  The  court  without  such 
amendment  had  power,  under  section  580  of  the  Code  of  Civil 
Procedure,  thereupon  to  grant  the  relief  prayed  for  in  the  amended 
complaint     (Id.) 

22.  Mobtoagees  not    Estopped — Ebboneous  Claim  upon  Appeal.— 

The   fact   that  the   mortgagees   upon   a   first   appeal    erroneously 

claimed  that  the  action  was  brought  only  to  foreclose  the  lien  upon 

the  land  deeaeu  as  security  did  not  estop    them  from  afterwards 

claiming,  in  accordance  with  the  opinion  of  the  court,  the  right  to 

foreclose  the  lien  upon  both  properties  upon  the  original  complaint. 

(Id.) 

8ee  Corporations,  0,  II,  12;  Estates  of  Deceased  Persons,  10-28; 

Insurance,  4,  5;  Landlord  and  Tenant,  1-5;  Mines  and  Mining, 

5-11;  Street  Assessment,  21,  22. 
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L  Chaeter  of  Los  Anoeles — Administrative  Fukction  op  Council 
— ^Letting  op  Contract  por  Printing — Order  op  Council. — Th6 
letting  of  contracts  by  a  citj  council  is  an  administrative  and  not 
a  legislative  function;  and  under  a  proper  construction  of  the 
charter  of  the  citj  of  Iios  Angeles  the  initial  steps  for  the  letting 
of  n  contract  for  the  city  printing  may  be  taken  by  order  of  the 
council  without  an  ordinance.     (Earl  v.  Bowen,  754.) 

&  Validity  of  Execution  of  Contract — ^Approval  of  Form  by  City 
Attorney — Signature  op  Clerk  before  Approval  by  Council.- - 
Where  there  was  a  compliance  with  the  only  essential  requirement 
of  the  charter,  that  tne  form  of  the  contract  must  have  the  approval 
of  the  city  attorney  indorsed  upon  it  before  its  approval  by  the 
council,  the  fact  that  it  was  signed  by  the  clerk,  under  their 
authority  for  his  signature,  before  their  approval,  was  immaterial. 
Their  approval  of  it  with  the  clerk's  signature  was  essentially 
equivalent  to  approving  it  before  the  clerk  signed.     (Id.) 

3.  Delegation  of  Authority  to  Clerk — Ministerial  Act. — The 
signing  of  the  contract  by  the  clerk  was  but  a  ministerial  act,  in- 
volving the  exercise  of  no  uiscretionary  power,  and  could  be  dele- 
gated. The  order  of  the  council  directing  the  clerk  to  sign  it  for 
tne  city  carried  with  it  his  authority  to  sign.     (Id.) 

i.    JUDGMENT  against  CITY — DESIGNATION  OF  FUND — ^DIRECTIONS  UPON' 

Appeal — Res  ADJxn>iCATA — Action. — A  judgment  entered  against 
a  city,  payable  only  out  of  the  funds  of  a  particular  year,  pursuant 
to  the  directions  of  this  court  upon  appeal,  is  rea  adjudicates,  and 
cannot  be  subsequently  modified  or  changed.  A  subsequent  judg- 
ment of  the  superior  court  in  an  action  thereupon,  omitting  such 
limitation,  is  erroneous.  (Weaver  v.  City  and  County  of  San  Fran- 
cisco, 728.) 

5.  AMENDMENT   OF    CONSTITUTION — PERMISSIVE    PAYMENTS    BY    CiTY — 

Limitation  of  Amount — Discretion. — The  amendment  of  the  state 
constitution  removing  the  limitation  upon  the  city  of  San  Fran- 
cisco of  certain  claims  for  indebtedness  for  certain  fiscal  years,  and 
providing  that  the  city  nu&y  pay  the  same,  not  exceeding  a  certain 
total  amount,  out  of  the  revenue  of  succeeding  years,  is  permissive, 
only  giving  the  city  a  discretion  in  allowing  and  paying  claims 
within  the  limit  prescribed,  and  where  it  paid  the  principal  sum 
of  the  judgment  out  of  the  revenue  of  other  years,  it  cannot  be  com- 
pelled to  pay  the  interest  and  costs  out  of  the  funds  of  any  other 
year  than  that  originally  specified  in  the  judgment.     (Id.) 

6.  City  Charter  of  Los  Angeles — Petition  for  Bxgall  of  Officer 
— Insufficient  Certificate — ^Admissions  in  Mandamus — ^Void 
Proceedings. — Under  the  charter  of  Los  Angeles,  providing  for  the 
recall  of  an  officer  and  a  special  election  for  a  successor  upon  peti- 
tion of  twenty-five  per  cent  of  the  total  vote  cast  for  the  office  at  the 
last  election,  and  requiring  as  a  condition  that  the  city  clerk  shall 
ascertain  from  the  **jreat  register*'  whether  the  petition  is  suf- 
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fidently  signed,  a  certificate  stating  that  2,864  votes  were  last 
east  for  the  office,  and  the  ascertainment  from  the  great  register 
that  784  names  of  qualified  electors  were  signed  to  the  petition,  and 
that  it  was  sufficient,  is  overcome  bj  the  specification  that  ^'514 
names  were  compared  with  the  duplicate  affldavits  of  regiairaiion, 
and  the  balance  with  the  originals,*'  and  by  the  pleadings  and  stipu- 
lation and  briefs  in  mandamua  showing  that  only  339  of  the  names 
signed  were  in  fact  upon  the  great  register.  The  proceedings  for 
recall  by  special  election  under  such  certificate  were  void,  and  the 
officer  is  entitled  to  the  residue  of  his  term  and  salary.  [Beatty, 
0.  J.,  dissenting.]     (Davenport  v.  City  of  lx>s  Angeles,  508.) 

7.  Mandamus  to  County  Auditor — Salary  or  Justices  of  tee  Pkagb 
— ^Population  of  Township — Census — ^Burden  of  Proof. — ^Upon 
application  by  a  justice  of  fhe  peace  for  mandamus  to  the  county 
auditor  of  Merced  County  to  compel  a  warrant  for  a  greater  salary 
than  the  auditor  had  allowed,  where  the  right  of  the  applicant 
depends  upon  a  population  of  the  township  in  excess  of  that  shown 
by  the  last  census,  the  burden  of  proof  is  upon  him  to  show  a 
sufficient  population  to  warrant  the  writ.     (Cothran  y.  Cook,  468.) 

8.  Eyidenoe  —  Invalid  Obdinance  by  Supervisors  —  Hearsay^— The 
board  of  supervisors  have  no  power  to  declare  the  population  of  a 
township  in  excess  of  that  shown  by  the  last  census,  without  a 
special  census  properly  taken  as  a  basis  thereof;  and  an  ordinance 
declaring  an  increased  population  without  such  census  is  ineffective 
and  inadmissible  in  evidence.  It  is  of  no  higher  rank  as  evidence 
than  hearsay.     (Id.) 

9.  Municipal  Charter— Wharf  Intsrferino  with  Ferry— Injunc- 
tion.— The  right  of  the  city  of  Yallejo,  under  its  charter,  to  estab- 
lish a  wharf  on  its  water-front  at  the  foot  of  a  street,  and  to 
determine  the  necessity  therefor  by  the  ordinance  authorizing  its 
eonstruction,  cannot  be  exercised  in  such  a  manner  as  to  injure  or 
destroy  ferry-rights  at  the  foot  of  a  parallel  street  vested  in  others 
by  fhe  city,  without  pretense  of  compensation,  and  the  city  may  be 
enjoined  from  interfering  with  the  operation  of  the  ferry  in  the 
mode  of  construction  of  such  wharf.  (Yallejo  Feny  Company  v. 
aty  of  Vallejo,  392.) 

10.  Limited  Power  of  City  to  Build  Wharf— Ownership  of  Water- 
Fbont"— Power  of  General  Qovernhent  Inappuoablb. — The  city 
of  Vallejo  does  not  own  its  water-front,  and  in  building  a  wharf 
it  has  no  general,  municipal,  or  governmental  powers,  but  only  such 
powers  as  are  given  by  its  charter,  which  does  not  clothe  it  with 
an  absolute  right  to  construct  a  wharf  irrespective  of  the  vested 
rights  of  others.  The  power  vested  in  the  general  government, 
which  is  sovereign  over  navigable  waters  such  as  Mare  Island 
Straits,  to  improve  the  same,  without  compensation  for  injury,  can- 
not apply  to  the  city  oi  Vallejo,  which  has  no  such  power.     (Id.) 

CXIiVL  Cal.- 
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MUBDEB  ANT>  MANSLAUGHTEB.    See  Criminal  Law,  21-36. 
NEGLIGENCE. 

1.  Master  aud  Sibtaht— JLnjust  vbom  Fall  or  Tklegbaph-Polb— 
Uss  or  Dull  Pzks-Pol»— Buboen  or  PBOor. — ^The  burden  la  upon 
the  plaintiif  to  anatain  hia  averment  that  an  injury  caused  to  him 
by  the  falling  of  a  telegraph-pole,  upon  which  he  waa  engaged 
aa  a  lineman,  in  removing  wirea,  owing  to  use  of  a  dull  pike-pole 
aa  a  brace,  which  waa  insufficient  to  keep  the  telegraph-pole  in 
position,  waa  caused  hy  the  negligence  of  the  defendant,  as 
master,  in  failing  to  perform  his  legal  duty  to  furnish  safe  ap- 
pliances.    (Towne  v.  United  Electric  Gaa  and  Power  Company,  766.) 

2.  Pebtobmanoe  or  Duty  bt  Masteb — Dutt  or  Sebvant — Selection 
or  Appliance — ^Neoligencb  or  Pellow-Sebvant. — ^The  injury  was 
not  due  to  any  negligence  of  the  defendant,  where  it  appears  that 
a  number  of  pike-poles,  in  good  order,  and  such  as  were  customarily 
used,  were  furnished  to  the  servants,  and  it  was  their  duty  to  know 
when  they  were  dull  and  in  need  of  sharpening,  and  to  aelect  a 
pike-pole  in  good  order,  and  not  to  use  a  dull  one.  The  negligent 
selection  of  a  dull  pike-pole  by  a  fellow-servant,  without  looking 
at  the  point,  when  others  in  good  condition  were  in  reach,  was  the 
proximate  cause  of  the  injuiyy  for  which  the  master  is  not  liable. 
(M.) 

8.  Action  roB  Injury — Contbibutort  Negugbngb— Biding  on  Foot- 
board or  Street-Car— Evidence — Support  or  Verdict. — ^In  an 
action  to  recover  damages  for  an  injury  sustained  by  the  plaintiff 
from  collision  with  a  vehicle  standing  a  foot  distant  from  the  body 
of  a  car  upon  the  footboard  of  which  he  was  riding,  where  the 
verdict  was  for  the  defendant,  and  the  evidence  showed  that  the 
plaintiff  might  have  taken  a  more  secure  position,  and  might  have 
escaped  injury  hy  holding  Ua  body  well  within  the  lines  of  the 
ear,  and  keeping  a  lookout  to  avoid  the  collision,  it  cannot  be  said 
aa  matter  of  law  that  the  Jury  were  not  warranted  in  finding  from 
the  evidence  that  plaintiff's  injury  waa  the  proximate  result  of  his 
own  negligence.  (Fraaer  ▼•  California-Street  Cable  Bailioad  Com- 
pany, 714.) 

4.  Avoidance  or  Injury  by  Eicployexs~Bulr  Inafflicablr--Beghts 
or  Employees. — ^Where  there  was  no  evidence  to  show  that  the 
employees  of  the  street-car  company  had  any  notice  that  plaintiff 
was  in  a  dangerous  position,  or  waa  conducting  himself  in  a  dan- 
gerous manner,  the  rule  that  they  must  use  the  last  clear  oppor- 
tunity to  avoid  the  injury  is  inapplicable;  and  th^  had  the  right 
to  assume  that  persons  riding  where  the  plaintiff  rode  would  use 
reasonable  care,  and  not  allow  themselves  to  come  in  coUisioB  with 
objects  no  nearer  than  a  foot  from  the  body  of  the  car.     (Id.) 

ff.  Harmless  Exclusion  or  Evidence  as  to  Injury^ — The  verdict 
having  been  rendered  for  the  defendant,  based  on  the  ground  of  the 
contributory  negligence  of  the  plaintiff,  the  exclusion  of  evidence 
of  an  X-ray  photograph  bearing  upon  the  injuiy,  and  of  evidence 
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bearing  upon  the  pennanence  of  tne  iiijiiry,  is    harmless  to  the 
plaintiff.     (Id.) 

C  AonoN  FOE  Death — Eyibengb — Support  of  Minors. — In  an  action 
bj  minors  for  the  death  of  their  father,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendants,  by  whom  the  deceased 
was  employed,  in  failing  to  provide  him  a  safe  place  in  which  to 
work,  evidence  was  admissible  to  show  to  what  extent  the  plain- 
tiffs were  8upj)orted  by  their  father's  earnings.  (Powley  v.  Swen- 
sen,  471.) 

7.  Caving  of  Eabth  into  Citt  Tunnel — Consteuction  of  Bbtainino- 
Wall — Psesumption — Official  Duty- — Where  it  appeared  that 
the  deceased  lost  his  life  by  the  caving  and  sliding  of  earth  from 
a  hill  above  into  the  mouth  of  a  city  tunnel,  in  which  he  was  work- 
ing, which  was  not  properly  braced  against  it  by  defendants  as 
contractors,  and  that  the  retaining-wall  of  the  tunnel  was  sufficient 
to  withstand  the  pressure  without  injury,  and  that  it  had  been 
constructed  under  the  supervision  of  an  engineer  of  the  city,  and 
that  plans  and  specifications  had  been  prepared  in  his  office,  it  is  to 
be  presumed  that  the  engineer  had  done  his  official  duty,  and  that 
the  retaining-wall  was  built  according  to  such  plans  and  specifica- 
tions.    (Id.) 

i.  Testimony  or  City  Engineer — ^Improper  Motion  to  Strike  Out. 
— Where  the  city  engineer  had  given  dearly  admissible  testimony 
tor  the  plaintiffs  upon  other  matters,  a  motion  by  defendants  to 
strike  out  all  of  his  testimony  on  the  ground  that  it  was  not  shown 
tnat  the  retaining-wall  was  built  according  to  the  plans  and  speci- 
lications  in  his  office,  was  properly  denied,  as  being  too  general, 
and  not  directed  with  precision  to  any  objectionable  testimony,  if 
there  were  such,  regardless  of  whether  the  point  urged  was  or  was 
not  tenable  or  material.     (Id.) 

••  Evidence — ^Reason  for  Paying  Deceased  Extra  Wages. — Where 
the  duties  of  the  deceased  as  foreman  of  the  work,  and  the  fact 
that  he  had  received  extra  wages,  were  properly  proved,  evidence 
was  not  admissible  to  state  the  reason  for  paying  him  the  extra 
wages  for  the  purpose  of  showing  that  he  bad  extra  responsibility. 
(Id.) 

10.  Employhent  or  Deceased  as  Foreuan— Bsfusal  of  Amend- 
ment TO  Answer—Harmless  Ruling.— Where  the  original  answer 
alleges  that  deceased  was  employed  as  foreman  to  supervise  the 
work  of  excavation,  to  direct  the  laborers,  and  superintend  the 
placing  of  the  timber  where  the  accident  occurred,  and  was  suf- 
ficient to  admit  full  proof  of  his  duties,  and  evidence  was  given  that 
he  had  charge  of  the  whole  tunnel,  the  defendants  were  not  preju- 
diced by  a  refusal  of  leave  to  amend  the  answer  by  averring  that 
he  had  entire  charge  of  the  timbering  in  and  about  the  tunnel. 

11,  SUPFICJENCY  OF  EVIDENCE — NONSUIT — INSTRUCTION  AS  TO  VERDICT. 

—Where  the  evidence  and  admissions  of  the  pleadings  were     snf- 
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ficient  to  justify  the  overruling  of  a  motion  for  a  nonsuit,  and  the 
subsequent  evidence  supplied  any  defects  therein,  and  the  evidence 
for  the  defendants  did  not  destroy  the  effect  of  the  plaintiffs'  evi- 
dence, the  court  properly  refused  to  instruct  the  jury  to  render  a 
verdict  for  the  defendants.     (Id.) 

12.  Verdict  not  against  Law— Oonflictino  Evidence. — A  verdict 
cannot  be  considered  against  law  where  there  is  conflicting  evidence 
as  to  material  facts  upon  which  the  jury  had  the  right  to  pass.     (Id.) 

13.  Constbuction  of  Insteuctions — ^PBovmcE  OF  JuEY— Defenses- 
Duty  OF  Master— Right  of  Servant. — ^Where  the  court  fully  in- 
structed the  jury  as  to  defenses  set  up  by  the  answer,  instructions 
concerning  the  duty  of  the  master  to  use  ordinary  care,  to  furnish 
the  servant  with  a  safe  place  in  which  to  work,  and  to  protect  the 
servant  against  accident,  and  as  to  the  right  of  the  servant  to  rely 
upon  the  master  therefor,  and  to  assume  that  the  master  has  per- 
formed his  duty  in  that  regard,  do  not  tsike  from  the  jury  the 
matters  of  defense  set  up,  or  invade  the  province  of  the  jury.     (Id.) 

14.  Joint  Contribxjtion  to  Injury — Defense — ^Harmless  Instruc- 
tion.— A  correct  instruction  to  the  effect  that  where  two  or  more 
persons  jointly  contribute  to  the  injury  the  injured  party  may  sue 
one  or  all  is  harmless,  even  if  there  were  no  joint  liability,  where 
a  special  defense  was  interposed  and  sought  to  be  proved  by  the 
contractors  defendant  that  the  city  was  liable  for  the  injury.     (Id.) 

15.  Negligence — Obstruction  of  Sidewalk — ^Injury  to  Business 
Man — Contributory  Negligence — ^Erroneous  Instruction. — In 
an  action  to  recover  damages  for  injuries  sustained  by  plaintiff  while 
moving  furniture  from  falling  over  iron  doors  standing  erect  on  the 
sidewalk,  and  kept  open  by  protecting  rods  u  a  means  of  access 
to  the  cellar  of  the  defendant,  it  was  material  error  to  instmet 
the  jury  that  "if  a  man  is  engaged  in  using  the  sidewalk  in  front 
of  another's  premises  for  business  puri>oses  or  for  purposes  other 
than  ordinary  pedestrianism,  it  is  incumbent  on  him  to  use  a  higher 
degree  of  care  than  is  required  of  him  if  he  is  a  mere  pedestrian, 
and  is  simply  passing  over  the  sidewalk  as  such.''  (Sehindler  y. 
Schroth,  433.) 

10.  Ordinary  use  of  Sidewalk — Communication  with  Street. — ^The 
use  of  a  sidewalk  by  the  owner  of  a  lot  for  the  purpose  of  eom- 
munication  with  ttie  street  is  equally  as  legitimate  and  equally  an 
ordinary  use  as  that  of  passing  longitudinauy  along  it.     (Id.) 

17.  Colusion  at  Bailboad  Crossing — Contributory  Negligence — 
Nonsuit. — It  is  contributory  negligence,  as  matter  of  law,  for  one 
who  is  very  deaf  deliberately  to  drive  a  team  upon  a  railroad 
crossing  without  looking  to  see  whether  or  not  a  train  was  aproaeh- 
ing,  where  the  track  was  visible  to  him  for  more  than  a  quarter 
of  a  mile,  and  he  could  easily  have  avoided  the  collision;  and  in 
an  action  for  damages  for  such  collision  for  alleged  negligence  of 
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tbe  railroad  companj,  a  nonsuit  should  liaye  been  g^nted.     (Lam- 
bert Y.  Southern  Pacifie  Bailroad  Companj,  231.) 

18  Ayoidancb  of  Injury  by  Railroad  Company. — ^The  railroad  com- 
panjy  whether  it  was  originally  negligent  or  not,  was  not  responsi' 
ble  for  failure  to  avoid  the  injury,  notwithstanding  plaintiff's 
eontributory  negligence,  where  it  was  not  to  be  anticipated  that 
plaintiff  would  eross  the  track,  and  would  not  check  his  horses  to  a 
place  of  safety,  as  he  might  have  done,  and  there  was  no  knowl- 
edge of  plaintiff's  deafness,  and  every  effort  was  made  to  avoid 
the  collision  when  his  peril  was  discovered.  There  was  no  dutj  to 
stop  the  train,  under  the  state  of  the  evidence.     (Id.) 

19.  Master  and  Servant— Duty  of  Master — Safb  Place  to  Work — 
Bights  or  Servant— Warning  of  Danger  from  Hidden  Defects. 
^It  is  the  duty  of  the  master  to  furnish  the  servant  with  a  safe 
place  to  work,  and  to  use  reasonable  care  to  see  that  any  object  is 
safe  to  work  upon  or  with  before  he  directs  the  servant  to  perform 
labor  upon  it.  The  servant  has  the  right  to  presume  that  the  master 
will  perform  his  duty,  and  will  not  set  him  at  work  upon  objects 
that  contain  hidden  defects  without  warning  him  of  the  danger. 
(Davis  V.  Diamond  Carriage  and  Livery  Company,  59.) 

80.  Washing  of  Window — ^Injury  from  Insecure  Fastening — ^Negli- 
gence— Questions  for  Jury. — ^Where  the  plaintiff  was  employed 
by  the  defendant  to  wash  the  windows. in  defendant's  livery  stable 
from  the  inside,  and  was  injured  severely  by  the  breaking  of  a 
window-pane,  which  was  whitewashed  and  was  insecurely  fastened 
in  the  frame  with  dnc  points  instead  of  putty  on  the  outside, 
which  was  discernible  from  the  outside  of  the  building,  it  was 
within  the  province  of  the  jury  to  determine  whether  the  injury 
was  the  result  of  the  want  of  ordinary  care  on  the  part  of  the 
defendant,  or  whether  it  occurred  in  a  way  and  from  a  cause  that 
could  not  have  been  reasonably  anticipated  bj  the  defendant,  or 
whether  the  plaintiff  was  also  negligent.     (Id.) 

81.  Presumption  in  Favor  or  YERDiCT.^Where,  if  the  jury  believed 
the  version  of  the  accident  given  by  the  plaintiff,  they  man  war- 
ranted in  finding  that  he  was  not  negligent,  this  court  must  presume 
in  favor  of  the  verdict  in  his  favor  that  they  took  his  statement 
as  true.     (Id.) 

22.  Effect  of  Beceift  in  Full — ^Finding  against  Defendant. — ^The 
jury  and  the  trial  court  were  warranted  in  finding  that  a  receipt 
in  full  of  all  demands  given  by  the  plaintiff  to  the  defendant  did 
not  cover  the  damages  claimed  when  the  plaintiff  testified  that  the 
receipt  was  for  wages  and  for  ten  dollars  which  defendant  pro- 
posed to  pay  on  the  doctor's  bill  of  plaintiff,  which  exactly  covered 
the  amount  of  the  receipt.     (Id.) 

28.  Bxquested  Instructions  Covered  by  Charge. — The  court  did  not 
err  in  giving  instructions  requested  by  the  defendant  upon  subjects 
fnlly  covered  by  the  instructions  given  by  the  court.     (Id.) 
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Pbomissobt  Note — Subsequbnt  Indobsxxxnt  bt  Thibd  Pabtt — ^Wamt 
OF  CoKsiDEBATioN. — The  indorsement  of  a  demand  note  by  a  third 
party  long  subsequent  to  its  execution^  and  after  the  death  of  the 
maker,  without  any  new  consideration  or  the  relinquishmeat  of  any 
right  by  the  payee,  imposes  no  oUigatioa  upon  tha  indorsar.     (Lago- 

marsino  v.  Giannini,  546.) 

• 

NBWTBIAL. 

1.  Newlt  Disogvered  BviDENCi — ^DiSGSETioN. — The  diseretion  of  the 
trial  court  in  denying  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  will  not  be  interfered  with,  where  the 
showing  is  not  such  as  to  establish  an  abuse  of  discretion.  (People 
Y.  JaiUes,  301.) 

2.  Nbwly  Discovebed  Evidence. — ^Newly  discovered  evidence  which 
is  merely  cumulative  or  designed  to  contradict  witnesses  does  not 
warrant  a  new  trial.    (Wood  v.  Moulton,  317.) 

8.  Appeal  fbom  New -Trial  Ordeb — Sebvigb  op  NoncB — Dis&iissALd — 
If  the  notice  of  appeal  from  an  order  denying  a  new  trial  is  served 
upon  the  adverse  parties  to  the  motion  in  the  eourt  below,  such 
service  is  sufficient  to  give  this  court  jurisdiction  to  entortain  the 
appeal  therefrom,  and  it  will  not  be  dismissed  for  failure  to  serve 
A  defendant  interested  in  the  judgment  who  was  not  a  party  to  the 
motion.     (Johnson  v.  Phenix  Insurance  Company,  571.) 

4.  Sebvigb  op  Notice  op  intention. — ^A  failure  to  serve  an  adverse 
party  with  the  notice  of  intention  to  move  for  a  new  trial  may  be 
a  reason  for  denying  the  motion,  and  for  affirming  the  order  upon 
appeal;  but  it  does  not  constitute  a  reason  for  dismissal  of  the 
appeaL     (Id.) 

0.  Obdsb  Gbantino  New  Tbial — Review  upon  Appeal — ^Noticb  op 
HonoN  not  Made  Part  op  Record — Presumptions. — ^Upon  appeal 
from  an  order  granting  a  new  trial  all  presumptions  are  in  favor  of 
the  order,  and  where  the  notice  of  motion  is  not  made  part  of 
the  record  by  a  statement  or  bill  of  exceptions  it  cannot  be  con- 
sidered, and  the  order  will  be  afftrmed  on  any  presumed  ground  of 
the  motion  upon  which  it  could  be  based.  (Power  v.  Fairbanks, 
611.) 

0.  Recitals  and  Reasons  por  Order. — ^Recitals  in  the  order  granting 
a  new  trial  as  to  the  showing  made  constitute  no  part  of  the  order, 
and  the  reasons  given  by  the  court  for  its  action  are  inunateriaL 
(Id.) 

?•  Action  pob  Trespass — Order  Qrantino  New  Trial  op  Lihitbd 
Issues — Other  Lands — Finding  Outside  Issues. — ^In  an  action 
of  trespass  in  the  cutting  down  and  removal  of  timber  upon  specified 
lands,  where  damages  were  given  for  the  cutting  of  timber  upon  part 
of  such  lands,  a  newtrial  could  not  properly  be  granted  upon  limiti^d 
taraas  involving  the  right  of  possession,  trespass  upon,  and  injury 
to  land  as  to  which  no  rplief  was  prranted.  or  as  to  which  the  mm- 
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plaint  and  answer  presented  no  issues.  A  finding  outside  the  issues 
is  not  ground  for  new  triaL  (Id.) 
t.  Gboss-Oomplaint — ^Issues — ^Finding — Failubs  to  Fini>--Obounds 
VOB  New  Tbial. — ^Where  issues  were  joined  upon  a  cross-complaint 
in  stteh  action  to  quiet  the  title  of  the  defendant  against  the  claims 
of  the  plaintiff,  although  there  may  be  a  question  as  to  the  pro- 
priety of  it,  especially  in  regard  to  property  not  described  in  the 
eomplainty  yet  the  subject-matter  thereof  being  within  the  jurisdic- 
tion of  the  superior  court,  the  eourt  eould  grant  a  new  trial  upon 
any  statutory  ground,  both  of  an  issue  joined  upon  the  cross- 
eomplaint  as  to  lands  upon  which  the  court  made  a  finding,  and  also 
for  failure  to  find  upon  a  material  issue  joined  upon  the  cross- 
eomplaint  as  to  other  lands  not  described  in  the  complaint.     (Id.) 

Bee  Appeal,  8,  10-14;  aaim  and   Delivexy;  Easementi  1;  Jury 
and  Jurors,  8;  Mortgage,  16. 

NUISANCE. 

1.  Abatement  ov  Nuisance — Joindeb  of  Damages.— Under  section 
781  of  the  Code  of  Civil  Procedure,  and  at  common  law  without 
the  aid  of  that  section,  the  party  injured  by  a  nuisance  may, 
in  the  same  action,  obtain  a  judgment  abating  it  and  recover  the 
damages  caused  thereby.  (Astill  v.  South  Yuba  Water  Co.,  65.) 
S.  Evidence — ^Advebse  Useb^Easement  iob  Besebvoib— Title  or 
Plaintdt — ^Neougent  Use  or  Easement^ — ^Where  the  plaintiff  is 
the  grantee  of  a  patentee  of  government  land,  and  the  right  of  the 
defendant  to  an  easement  for  the  reservoir  and  ditch  upon  plain- 
tiff's land  is  not  disputed,  and  the  answer  pleads  a  mere  easement, 
and  sets  up  no  title  to  any  land  outside  of  the  reservoir,  it  was  not 
error  to  exclude  evidence  tending  to  show  adverse  user  by  defendant 
of  part  of  the  land  on  which  it  is  alleged  that  a  nuisance  existed 
in  allowing  the  reservoir  to  be  filled  with  decaying  vegetable  mat- 
ter. The  precise  extent  and  boundaiy  of  the  reservoir  are  unim- 
portant.   (Id.) 

8.  Betusal  to  Stbikb  Out  Answxb^Waiveb  or  Objection.— The 
eourt  did  not  err  in  refusing  to  strike  out  an  answer  to  a  question 
conceding  that  it  was  improper  in  form,  where  the  answer  was 
admitted  without  objection,  and  it  does  not  appear  that  there  was 
no  chance  to  object  before  the  answer  was  given.  The  answer  was 
waived  by  failure  to  object  to  the  question.     (Id.) 

C  Injubt  to  Health  of  PLAiNxirr's  Family — Compaeison — Counteb 
Evidence  Too  Bemote. — It  was  not  error  to  exclude  evidence  con- 
eeming  the  health  of  the  neighborhood,  or  of  particular  persons  in 
the  neighborhood,  at  a  period  some  fifteen  years  and  more  before 
the  trial.  Such  evidence  is  too  remote  to  furnish  a  safe  standard 
of  comparison  to  disprove  the  evidence  of  the  effect  of  the  alleged 
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recent  nuisance  upon  the  health  of  the  plaintiff  and  his  familj. 
(Id.) 
See  Pleading,  1,  8. 

OBLIGATION  OF  CONTBACTS.    See  Constitutional  Law,  1-4. 

OFFICE  AND  OFFICEBS.    See  A£unicipal  Corporations;   Public  Ad- 
ministrator. 

PABTIEa 

L  Action  to  Dstebmins  Water-Bights  —  Buliko  ov  Demurses  — 
Failitbx  to  Amend— Motion  to  Buno  in  Parties — Jurisdiction — 
Showing  not  Bbquired. — ^In  aa  action  to  determine  water-rights, 
where  the  court  sustained  a  demurrer  to  the  complaint  as  to  certain 
defendants,  with  leave  to  amend,  which  plaintiff  failed  to  do,  and 
overruled  demurrer  as  to  other  defendants,  who  have  answered,  the 
court  has  jurisdiction  to  hear  and  determine  a  subsequent  motion 
of  plaintiff  to  vacate  the  order  sustaining  the  demurrer,  and  to 
bring  in  the  defendants  thereto  as  necessary  parties  to  a  complete 
determination  of  the  action;  and  no  showing  as  to  mistake,  inadver- 
tence, surprise^  or  excusable  neglect,  under  section  473  of  the  Code 
of  Civil  Procedure,  is  required  to  give  such  jurisdiction.  (La  Beck- 
with  y.  Superior  Court  ox  Colusa  County,  496.) 

2.  BuUNO  on  Demurrer  not  Law  or  Cass. — The  ruling  sustaining 
the  demurrer  did  not  become  in  anj  sense  the  law  of  the  case  in 
the  superior  court,  or  preclude  the  court  from  afterward  changing 
its  ruling;  and  the  mere  fact  that  plaintiff  had  failed  to  amend 
within  the  time  allowed  did  not  necessitate  a  denial  of  the  applica- 
tion to  bring  in  the  defendants  as  necessary  parties.     (Id.) 

8.  Effect  of  Order  Sustaining  Demurrer— Dismissai#— Power  of 
Court. — Though  an  order  sustaining  a  demurrer  where  no  amend- 
ment is  made  has  the  effect  of  relieving  the  demurring  party  from 
further  defending  in  the  absence  of  subsequent  action  by  the  court, 
and,  in  such  absence,  may  form  the  basis  of  a  judgment  of  dis- 
missal, it  is  not  a  judgment,  and  does  not  have  the  effect  of  finally 
and  irrevocably  dismissing  the  demurring  party  from  the  action, 
nor  affect  the  power  of  the  court  to  order  him  brought  before  the 
eourt  as  a  necessary  parfy  and  to  reconsider  the  order  sustaining  the 
demurrer.     (Id.) 

4  Mandamus — Compeluno  Exercise  of  Jurisdiction — Question  of 
i5SNEFiT. — Though  this  eourt  will  not  grant  a  writ  of  mandate 
where  it  clearly  will  result  in  no  substantial  benefit;  yet  where 
the  superior  court  has  denied  a  motion  to  bring  in  parties  for  want 
of  power,  and  it  cannot  be  said  that  the  court  would  not  be  justified 
in  bringing  in  the  parties  named,  nor  that  the  petitioner  is  not 
seeking  a  substantial  benefit,  he  has  the  right  to  a  writ  of  mandati 
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to  compel  the  trial  court  to  exercise  its  jurisdiction  bj  hearing 
and  disposing  of  the  motion.     (Id.) 

See  Estates  of  Deceased  Persons,  6;  Mortgage,  5^  6;  Water  and 
Water-Eights,  1-4. 

PASTY  WALL.    See  Injunction,  2. 

P£RJTJKY.    See  Criminal  Law,  37,  3d. 

PLEADING. 

L  Action  to  Abate  Nuisances — Causes  of  Action  not  Misjoined. — 
A  complaint  in  an  action  to  abate  two  distinct  nuisances,  one  of 
which  is  caused  by  the  negligence  of  the  defendant  in  allowing 
water  to  escape  from  the  banks  of  defendant's  ditch  and  extending 
over  the  plaintiff's  land,  making  it  swampy  and  marshy,  and  the 
other  of  which  is  caused  by  the  flow  of  the  water  from  the  ditch 
into  defendant's  reservoir,  filling  it  with  vegetable  matter,  which 
became  rotten  and  decayed,  causing  a  nuisance  to  the  plaintiff, 
does  not  show  a  misjoinder  of  causei  of  action.  (Astill  y.  South 
Yuba  Water  Company,  56.) 

2.  Joinder  of  Causes  of  the  Same  Class^ — Under  section  427  of  the 
Code  of  Civil  Procedure  two  or  more  causes  of  action  belonging  to 
the  same  class  may  be  joined;  and  a  plaintiff  may  in  the  same 
complaint  set  up  any  number  of  separate  causes  of  action.     (Id.) 

8.  Causes  not  Separately  Stated-— Demurrer — ^Different  Ele- 
ments of  Damage. — The  fact  that  the  causes  of  action  for  distinct 
nuisances  were  not  separately  stated  is  not  a  cause  of  demurrer,  nor 
do  different  elements  of  damage  arising  from  the  same  nuisance 
constitute  oistinct  causes  of  action.  (Id.; 
4.  Action  for  Monet  Had  and  Beceived — Common  Count— Indebt- 
edness— ^Answer. — ^Where  the  complaint  is  in  the  form  of  the 
common  count,  alleging  indebtedness  of  the  defendant  for  money 
had  and  received,  for  the  use  and  benefit  of  plaintiff's  assignor, 
the  answer  may  specifically  take  issue  upon  the  indebtedness  alleged. 
The  defendant  is  not  required  to  deny  the  allegationa  in  any  more 
specific  language  than  that  set  forth  in  the  complaint.  (McDonald 
Y.  Pacific  Debenture  Company,  667.) 

See  Claim  and  Deliveiy;  Contract,  2,  13;  Corporations,  6,  7,  23; 
Execution,  1;  Husband  and  Wife,  1;  Injunction,  5,  6;  Landlord 
and  Tenant,  1,  2;   Libel;   Mortgage,  5-7,  9,  21;   Parties;   Quiet- 
ing Title,  9;  iteceiver,  3;  Street  Assessment^  6;  Taxation,  2. 

PEACTICB. 
1,   Premature  Action — Judgment  of  Dismissal — ^Harmless  Reserva- 
tion against  Bar. — A  judgment  of  dismissal  of  a  premature  action 
brought  before  the  expiration  of  a  valid  extension  of  time  pleaded 
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in  the  answer  is  not  a  bar  to  a  new  action  after  the  expiration 
of  the  time  limited;  and  a  reservation  in  the  judgment  that  sueh 
dismissal  is  "not  to  be  a  bar  to  another  action''  is  but  a  reeital  of 
the  law  as  to  the  particular  case,  and^  if  erroneons,  is  harmless. 
(NsTiUs  y.  Shortridge,  277.) 

2.  Plba  in  Abatement — ^Manner  or  Oobbegtion. — ^A  plea  in  abate- 
ment which,  without  disputing  the  justness  of  the  plaintiff's  claim 
objects  to  the  place,  mode,  or  time  of  asserting  it,  requires  pro  hae 
vice  that  the  judgment  be  given  for  the  defendant,  leaving  it  open 
to  renew  the  suit  in  another  place,  mode,  or  time;  and  it  must  not 
onlj  point  out  the  plaintiff's  error,  but  must  show  him  how  it  may 
be  corrected,  or,  in  technical  language,  it  ''must  give  the  plaintiff 
a  better  writ."    (Id.) 

See  Appeal;  Execution;  ladings;  Instructions;  Judgment;  J1117 
and  Jurors;  New  Trial;  Parties;  Pleading. 

PROBATE  LAW.    Bee  Estates  of  Deceased  Persona. 

PBOHIBITION.    See  Criminal  Law,  13;   Divorce,  4. 

PBOMISSOBY  NOTE.    See  Negotiable  Instruments. 

PUBLIC  ADMINISTBATOB. 

1.  Estates  or  Dedeased  Persons — ^Letters  to  Publio  Administeatqb 
— County  Officer. — ^A  public  administrator  is  a  county  officer;  and, 
though  he  must  obtain  letters  of  administration  of  any  particular 
estate  upon  which  he  is  entitled  to  administer,  as  the  source  of  his 
authority  to  act  therein,  he  obtains  the  letters  not  as  an  individual, 
but  by  virtue  of  his  office,  and  must  comply  with  the  statutory  pro- 
visions regulating  his  administration  of  estates  as  sueh  officer. 
(County  of  Los  Angeles  v.  Kellogg,  590.) 

2.  Salary— Payment  of  Comicissions  into  Treasttry— Action  after 
ExpnuLTiON  OF  Term. — ^Where  the  public  administrator  is  a  salaried 
officer,  and  is  required  by  statute  to  pay  all  commissions  allowed 
by  the  superior  court  into  the  county  treasury,  if  he  continues  volun- 
tarily to  act  after  the  expiration  of  his  term,  instead  of  resigning 
and  settling  up  partially  administered  estates,  he  can  receive  no 
private  compensation  therefor,  and  must  pay  all  commissiona  there- 
after received  into  the  county  treasury.     (Id.) 

PUBLIC  OFFICEBS.    See  Office  and  Officers. 

QUIETING  TITLE. 

L  Action  to  Quiet  Title — ^Evidence — Stipulation  as  to  Tina-- 
Subsequent  Trial. — ^In  an  action  to  quiet  title,  where  the  parties 
stipulated  prior  to  the  first  trial  that  a  deceased  person  named 
died  seized  and  possessed  of  the  lana  in  controversy,  in  the  absence 
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of  anything  limiting  its  effect,  or  anj  change  of  issues,  the  stipula- 
tion was  available  to  both  parties,  and  could  be  used  as  evidence  at 
any  subsequent  triaL     (Nathan  v.  Dierssen,  63.) 

2.  Chanoi  of  RuLmo — ^DiscasTiON. — ^Where  the  court  at  first  ruled 
out  the  stipulation  on  a  second  trial  as  not  binding  thereon,  it  had 
discretion  to  change  its  ruling  and  admit  the  stipulation  in  evi- 
dence in  favor  of  the  plaintiff  against  the  defendant     (Id.) 

lb  Deed  to  Stipulated  Owneb — ^Absence  or  Pbeuminabt  Pboovw— 
It  was  not  error  to  admit  in  evidence  a  deed  from  a  savings  bank 
to  the  stipulated  owner  without  preliminary  proof  that  the  grantor 
was  possessed  of  the  title  when  such  deed  was  executed.     (Id.) 

4»  EviDENCs  or  Possession — Ogoupanot. — ^The  court  properly  over- 
ruled an  objection  to  a  question  as  to  who  was  in  possession  of  the 
property  at  a  specified  time,  on  the  ground  that  it  called  for  the 
conclusion  of  the  witness  as  to  legal  possession,  where  there  is  noth- 
ing in  the  record  to  show  that  the  witness  understood  the  question 
as  referring  to  anything  but  occupancy.     (Id.) 

5.  Inventoby  and  Appbaisement  or  Estate  or  Stipulated  OwnnsBr- 
Immaterial  Evidence. — ^The  inventory  and  appraisement  of  the 
estate  of  the  stipulated  owner  was  not  competent  to  show  that  in 
his  lifetime  he  exercised  acts  of  ownership  over  the  property,  but 
was  immaterial  in  view  of  the  other  evidence  as  to  Ms  possession 
and  stipulated  ownership.     (Id.) 

0.  Title  or  Plaintitt— Adverse  Possession — ^Burden  or  Psoor  not 
Sustained.— -Where  the  plaintiff  acquired  title  under  the  stipulated 
owner,  the  burden  of  proof  was  upon  the  defendant  to  show  title 
by  adverse  possession  and  the  burden  was  not  sustained,  where  the 
defendant  did  not  show  payment  of  all  taxes  assessed  on  the  land 
in  controversy,  and  did  not  protect  it  by  an  indosure  within  five 
years,  nor  show  any  eontinuons  or  uninterrupted  possession  thereof. 
(Id-) 

7.  Evidence  or  Title— Foreclosure  or  Mortgage — ^Wbit  or  Assist- 
ance—-Delivery  or  Possession. — ^Where  the  plaintiff  obtained  his 
title  from  the  successor  of  the  stipulated  owner  by  commissioner's 
deed  on  foreclosure  sale,  evidence  of  the  record  in  the  foreclosure 
action,  and  the  commissioner's  deed,  and  a  writ  of  assistance  issued 
by  the  court  with  the  return  of  the  sheriff  showing  the  delivery 
of  the  property  to  the  plaintiff  was  admissible  to  show  the  title  and 
possession  so  far  as  it  could  then  be  obtained  as  against  the  judg- 
ment debtor,  but  not  to  show  an  ouster  of  the  defendants  as  third 
parties.     (Id.) 

t.  Action  to  Quiet  Title — ^Possession  or  Owner  not  Essential^ — 
Notwithstanding  a  former  different  rule,  it  is  not  now  necessary 
that  the  owner  of  land  should  be  in  possession  thereof  to  enable 
him  to  maintain  an  action  to  quiet  title.     (Beiner  v.  Schroeder,  411.) 
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0.  Deteeminino  Natuee  of  Action — ^Pleadings — ^Issxtxs — ^Tbial — 
Judgment — ^Injunction. — The  nature  of  the  action  must  be  deter- 
mined by  the  issues  as  made  by  the  pleadings  and  submitted  to  tlia 
jury.  Where  the  complaint  distinctly  alleged  plaintiff's  ownership 
and  right  of  possession,  and  an  ouster  by  defendant,  and  prayed 
judgment  that  plaintiff  is  the  owner  of  the  property,  and  that  de- 
fendant has  no  interest  therein,  and  that  he  be  restrained  from 
interfering  therewith,  the  fact  that  plaintL^  did  not  allege  specifi- 
eaUy  that  defendant  claimed  some  interest  therein,  and  call  upon 
him  to  set  it  forth,  as  usual  in  an  action  to  quiet  title,  does  not 
disprove  the  nature  of  the  action,  the  defendant  having  met  the 
complaint  by  a  denial  of  plaintiff's  ownership  and  an  assertion 
of  title  in  himself.  Where  the  issues  thus  formed  were  tried  bj 
jury  and  decided  in  plaintiff's  favor,  the  court  properly  gave  judg- 
ment accordingly,  and  the  injunction  included  therein  was  author- 
ized.    (Id.) 

10.  Claim  fob  Damages — ^Disbeoabo  by  Jubt — ^Issue  as  to  Ownee- 
SHIP  NOT  Affected. — The  fact  that  a  claim  for  damages  was  made 
%d.  the  complaint  cannot  affect  the  result  of  the  trial  &f  the  issue 
of  ownership,  especially  where  such  claim  was  ignored  by  the  jury, 
and  no  damages  wero  awarded  other  than  a  nominal  sum  of  one 
dollar.    (Id.) 

See  Adverse  Possession;  Mines  and  Mining,  1. 
RAILBOAD. 

JU    8TBEET  BAILBOADS — ^ASSIGNABLE  FEANCHISX — ^TBANSFEBS  TO  INTB»- 

8EGTIN0  Lines  Opebated  bt  Same  Holder — Seveeange  of  Gbant — 
Mandamus. — ^A  provision  in  the  grant  of  an  assignable  franchise, 
yequiring  the  holder  and  assignor  to  give  and  receive  transfers  to 
and  from  such  other  intersecting  lines  of  street-cars  as  he  may 
operate,  does  not  require  sucn  transfers  to  be  given  or  received  where 
a  company  holder  previously  operating  intersecting  lines  has  made  a 
separate  transfer  of  such  assignable  franchise  to  an  independent 
company  which  operates  no  intersecting  lines,  and  mandamus  will 
not  lie  in  such  case  to  compel  an  interchange  of  transfers  between 
the  independent  companies.  (Beynolds  v.  Pacific  Electric  Bailwaj 
Company,  261.) 
t.  Burdens  not  Remaining  upon  Gbantob  ov  Fbanchisx. — Though 
it  is  a  well-settled  rule  that  a  transfer  of  an  assignable  franchise 
carries  with  it  and  imposes  upon  the  grantee  or  assignee  all  the 
duties  or  obligations  which  rested  upon  the  original  holder,  yet  no 
burdens  thereof  remain  upon  an  intermediate  assignee  or  grantee 
while  all  the  privileges  and  benefits  of  the  franchise  have  been 
passed  on  to  others.     (Id.) 

8.  Use  OF  Street — Special  Damage  to  Abutting  Owner. — ^Although 
an  abutting  owner  cannot  recover  from  a  railroad  company  entitled 
to  use  a  public  street  upon  which  its  rails  ran  upon  a  level  with 
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the  street,  for  any  damages  which  he  may  sustain  in  common 
with  the  public;  yet  he  may  recover  for  any  special  damage 
peculiar  to  himself  by  reason  of  the  construction  of  the  track  so 
near  the  line  of  his  lots  as  to  cause  him  inconvenience  and  to 
hinder  access  of  teams  to  his  lots.  (Smith  y.  Southern  Pacific 
Railroad  Company,  164.) 
4.  Necessity  of  Bailroad  no  Defense. — ^It  is  not  a  suflScient  answer 
to  the  claim  for  such  special  damage  that  it  was  necessary  for 
the  railroad  to  build  its  track  gradually  across  the  street  and  to 
put  part  of  it  close  to  the  plaintiff's  line.     (Id.) 

Bee  Eminent  Domain,  1-6;  Negligence,  3,  4,  17,  18;  Street  Assess- 
ment, 13,  14. 

BAPE.    See  Criminal  Law,  39-4(L 

BECEIVEB. 

1.  Insolvent  Foreign  Corporation — ^Preference  ov  Domestio  Credi- 
tors— Levy  upon  Funds  in  this  State — Foreign  Beoeiver. — Do- 
mestic creditors  of  an  insolvent  foreign  corporation  who  have  levied 
upon  funds  of  such  corporation  in  this  state  will  be  preferred  over 
foreign  creditors,  and  will  not  be  compelled  to  surrender  their 
claims  to  a  foreign  receiver  of  its  assets,  appointed  by  a  court  of 
another  state,  at  the  home  office  of  such  corporation.  (Clark  y. 
Supreme  Council  of  Order  of  Chosen  Fnends,  598.) 

2.  Action  by  Foreign  Beceiver— Anollary  Beceiver. — ^An  action 
will  not  lie  by  the  foreign  receiver  of  the  assets  of  such  foreign 
corporation  to  have  an  ancillary  receiver  appointed  in  this  state  to 
take  charge  of  its  funds  in  this  state,  attacked  by  domestio  cred- 
itors, in  order  to  turn  them  over  to  the  foreign  receiver.     (Id.) 

8.  Pleading — ^Books  and  Papers — ^Prayer  of  Complaint^ — ^In  the 
complaint  by  such  foreign  receiver,  in  the  absence  of  any  allegation 
that  any  of  the  defendants  have  in  their  possession  any  books  and 
papers  of  the  foreign  corporation  other  than  the  money  attached, 
a  prayer  of  the  complaint  regarding  books  and  papers  is  of  no  eon- 
sequence.     (Id.) 

BECLAMATION  DISTBICT. 

1.  Lien  under  Contract — ^Trust  for  Landowners  in  Beglaication 
District — ^Levbb  System — ^Besolution  for  District  Work — ^Lien 
not  Enforceable. — ^Authority  given  by  contract  to  trustees  ap- 
pointed by  landowners  in  a  reclamation  district  to  complete  and 
maintain  a  levee  system  provided  for  therein,  and  to  assess  the  eott 
and  foreclose  a  lien  therefor,  does  not  include  a  lien  for  the  per- 
formance of  any  distinct  obligation  not  incidental  to  the  levee  sys- 
tem described,  nor  authorize  the  enforcement  of  any  lien  for  the 
cost  of  construction  of  a  ditch  and  pumping  plant  and  operation  of 
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the  plant,  granted  to  the  trustees  hj  sabeeqnent  resolution  of  Am 
landowners,  not  referring  to  the  original  contract,  and  not  pro- 
viding for  any  distinct  lien  therefor,  though  the  owners  are  nader 
an  implied  obligation  to  pa/  the  costs  thereof.  (Stone  y.  Hanii^ 
S66.) 

S.  CoNSTBuenoN  of  OoMTRiicT— Power  Qmas  fo  Ownebs— Wosk  Ik- 
OIDBNTAL  TO  LiviB  Sybtbic. — ^A  daose  of  the  eontraet  giring  to 
the  trostees  power  to  act  as  maj  be  directed  by  a  majority  of  the 
owners  in  acreage  cannot  be  construed  to  empower  such  majority 
to  authorize  a  lien  for  any  work  not  incidental  to  the  levee  system 
described  in  the  contract.  The  expenditures  for  the  pumping  plant 
and  ditch,  authorised  by  resolution  of  the  owners,  were  not  inci- 
dental to  such  levee  system.     (Id.) 

t.    f\)BKCL0St7BI    OF    LllN — ^PUEAOINO — ^DXHUBBEB    IlCFBOPEBLT    OVXB- 

BULED — ^Bevebsal  OF  JuDOifENT — DiBEOTioN  TO  OouBT. — ^Where  a 
demurrer  to  the  complaint  seeking  the  foreclosure  of  an  assessment, 
including  the  work  done  upon  the  ditch  and  pumping  plant,  was 
improperly  overruled,  and  the  judgment  of  foreclosure  is  erroneous, 
it  will  be  reversed,  with  direction  to  sustain  the  demurrer  with 
leave  to  amend  the  complaint     (Id.) 

AEHEABING.    See  Supreme  Court,  S. 

BE8CISSI0N.    See  Cancellation,  5-7;  Contract^  6;  Fraud,  1-8. 

BOBBEBY.    See  Criminal  Law,  47-61. 

BUIiES  OF  COUBT.    See  Supreme  Court 

8ALBL 

1.  Sale  of  Obanob  Crop— Delay  of  Puechaseb— Rejection  of  Oveb- 
BiFE  Oranges — ^Beoovert  of  Price. — ^Under  a  contract  made  in  No- 
vember for  the  sale  of  an  orange  crop,  to  be  taken,  with  the  exception 
of  late  ones,  before  April  first  of  the  next  year,  and  paid  for  in 
cash  on  delivery,  and  delivered  when  wanted  by  the  purchaser,  the 
purchaser  had  no  right  arbitrarily  to  fix  the  time  of  delivery, 
without  regard  to  the  maturity  of  the  oranges  on  the  trees  or  the 
effect  of  delay  upon  them;  and  where,  as  the  result  of  his  delay, 
after  notice  ^at  oranges  were  ripe  and  ready  for  delivery,  and 
that  delay  would  injure  them,  large  quantities  of  oranges  became 
overripe  and  were  rejected  by  the  purchaesr  as  unmerchantable, 
the  grower  had  the  right  to  recover  their  price  fixed  by  the  contract 
(Bill  V.  FuUer,  60.) 
S.  Construction  of  Contract. — Such  contract  of  sale  must  be  eoa- 
strued  with  reference  to  the  character  of  the  property  which  was 
the  subject  of  sale,  the  situation  of  the  parties,  and  the  natural 
results  of  time  and  of  the  operation  of  natural  forces.     (Id.) 
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f.  IKPUED  Wareantt— Faux;!  of  Pubchasert— Estoppel. — Any  im- 
plied warranty  of  the  merchantable  character  of  the  oranges  sold 
was,  if  existent,  only  a  warranty  that  the  fruit  would  be  merchant- 
able on  the  trees,  and  that,  when  gathered  in  due  season,  it  should 
be  handled  and  delivered  with  proper  care.  If  they  were  allowed 
by  the  purchaser  to  remain  too  long  upon  the  trees,  so  as  to  beeomt 
too  ripe  and  unfit  -for  market,  it  was  the  fault  of  the  purchaser, 
and  he  should  not  be  allowed  to  take  advantage  of  that  fault. 
(Id.) 

4  Evidence— Fallen  Fruit. — ^A  question  as  to  whether  soom  of  the 
fruit  on  the  trees  when  the  contract  was  made  fell  off  was  properly 
excluded,  where  the  fruit-grower  did  not  claim  payment  tiierefor, 
and  none  of  the  fallen  fruit,  which  was  dwarfed  and  immature,  is 
•hown  to  have  been  delivered  to  the  purchaser  aa  fruit  sold  under 
the  contract.     (Id.) 

0.  Improper  Cboss-Examikation — Sottsnino  of  Fruit  bt  Binr  and 
Wbather. — ^Where  the  plaintiff  as  a  witness  upon  his  examination 
iB  chief  had  not  been  asked  with  respect  to  tiie  condition  of  the 
fruit,  a  question  asked  on  cross-examination  as  to  whether  or  not 
some  of  the  fruit  had  not  been  softened  by  rain  followed  by  hot 
weather  was  proi>erly  disallowed.     (Id.) 

B.  Cabb  of  Orchard— Issue  not  Involved.— Where  no  issue  was  in- 
volved in  the  ease  as  to  the  care  given  to  the  orchard  by  the  plain- 
tiff, there  was  no  error  in  ref iising  to  allow  the  defendant  to  eross- 
examine  the  plaintiff  upon  that  subject.     (Id.) 

7.  Fruit  Delivered  and  Paid  for — Prxscatubb  Delivery. — ^Where 
early  fruit  was  delivered  and  paid  for  without  objection,  it  was 
not  error  to  ask  if  plaintiff  had  not  broken  the  contract  by  a  pre- 
mature delivery.     (Id.) 

8.  Salb  of  Crop  on  Tress— Passage  of  Titlb— Bisk  of  Butbb.— 
Where  the  agreement  in  form  imported  a  present  sale  of  a  crop 
of  oranges  on  the  trees  of  the  plaintiff,  and  the  thing  sold  was 
then  in  existence,  and  was  identified  and  separated  from  other 
things,  it  seems  that  under  section  1141  of  the  Civil  Code  the  title 
passed  at  once,  and  that  the  oranges  remainea  on  the  trees  at  the 
risk  of  the  buyer.     (Id.) 

SENATE.    See  Constitutional  Law,  6-12. 

SPECIFIC  PEBFOEMANCE. 

1.  Specific  Performangb— Unilatebal  Contract — Time  not  of  Es- 
sence— Tender  of  Purchase  Money — Mutuauty  of  Bemedy. — A 
unilateral  contract  acknowledging  receipt  of  a  deposit  as  part  of  the 
purchase  price  of  a  lot  of  land  specifically  described,  and  setting 
out  the  purchase  price  ?n  full,  signed  by  the  owner  of  the  land, 
without  any  written  agreement  by  the  purchaser  to  pay  the  pur- 
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chase  price,  becomes  binding  npon  a  tender  of  the  residue  of  the 
purchase  price  after  a  delay  of  several  months,  where  time  was 
Bot  of  the  essence,  and  the  option  was  unrevoked.  Such  tender 
made  the  remedy  mutual,  and  entitles  the  purchaser  to  enforce  a 
specific  performance.     (Bird  y.  Potter,  286.) 

2.  Adeqttaot  of  Consideration — ^Pbige  Expressed — ^Fair  and  Just 
Contract — Findings. — The  price  expressed  in  the  contract  must  be 
deemed  an  adequate  consideration;  and  findings  that  that  sum,  at 
the  time  of  the  contract,  was  the  reasonable  value  of  the  lot,  and 
that  the  contract  was  and  is  fair  and  just,  and  that  the  purchase 
price  expressed  was  tendered  and  refused,  sufficiently  bears  upon 
the  issue  whether  defendant    received  an  adequate    consideration. 

-     (Id.) 

2.  Support  of  Findings — Parol  Evidencb— Agreement  to  Build 
House — Immaterial  Question. — ^Where  the  court  found  against 
the  defendant  upon  all  the  material  issues,  and  the  findings  were 
supported  by  the  evidence,  it  is  an  immaterial  question  whether 
evidence  of  an  oral  agreement  to  build  a  house  was  admissible  for 
the  defendant,  the  findings  being  against  the  existence  of  soeh 
oral  agreement.     (Id.) 

STATE  LANDa 

1.  State  Lands — Bight  of  Jr^TROHAsx— Beferbnob  of  C6ntest — Spe- 
cial Jurisdiction  of  Court — Effect  of  Judgment. — ^Upon  the 
reference  by  the  state  surveyor-general  of  a  contest  of  the  right  of 
purchase  of  state  land,  the  jurisdiction  of  the  court  is  special  and 
limited,  and  derived  wholly  from  the  provisions  of  the  Political  Code 
relating  to  such  contests.  The  sole  matter  to  be  determined  is  the 
question  of  the  rights  of  the  two  parties  between  whom  the  contest 
arose  in  relation  to  the  land;  and  the  state  officers  are  bound  by 
the  judgment  of  the  court,  and  the  patent  must  issue  to  the  party 
to  the  contest  adjudged  to  have  the  right  to  the  land  in  con- 
troversy.    (Youle  V.  Thomas,  537.) 

2.  Power  of  Surveyor-General  Pending  Contest. — ^After  the  refei 
ence  of  a  contest  of  the  right  to  purchase  state  land  to  the  courts 
and  after  the  action  is  begun,  and  before  the  final  determination 
thereof,  the  surveyor-general  has  no  power  or  right  to  receive  the 
application  of  another  party  to  purchase  the  land  involved  in  the 
contest.     (Id.) 

8.  Contest  as  to  Character  of  Land  bt  Settler — Improper  Inter- 
vention OF  Another  Settler — Collusion  of  Parties. — Where  the 
contest  referred  to  the  court  was  instituted  oy  a  settler  applying 
for  the  purchase  of  a  half-section  of  land  as  fit  for  cultivation, 
against  the  holder  of  a  certificate  of  purchase  by  a  prior  claimant 
of  the  whole  section  as  unfit  for  cultivation,  another  settler  upon 
the  same  half-section,  who  has  applied  to  purchase  the  same  pond- 
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ing  the  contest,  but  whose  application  has  been  rejected  by  the 
Biirveyor-general,  is  not  in  privity  with  the  state,  and  cannot  inter- 
vone,  not  even  t«  show  that  plaintiff  and  defendant  have  colluded 
to  divide  such  half -section  between  themselyes,  contrary  to  the  con- 
stitution. (Id.) 
4.  DisicissAL  or  Intebvbneb'8  Appeal. — ^Where  the  court  improperly 
allowed  such  intervention,  and  issues  were  joined  by  the  defend- 
ant upon  the  original  complaint  and  upon  the  complaint  in  interven- 
tion, and  judgment  was  rendered  in  favor  of  the  defendant  to  the 
original  contest,  which  waa  silent  as  to  the  rights  of  the  inter- 
vener, the  intervener  in  not  a  party  prejudiced  by  such  judgment, 
and  an  appeal  taken  by  him  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial  will  be  dismissed.     (Id.) 

STATUTE  OF  LIMITATIONS.    See  Adverse  Possession;   Estates  of 
Deceased  Persons,  16;  iiTaud,  8;  Injunction^  7;  Mortgage,  21. 

STREET  ASSESSMENT. 

1.  Non-Pebpormanck  of  Wobk — "Protest— Affeal. — ^Under  the  Vroo- 
man  Act  it  is  one  ground  for  appeal  to  the  council  "that  the  work 
has  not  been  performed  according  to  the  contract  in  a  good  and 
•ubstantial  manner."  A  written  protest  filed  with  the  clerk  of  the 
council  against  the  acceptance  of  the  work,  "for  the  reason  that  said 
work  has  not  been  performed  according  to  the  specifications  and 
terms  of  said  contract,"  would  be  readily  understood  as  an  appeal 
from  the  action  of  the  street  superintendent  in  accepting  the  work 
and  issuing  an  assessment,  warrant,  and  diagram  therefor;  and 
where  it  was  so  understood  and  acted  upon  by  the  council  and  aU 
parties  concerned,  and  no  one  was  misled  to  his  prejudice  by  the 
form  of  the  appeal,  the  protest  must  be  deemed  effective  to  consti- 
tute such  appeal.     (Creed  y.  McCombs,  449.) 

2.  Sustained  Appeal  not  Besgindable — ^Pxndenot  of  Appeal.^ 
Where  the  appeal  was  sustained,  and  the  action  of  the  street  super- 
intendent in  accepting  the  work  and  in  issuing  the  assessment,  war- 
rant, and  diagram  was  set  aside  and  reversed,  the  council  has  no 
power  to  rescind  or  vacate  its  former  action,  and  where  it  assumed 
to  do  so  its  order  is  void^  and  the  appeal  remains  pending  bef  ort  it. 
ad.) 

8.  Poweb  of  Gounoil  as  to  Asskssmsnt  aftxe  Appeal  Sustained. — 
The  city  councU,  after  the  sustaining  of  an  appeal  from  the  accept- 
ance, has  power,  upon  ascertaining  that  the  work  has  been  completed 
to  its  satisfaction,  either  to  order  a  new  assessment  or  to  readopt 
and  order  to  be  issued  the  former  assessment,  which  can  be  redated 
and  made  effective  as  the  assessment  for  the  completed  work;  but 
it  has  no  power  to  give  any  retroactive  effect  to  a  premature 
assessment  made  before  the  completion  of  the  work,  so  as  to  make 
it  effective  from  its  date.  (Id.) 
CXLYl.  Cal.— 55 
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4.  Invalid  Bonds  ttpoh  Yaoated  Assessment— Bights  ov  Bond- 
HOU>EBS. — ^Bonda  issned  upon  the  original  assessment  tbirtj  dajs 
after  its  original  data,  where  the  original  assessment  has  been 
▼acated  upon  appeal,  are  invalid  and  void;  bnt  the  bondholder,  as 
assignee  of  the  eontractor,  may  receive  payments  of  new  assessments  • 
when  issued  or  receive  new  bonds,  if  payment  thereof  is  delayed 
for  thirty  days.     (Id.) 

S»    iBBEOUIiABITIXS    NOT    CUSBD — ^AlfXNDlCSNT    OV    BoND    ACT — PBIMA 

Facie  Evidence.— By  the  amendment  of  1899  to  section  4  of  the 
Street  Bond  Aet,  making  the  bond  prima  facie  evidence  only  of 
the  regularity  of  the  proceedings,  the  burden  of  proof  merely  is 
affeeted;  and  idiere  the  record  is  produced  showing  what  was 
actually  done,  the  amended  Bond  Act  has  no  curative  effect  on  any 
irregularities  appearing  thereon.     (Id.) 

A.  FoEECLOsuEE— Pleading — ^Admission  of  Pbhia  Facie  Cass— Eebor 
IN  Granting  NoNsuiTd — In  an  action  to  foreclose  the  lien  of  a 
street  assessment,  where  the  answer  admitted  the  averments  of  the 
complaint  as  to  the  warrant,  assessment,  diagram,  affidavit  of  de- 
mand, and  non-payment,  which  are  prima  facie  evidence  of  the  right 
to  recover,  and  of  the  regularity  of  all  prior  proceedings,  the  regu- 
larity of  which  was  alleged  in  the  complaint,  and  was  denied  by 
the  answer,  it  was  error  to  grant  a  nonsuit  because  plaintiff  rested 
his  case  on  the  admissions  of  the  answer,  without  producing  those 
documents  in  evidence  or  proving  the  other  allegations  specifically 
denied  by  the  answer.     (Baisch  v.  Hildebrandt,  721.) 

7.  BiniDEN  or  Pboov. — ^In  such  ease  the  burden  of  proof  was  upon 
the  defendant  to  overcome  the  prima  facie  case  admitted  by  show- 
ing the  irregularity  of  prior  proceeding,  upon  the  regularity  of 
which  issue  was  taken  by  the  answer.     (Id.) 

t.  Stbebt  Impbovement — ^Validitt  ov  Besolution  of  Intention— Db- 

8CBIPTI0N    ov    WOBK — EXCEPTIONS — OTHER    STREETS.— A    resolution 

of  intention  to  improve  a  street  is  not  invalid  because  it  orders  a 
street  that  had  been  once  macadamized  to  be  paved  with  bituminous 
rock,  where  there  is  no  claim  that  the  block  to  be  improved  has 
been  accepted  by  the  city  as  a  completed  and  fully  constructed 
street;  nor  because  it  excepts  that  portion  of  work  of  the  same 
class,  already  done,  at  the  expense  of  owners,  and  affects  only  a 
minority  of  the  frontage;  nor  because  it  excepts  a  portion  required 
by  law  to  be  kept  in  order  by  a  railroad  com})any  having  tracks 
thereon;  nor  because  it  includes  work  of  various  kinds  on  other 
streets.  (San  Francisco  Baving  Company  v.  Egan,  635.) 
9.  CEBTincATB  ov  ENGINEER. — The  law  does  not  require  a  certificate 
of  the  city  engineer  under  the  circumstances  of  this  case;  and  a 
certificate  which  shows  that  the  engineer  had  examined  the  work 
described  in  the  resolution  of  intention,  and  had  found  the  same 
^* practically  to  official  line  and  grade,"  ana  which  showed  the 
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of  the  pavement,  and  the  length  of  curb  eonstructed,  and  that  the 
eertiflcate  was  recorded,  is  not  objectionable.     (Id.) 

10.  };'0BiGL0SD]ui  or  Assessment— Pleading — ^Findings — Objections 
TO  Bid  and  GoNTRAcr  Untenable. — ^In  an  action  to  foreclose  a 
street  aaseesment,  where  the  making  of  a  valid  bid  and  a  valid  con- 
tract were  alleged  and  found,  and  there  is  no  specification  of  insuf • 
fieiencj  of  the  evidence  to  sustain  the  findings  in  these  respects, 
objections  thereto  are  not  available  upon  appeal.    (Id.) 

U.  Return  or  Wabbant — Signatubes. — ^The  return  of  the  warrant, 
signed  on  behalf  of  the  contractor,  1^  the  person  who  had  made 
the  demand,  verified  bj  his  oath,  is  a  compliance  with  the  law. 
It  need  not  be  signed  hj  the  superintendent  of  streets.  The  return 
is  sufficient  if  it  clearly  shows  that  the  demand  for  payment  was 
publicly  made  upon  the  premises  assessed,  in  accordance  with  section 
10  of  the  Street  Act     (Id.) 

12.  Prima  Facie  Case  not  Overcome— AppEAir—AjriRMED.— Where 
there  was  nothing  in  the  evidence  of  the  defendant  to  overcome  the 
prima  facie  case,  made  by  evidence  of  the  assessment,  diagram, 
warrant,  return,  and  engineer's  certificate,  an  order  denying  a  new 
trial  to  the  defendant  will  be  affirmed  upon  appeaL     (Id.) 

18.  Bailboad  Bight  or  Wat  Abutting  on  Street — ^Injunction— Im- 
material Question  as  to  Assessment  or  Fee.—- A  part  of  the 
right  of  way  of  a  railroad  company  abutting  upon  a  public  street 
in  a  city  is  not  liable  for  a  street  assessment  for  street  improve- 
ments fronting  thereon,  and  the  railroad  company  may  enjoin  the 
sale  thereof  for  non-payment  of  such  assessments.  The  question 
whether  a  valid  and  effective  assessment  may  be  made  to  the  owner 
of  the  fee,  subject  to  the  easement  of  the  railroad  right  of  way, 
is  immaterial  in  such  injunction  suit,  and  will  not  be  decided.  The 
injunction  is  not  injurious  to  a  sale  of  the  subordinate  fee.  (South- 
em  California  Bailway  Company  ▼•  Workman,  80.) 

14.  Bailboad  Company  ▲  Quasi-Public  Oobporation— State  "Fels- 
chise — Exemption  rsoM  Sale. — ^A  railroad  company  is  a  quasi- 
public  corporation,  in  whose  railroad  the  pubUe  is  interested.  It 
holds  a  franchise  from  the  state,  and  its  right  of  way  cannot  be 
sold  on  execution  or  for  a  street  assessment.     (Id.) 

16.  Street  Improvements — Constbuction  or  Bond  Act — ^Evidence  or 
Begularity  or  Proceedings. — Section  4  of  the  Street  Bond  Act  of 
1893,  making  the  bonds  issued  thereunder  for  assessments  for  street 
improvements  conclusive  evidence  of  the  regularity  of  the  proceed- 
ings therein  described,  is  not  intended  to  cure  defects  and  irregu- 
larities which  may  be  cured  by  appeal  to  the  conncil,  but  is  designed 
to  be  conclusive  evidence  of  all  proceedings  not  jurisdictional  in 
their  nature,  which  the  legislature  might  have  dispensed  with  or 
made  immaterial  or  directory,  and  is  intended  to  cure  all  defects 
and  irregularities  which  the  legislature  has  power  to  cure  by  a 
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subsequent  Talidating  act,  though  the  statute  maj  be  mandatoiy  im 
its  terms,  and  would  make  omitted  steps  illegal  and  void,  if  it 
were  not  for  the  curative  act.  [Henshaw,  J^  McFarland,  J^  mnd 
Iiorigan,  J.,  dissenting.]     (Chase  y.  Trout,  350.) 

18.  Natuke  or  Jubisdictional  Steps — Leoisultivs  Powxb. — ^Not  every 
act  required  by  law  to  be  done  in  street  proceedings  is  "jurisdie- 
tional"  in  the  sense  that  the  legislature  cannot  validate  irregulari- 
ties or  omissions  therein,  though  made  a  material  and  essential 
part  of  the  statutory  procedure,  and  somecimes  for  that  reason 
described  ambiguously  as  ''jurisdictional."  Where  the  court  iias 
acquired  jurisdiction  to  order  the  work  done,  the  entire  subject  of 
letting  the  work,  executing  the  contract,  and  completing  the  work, 
and  the  minor  details  in  the  mode  and  manner  of  making  the  s*;sess- 
ment  are  within  the  legislative  discretion,  and  any  Irregulurr.ied 
or  omissions  therein  are  within  the  curative  clause  of  the  Su^eet 
Bond  Act,  notwithstanding  they  might  be  material  or  fatal  if 
offered  in  a  proceeding  in  which  they  could  be  objected  to.  [Hon- 
shaw,  J.,  McFarland,  J.,  and  Lorigan,  J.,  dissenting.]     (Id.) 

17.  LiiciTS  OF  CuKATiVB  PowEE  OP  Le^iislatuee. — The  power  of  the 
legislature  to  pass  a  curative  act  is  the  same  with  respect  to  local 
assessments  as  to  general  taxes,  and  is  without  any  limits  other 
than  those  imposed  by  the  constitution.  The  legislature  may  devise 
any  scheme  for  assessments  for  local  improvements,  prorided  it  in- 
cludes such  notice  and  opportunity  for  hearing  as  to  constitute  due 
process  of  law,  and  does  not  violate  the  constitution.  It  may  also 
provide  therein  by  a  curative  clause  that  a  bond  issued  or  deed 
executed  thereunder  shall  be  conclusive  evidence  of  the  regularity  of 
all  required  steps  other  than  those  necessary  to  constitute  due  process 
of  law,  or  to  comply  wita  any  requirement  of  the  constitution. 
(Id.) 

18.  Ibbegulabitt. — The  term  "irregularity"  is  not  limited  to  those 
things  which  are  performed,  but  defectively  or  imperfectly  done. 
It  includes  omissions  to  do  the  act  at  all.  The  imperfect  perform- 
ance of  an  act,  the  doing  of  it  at  any  improper  time,  and  the  failure 
to  do  it  at  any  time,  each  are  included  in  the  term  *  *  irregulariti«M,  *  * 
(Id.) 

19.  Defects  and  Omissions  Cubed — ^Invalid  Extension  of  Time — 
Othes  Isbegulabities. — ^Under  the  curative  clause  of  the  Street 
Bond  Act  the  objections  that  the  time  for  the  completion  of  the 
work  was  extended  after  the  time  first  fixed  had  expired,  or  that  the 
notice  of  time  for  receiving  bids  was  sufficiently  posted  or  pub- 
lished, or  that  the  contract  did  not  provide  that  the  materials  used 
should  comply  with  the  specifications,  or  that  the  superintendent 
did  not  properly  certify  to  the  record  of  the  assessment,  or  that 
the  time  for  beginning  work  was  not  precisely  fixed  in  the  eontraet, 
or  that  the  certificate  of  the  engineer  did  not  show  that  he  meas- 
urad  the  work,  must,  after  the  bonds  are  issued,  be  eondnaively 
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presumed  to  have  no  foundatioii  in  fact.     [Henshaw,  J.,  McFarland, 
J.,  and  Lorigan,  J.,  dissenting  as  to  extension  of  time.]     (Id.) 

20.  Delegation  of  Powers  to  Superintendent. — The  delegation  to 
the  superintendent  of  powers  vested  hy  law  in  the  council  as  to  the 
number  and  location  of  culverts,  which  might  lawfully  have  been 
given  to  the  superintendent  in  the  first  instance,  though  it  might 
otherwise  invaliuate  the  assessments,  is  subject  to  the  curative  power 
of  the  Bond  Act.  LHenshaw,  J.,  McFarland,  J.,  and  Iiorigan,  J., 
dissenting.]     (Id.) 

21.  Assessment  Lien  Pabamount  to  Prior  Mortgage. — The  lien  of  a 
valid  assessment  for  street  improvements  covers  the  entire  estate, 
and  is  paramount  to  all  private  liens  upon  the  property,  including 
the  lien  of  a  prior  mortgage  thereon.     (Id.) 

22.  Bight  or  Mortgage  to  Appeal — Construction  of  Vbooman  Act. 
— A  prior  mortgagee  affected  bj  a  street  assessment  has  the  right 
of  appeal  to  the  city  council  under  section  11  of  the  Vrooman  Act, 
which  is  to  be  liberally  construed  in  favor  of  the  person  interested 
as  respects  the  right  of  appeaL     (Id.) 

23.  Resolution  of  Intention — Description  of  Work — ^Reference  to 
Plans  and  Specifications — Maxiu* — ^A  resolution  of  intention 
describing  the  general  character  of  the  street  improvements  in  })e 
constructed  "in  accordance  with  the  plans  and  profiles  on  file  in 
the  office  of  the  city  engineer,  and  specifications  on  file  in  the 
omce  oi  the  city  clerk, "  is  not  void  because  these  plans  and  specifica- 
tions were  not  incorporated  into  the  resolution  and  published.  They 
are  not  an  integral  part  of  the  resolution,  and  the  maxim  applies 
that  ''That  is  certain  which  can  be  made  certain."     (Id.) 

24.  Declaration  as  to  Bonds— Implied  Finding  as  to  Cost.— Where 
the  resolution  of  intention  declared  that  bonds  were  to  be  issued 
under  the  Street  Bond  Act,  it  is  not  required  by  the  terms  of  the 
Bond  Act  that  it  should  specifically  declare  that  the  cost  of  the  pro- 
posed work  will  be  greater  than  fifty  cents  per  front  foot,  but  the 
terms  of  the  resolution  sufficiently  indicate  that  the  council  had  found 
the  necessary  fact  to  exist,  and  such  finding  is  implied.     (Id.) 

26.  Limitation  of  Bight  of  Elbotion  under  Bond  Act— ^Bbasonablb 
Time — ^Noncs. — The  period  of  thirty  days  allowed  after  the  date 
of  the  warrant  within  which  the  statute  permits  the  owner  to  pre- 
vent the  issuance  of  any  bond  by  filing  an  affidavit  and  requesting 
that  no  bond  be  issued,  gives  a  reasonable  time  to  the  owner  wiihin 
which  to  make  his  election.  Proper  notices  having  been  gi-^en, 
the  owner  is  conclusively  presimied  to  have  knowledge  of  his  right 
so  to  elect,  and  to  preserve  his  rights  to  defeat  the  assessment 
for  irregularity  in  the  proceedings;  and  if  he  fails  to  do  so  he  loses 
such  rights  under  the  conclusive-evidence  clause  of  the  Bond  Act 
(Id.) 


870  Stbeet  Assessment. 


STREET  ASSESSMENT  (Continued). 

26.  Rfcobded  Certificati  of  Engineer — Contents  Immaterial. — ^It  is 
not  material  ^rbat  were  the  contents  of  the  recorded  certificate  of 
the  engineer.  The  law  does  not  require  snch  certificate,  nor  pre- 
scribe its  contents,  but  merely  requires  it  to  be  recorded  if  the 
superintendent  for  any  purpose  has  procured  a  certificate  to  aid  him. 
(Id.) 

27.  Description  of  Bonds  ik  Besolxttion^ — ^The  resolution  need  not 
cop7  the  proposed  bonds  in  full;  but  it  is  sufficient  to  specify 
that  the  bonds  shall  be  issued  to  represent  the  cost  of  the  improve- 
menty  and  shall  be  serial,  specifying  terms,  time  of  payment,  and 
interest,  which  description  is  to  be  construed  in  connection  with  the 
positive  requirements  of  the  statute  concerning  the  form  and  con- 
tents of  the  bonds.     (Id.) 

99  Award  of  CoNTRAd"— Adjottrnmsnt  of  Oouncix/— Premature  Ses- 
sions— Presumption. — ^Where  the  council  adjourned  its  session 
until  tcQ  0  'clock  of  the  following  day,  but  resumed  business  at  nine 
o  'clock  on  that  day,  the  fact  that  the  contract  was  awarded  on  that 
day  does  not  render  it  invalid,  where  it  does  not  appear  that  it  was 
awarded  before  ten  o'clock.  An  award  before  that  hour  will  not 
be  presumed.     (Id.) 

29.  Certificatx  to  Beoobd  of  Assessment. — Where  it  appears  that 
the  warrant,  assessment,  diagram,  and  engineer's  certificate  were 
copied  in  the  proper  book  by  the  street  superintendent,  a  certificate 
to  the  record,  showing  its  date  and  signed  by  the  superintendent^ 
is  sufficient  to  entitle  the  record  to  admission  in  evidence;  and  it 
cannot  be  inferred  that  all  of  the  documents  were  not  recorded  at 
the  time  stated.     (Id.) 

SO.  Change  of  Grade  of  Street— Suffigdnot  of  Petition— Effect 
OF  Resolution  of  Intention. — ^It  is  immaterial  whether  a  previous 
petition  for  a  change  of  grade  of  the  street  was  or  was  not  signed 
by  the  owners  of  a  majority  of  the  frontage.  The  resolution  of 
intention  is  conclusive  evidence  that  the  owners  of  a  majority  of 
the  frontage  had  petitioned  for  its  passage;  and  if  there  had  been 
no  legal  change  of  grade  the  improvement  contemplated  would  have 
reference  to  the  legal  grade,  where  there  was  nothing  in  the  resolu- 
tion specifying  any  particular  grade  or  level;  and  no  defect  in  the 
original  petition  to  change  the  grade  can  impair  the  validly  of 
the  bonds  provided  for  in  the  resolution.     (Id.) 

31.  Contractor's  Return  upon  Assessment — ^Irreoularities  Cubkd. 
— The  contractor's  return  upon  the  assessment  need  not  state  with 
whom  the  superintendent  contracted.  Where  the  warrant  was  in 
favor  of  two  persons  and  the  return  was  made  by  one  of  them,  and 
shows  that  the  demand  was  made  by  virtue  of  the  warrant,  it  does 
not  show  an  untrue  statement;  and  any  irregularities  therein  are 
cured  by  the  conclusive-evidence  clause  of  the  Bond  Aet»     (Id.) 
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8UPBEME  00X7BT. 

1.  EULES    OF    StTFREMI    CJOTTBT — jTmTSMCJTIOH    TTNDIE    AMENDMENT    W 

U)NSTiTUTioN. — ^Under  the  provisions  of  section  4  of  article  VI  of 
the  constitution,  as  amended  in  1904,  this  court  has  power  to  make 
rules  having  the  force  of  positive  law  so  far  as  the  rights  of  the 
parties  are  concerned,  if  thejr  do  not  conflict  with  any  act  of  the 
legislature.     (Brooks  v.  Union  Trust  and  Realty  Co.,  134.) 

2.  Rule  Requiring  Sebviob  ov  Petition  fob  Rehearing. — Rule  XXX 
of  this  court,  requiring  a  petition  for  rehearing  to  be  served  upon 
the  adverse  party  within  twenty  days  after  the  judgment  is  pro- 
nounced, and  allowing  time  for  an  answer  to  be  filed  thereto,  is 
valid;  and  a  petition  filed  without  such  service  must  be  disregarded 
if  no  showing  is  made  ox  unavoidable  accident  or  excusable  mistake 
and  substantial  injury  to  be  inflicted  by  its  enforcement.     (Id.) 

SURETY. 

1.  Building  Oontbaot— Bond  of  Oontraotor— Release  of  Sxtretixs — 
Premature  Payment — Excess  of  Profits — Abandonment  of 
Contract. — The  sureties  on  the  bond  of  a  contractor  to  secure 
the  performance  of  a  building  contract  are  entirely  released  by  the 
premature  payment,  without  their  consent,  of  the  first  installment 
oefore  all  materials  were  famished,  as  required  by  the  contract, 
where  the  contractor,  upon  receiving  such  payment,  abandoned  the 
contract,  leaving  materials  unpaid  for,  which  were  lost  in  attach- 
ment suits,  and  where  the  payment  exceeded  the  profits  he  would 
make  by  performance  of  the  contract.  (Ck>unt7  of  Glenn  y.  Jones, 
618.) 

2.  Rights  of  Surbtdes — Execution — Change  of  Obligation  of  Pbin- 
GiPAL. — The  sureties  had  the  right  to  stand  upon  the  terms  of  their 
contract,  and  were  exonerated  by  a  change  in  the  obUgation  of 
the  principal  without  their  consent.  By  such  premature  payment 
the  sureties  were  deprived  of  the  inducement  which  the  principal 
would  have  to  perform  the  contract  in  due  time;  and  the  obliga- 
tion of  the  principal  was  changed  in  a  material  respect  without 
their  consent.     (Id.) 

8.  Administrator's  Bond — Order  Releasing  Insolvent  Subxtt— 0»- 
DER  fob  Additional  Segubity — Obiginal  Subxtt  not  Affected. — 
A  surety  on  the  original  bond  of  an  administrator  is  not  released  or 
affected  by  an  order  of  the  court,  upon  application  of  the  heirs, 
releasing  an  insolvent  co-surety  therefrom  and  requiring  the  admin- 
istrator to  give  additional  security.     (Elizalde  v.  Murphy,  1G8.) 

4.  Constbuction  of  Code — ^Release  of  Joint  Debtob. — The  provisions 
of  section  1548  of  the  Civil  Code,  that  ^'a  release  of  one  of  two 
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or  more  joint  debtors  does  not  extinguisb  the  obligation  of  any 
of  the  others,"  are  nniversa],  and  include  all  releases  however 
effected.  (Id.) 
5.  Applioation  of  Hkibs — ^Validitt  of  Obdeb  of  Release— Doty  of 
OouBi^— Effect  of  Additional  Securitt. — ^It  is  immaterial  whether 
the  order  for  the  release  of  the  insolvent  suretj,  upon  application 
of  the  heirs,  was  effective  or  ineffeetiye.  The  heirs  had  the  right 
to  ask  for  additional  seeuritj;  and  it  was  the  dn^  of  the  court 
whenever  it  came  to  its  knowledge  that  the  bond  was  insufficient 
to  require  the  administrator  to  give  additional  security.  Whether 
after  the  representation  of  the  insolvency  of  a  surety  the  additional 
bond  was  given  by  the  administrator  voluntarily,  or  in  obedience 
to  an  order  of  the  court,  does  not  affect  the  rights  and  liabilities 
of  another  surety  upon  the  original  bond.     (Id.) 

Bee  Estates  of  Deceased  Persons,  5-7. 

TAXATION. 

1.  Taxes  Paid  vndeb  Pbotest— AonoN  against  Taz-Oollecto»— 
Duty  of  Gollbctor. — ^It  is  the  duty  of  the  tax-collector  to  pay  all 
taxes  collected  by  him  into  the  eounty  treasury;  and  an  action  will 
not  lie  against  him  to  recover  taxes  paid  to  him  under  protest, 
though  the  assessment  was  void.     (Craig  y.  Boone,  718.) 

2.  Pleading — Pbbsumftion  of  Payment  into  Tesasuby. — ^Where  the 
complaint  in  the  action  against  the  taz-ooUector  does  not  allege 
the  contrary,  it  must  be  presumed  that  the  money  has  been  paid 
into  the  treasury.     (Id.) 

8.  Money  Had  and  Received  vr  Agent— -Payiubnt  to  Pbincifal. — 
The  suit  against  the  tax-collector  is  in  the  nature  of  an  action  for 
money  had  and  received  by  an  agent,  which  will  not  lie  after 
he  had  paid  over  the  mon^  to  his  principal     (Id.) 

4.  Redemption  fbom  Sals  of  Land— Payments  fok  Yxae's  Tax 
— ^Invalid  Assessment— Admission  of  Yausitt  and  Title— 
Interest. — In  redeeming  from  m  sale  of  lands  to  fhs  state  for 
unpaid  taxes  the  amount  of  all  the  taxes,  the  tax  of  the  year  for 
which  the  land  was  sold,  whether  state  and  eounty  or  school  taxes, 
must  be  paid,  with  interest,  costs,  and  penalties  thereon,  though 
the  assessment  for  that  year  was  technically  void.  In  sueh  redemp- 
tion, the  state  is  to  be  regarded  as  asserting,  and  the  redemption  as 
admitting,  the  validity  of  the  asaeesment  and  the  resulting  title 
of  the  state.  But  no  interest  is  required  to  be  paid  upon  the  costs 
•f  sale.     (Palomares  Land  Company  t.  County  of  Los  Angeles,  530.) 

IL  Payment  of  Subsequent  Taxes — ^Validity  of  Assessment — ^Psn- 
altiesw — ^In  the  payment  of  taxes  for  subsequent  years,  upon  re* 
denption,  the  payment  of  penalties  thereon  depends  upon  tba 
validity  of  the  assessment.  If  no  valid  assessment  is  made  for  any 
year  there  ean  be  no  penalty  thereon,  though  the  unassessed  prop- 
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erty  must  pay  taxes  upon  its  value  for  that  year  as  assessed  in  the 
year  nearest  the  time  of  redemption.     (Id.) 

C  Assessment  of  Mortgaged  Land  to  Owner — Mistake  in  Name. 
— Tne  assessment  of  mortgage  land  to  the  owner  for  subsequent 
years,  without  regard  to  the  mortgage  liens,  is  not  void;  but  the 
error  of  the  assessor  is  simply  that  of  assessing  real  property  to 
the  wrong  person,  which  does  not  render  the  assessment  invalid, 
and  penalties  must  be  paid  thereon  for  purposes  of  redemption  of 
land  previously  sold  for  taxes.     (Id.) 

7.  Insufficient  Description  of  Land— False  Metes  and  Bounds — 
Absence  of  Identification. — ^An  assessment  of  land  by  false  metes 
and  bounds,  and  containing  no  other  description  sufficient  to 
identify  it,  is  wholly  void,  and  no  penalties  are  required  to  be  paid 
thereon  for  purposes  of  redemption.  (Id.) 
'8.  Recovery  Back  of  Penalties  Improperlt  Exacted.— Pencil uies 
improperly  collected  upon  void  assessments  in  subsequent  y^rs 
upon  redemption  of  land  previously  sold  to  the  state  for  taxes 
may  be  recovered  back  under  section  3804  of  the  Political  Code. 
The  payments  were  not  voluntary,  and  might  be  recovered  back 
independently  of  that  section.     (Id.) 

0.  Assessment  to  Savings  and  Loan  Society — Solvent  Credits. — 
The  amount  of  the  loans  made  by  a  savings  and  loan  society,  which 
are  secured  by  stocks  and  bonds,  were  properly  assessable  to  it  as 
solvent  credits.  (Savings  and  Loan  Society  v.  City  and  County  of 
San  Francisco,  673.) 

10.  Action  to  Recover  Taxes  Paid — Change  ik  Assessment — ^Issux 
AS  to  Authority — Presumption — ^Burden  of  Proof — Findings. — 
In  an  action  by  the  savings  and  loan  society  to  recover  taxes  paid 
under  an  assessment  for  solvent  credits  alleged  to  have  been 
made  by  an  unauthorized  change  by  the  assessor,  where  issue  was 
joined  as  to  whether  it  was  made  without  any  authorization  from 
the  board  of  equalization,  the  presumption  is  in  favor  of  the 
assessment,  and  the  burden  of  proof  is  upon  the  plaintiff  to  show 
that  it  was  not  so  authorized;  and  if  the  findings  show  such  author- 
ity, the  plaintiff's  case  must  falL     (Id.) 

11.  Power  of  Board  of  Equalization.— Under  section  36S1  of  the 
Political  Code,  the  board  of  equalization  may  authorize  changes 
in  the  assessment-roll,  not  only  to  add  a  new  assessment,  but  also 
to  correct  the  description  of  property  already  assessed  with  an  in- 
sufficient and  incomplete  description,  and  may  empower  the  assessor 
to  change  the  designation  of  the  kind  or  quality  of  part  of  the 
personal  property  from  "bonds"  to  "solvent  credits."     (Id.) 

12.  Acquiescence  in  Unauthorized  Change. — Where,  pending  the 
session  of  the  board  of  equalization,  the  assessor  had,  without  pre- 
vious authority,  made  a  change  in  tlie  assessment,  wliich  was  brought 
to  the  notice  of  the  board  and  of  the  taxpayer,  who  merely  ob- 
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jected  to  the  want  of  authoritj,  and  saeb  ehange  was  acquiesced  in 
by  the  board,  which  allowed  the  assessment  to  stand  as  changed, — 
it  thereby  in  effect  directed  and  required  such  change  and  so  im- 
'  parted  authority  and  validity  to  what  was  previously  unauthorised. 
I^  was  not  necessary  to  go  through  the  manual  work  of  restoring 
tha  original  entzy,  and  again  wiftlring  the  same  ehange.     (Id.) 

13.  NoTiCB  TO  Taxpayeb^-Voluntaey  Appearance— WAivia  of  Tna 
— JuBisDiCTiON  OP  Boaju). — ^Where  the  taxpayer  was  before  the 
board  of  equalization,  in  response  to  a  citation  to  show  cause  why 
*ui  assessment  should  not  be  increased,  such  citation  included 
notice  of  an  increase  by  the  addition  of  other  property,  and  where 
the  taxpayer  appeared  before  the  board,  and  was  informed  of  the 
change  maae  by  the  assessor,  and  did  not  urge  that  it  did  not  own 
solvent  credits  in  the  amount  stated,  but  merely  objected  that  the 
change  in  the  assessment  was  unauthorized,  its  voluntary  appearance 
was  a  waiver  of  objection  that  notice  was  not  given  of  such  change, 
and  the  board  had  jurisdiction  to  proceed  and  sanction  the  same. 
(Id.) 

li.    Ck)NSISTENCT    OP     PLEADINGS   AND     FINDINGS — ANSWER.— The     fact 

that  the  defendant  had  denied  that  any  addition  was  made  to  the 
assessment  by  the  change,  and  alleged  that  the  plaintiff  had  origin- 
ally been  assessed  for  its  solvent  credits,  did  not  preclude  it  from 
denying  that  the  change  had  not  been  authorized;  and  findings  on 
the  lattc^r  issue  are  not  inconsistent  with  any  admissions  made  1^ 
the  pleadings.     (Id.) 

See  Adverse  Possession,  1;  Estates  of  Deceased  Persons,  151. 

TBESPASS. 

1«  Destruction  op  Growino  Crop  bt  Cattle — Oonpuctino  Evidenob 
—-Support  of  Verdict. — In  an  action  of  trespass  for  the  destructicn 
of  a  growing  crop  of  com  by  defendant's  cattie,  where  the  evidence 
is  substantially  conflicting  as  to  the  extent  of  the  injury  done,  and 
as  to  whether  plaintiff  would  or  would  not  have  had  a  crop  if 
there  had  been  no  trespass,  and  there  was  evidence  that  the  cattle 
destroyed  the  com  in  the  early  days  of  July,  when  it  was  two  and 
a  half  feet  high  and  in  a  thrift  and  growing  condition,  the  verdict 
for  the  plaintiff  will  not  be  disturbed.     (Story  v.  Nidiffer,  549.) 

2.  Evidence — Improper  Cross-Examination  to  Support  Defense. — 
The  court  properly  disallowed  the  cross-examination  by  the  de- 
fendant of  plaintiff's  vritnesses  npon  matters  not  testified  to  in 
chief,  the  object  of  which  was  to  draw  out  facts  whieh  were  matters 
of  defense.     (Id.) 

8.  Offer  to  Pat  for  Trespass — ^Admission. — ^Evidence  was  admis- 
sible to  show  an  offer  of  the  defendant  to  pay  a  certain  sum  for 
the  trespass  for  the  purpose  of  showing  an  admission  that  defend- 
ant's cattle  had  done  the  damage.     (Id.) 
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i.  Impbopeb  Comparison  or  Chops. — ^Where  the  owner  of  adjoining 
land  had  testified  ¥dthout  contradiction  that  the  land  on  which  he 
had  sowed  Indian  com  was  a  different  character  of  soil  from  that 
of  plaintiff 'Sy  requiring  different  treatment,  and  that  on  soil  similar 
to  that  of  plaintiff  he  had  sown  Egyptian  com,  it  was  not  error 
to  exclude  evidence  for  the  defendant  to  institute  a  eomparison 
between  the  com  growing  on  such  land  and  plaintiff's  erop  of 
Indian  com  which  was  destroyed.     (Id.) 

0.  EVIDENGB  AS   TO  YaLUX  OF   MATURED   CBOP — ^INSTBUCTION — ^WaIVER 

OF  Objection. — Where  plaintiff  introduced  without  objection  testi- 
mony as  to  the  value  of  the  crop  of  corn  that  matured,  and  the 
court  instructed  the  jury,  in  harmony  with  plaintiff's  theory  of  the 
case,  that  if  they  found  from  the  evidence  that  defendant's  cattle 
destroyed  plaintiff's  crop,  the  value  of  the  com  when  it  would  have 
matured,  less  the  cost  of  caring  for  and  harvesting  it,  would  be  the 
detriment  proximately  caused  by  its  destruction,  and  no  exception 
was  taken  to  such  instruction,  and  defendant  asked  for  no  instruc- 
tion as  to  any  different  measure  of  damages,  an  objection  to  the 
instruction  will  not  be  considered  upon  appeaL    (Id.) 

See  Injunction,  2. 

TBXJ8T8. 

1.  Eesultino  Trust — Parol  Evidence-— Recital  of  ConsideratioHw — 
Parol  evidence  is  admissible  to  establish  a  resulting  trust  in  real 
property  arising  under  section  853  of  the  Civil  Code,  notwithstand- 
ing the  recital  of  a  money  consideration  in  apparent  opposition 
thereto,  which  was  not  in  fact  paid  by  trustees,  who  had  received 
the  title  to  the  property  without  consideration  and  had  agreed  orally 
to  hold  it  in  trust  in  definite  proportions  for  those  who  had  fur- 
nished the  consideration.  (Brooks  v.  Union  Trust  and  Realty  Com- 
pany, 134.) 

2.  Action  bt  Divorced  Wm  and  Formes  Husband—Titlb  under 
Judgment  and  Sherifv's  Sale — Joint  Ownership — ^Parol  Evi- 
dence.— ^In  an  action  by  a  divorced  wife  remarried  and  her  former 
husoand  to  enforce  a  resulting  and  constructive  trust,  where  the 
former  husband  had  obtained  a  judgment  which  he  had  assigned 
to  his  wife,  under  which  the  title  was  obtained  at  sheriff's  sale, 
the  testimony  of  the  divorced  wife  is  admissible  to  show  that  the 
judgment  and  sheriff's  sale  thereunder  belonged  to  herself  and 
former  husband  in  equal  shares.     (Id.) 

i.  Trust  under  Will — Construction — ^Admission  of  Pleadings — ^De- 
EAiGNMENT  OF  TiTLS — CONCLUSIONS  OF  LAW. — ^Whore  a  Complaint 
to  terminate  a  trust  under  a  will  sets  forth  the  will  and  claims 
title  to  one  half  of  the  trust  estate,  and  an  answer  of  minors  does 
not  deny  the  plaintiff's  averment  of  interest,  and  a  cross-complaint 
of  the  minors  sets  up  the  will,  deraigning  title  thereunder,  and  ad- 
mitting plaintiff's  title,  the  allegation  and  admission  of  title  are  of 
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mere  conclusions  of  law  depending  upon  the  true  construction  of  the 
will;  and  it  is  for  the  court  to  judge  of  the  legal  conaequenees  of 
such  construction.  (Kidwell  v.  Ketler,  12.) 
i.  CoNSTBUCTioN  Peb  STIRPES. — ^In  the  constnxetioii  of  the  tmat 
under  the  will  the  children  of  deceased  beneficiaries  take  per  stirpes, 
and  not  per  capita,  unless  the  language  used  is  such  as  to  exclude 
that  intention.  Where  it  is  apparent  that  in  the  disposition  of 
the  income  of  the  trust  estate  between  two  children  a  distribution 
per  stirpes  was  intended  to  the  children  of  a  deceased  child,  in 
the  event  of  the  death  of  one  of  them,  leaving  children,  it  la  rea- 
sonably certain  that,  in  the  event  of  the  death  of  botii  of  .them, 
leaving  children,  the  testator  contemplated  a  (uvision  of  the  corpus 
of  the  estate  between  their  children  per  stirpes.     (Id.) 

5.  Distribution  of  Bents  of  Beal  Estate — ^Long-Practiced  Gon- 
eTRUGTioN  OF  WiLL  ADHERED  TO. — Where  the  trust  clause  of  the 
will,  besides  directing  the  sales  of  certain  lands  and  the  invest- 
ment and  payment  of  the  income  by  the  trustees,  was  inartificially 
drawn  as  respects  the  rents  and  profits  of  other  real  estate  spe- 
cifically devised,  and  the  trustees,  with  the  approval  of  the  court 
in  the  settlement  of  their  accounts,  and  with  the  long  acquiescence 
of  the  beneficiaries  for  a  period  of  thirty-five  years,  distributed 
the  rents  and  profits  of  such  real  estate  as  part  of  the  income, 
instead  of  invest! n^i^  the  same,  as  now  contended  for,  and  only  dis- 
tributing the  proceeds  thereof,  such  long-practiced  construction  of 
the  will  will  not  be  disturbed  in  favor  of  the  construction  cor- 
tended  for.     (Id.) 

••  Void  Trust  to  Convey— Separate  Trust  to  Lease  and  Apply 
Income. — A  deed,  in  so  far  as  it  creates  a  trust  to  convey  lands 
to  certain  beneficiaries,  is  void;  but  the  invalidity  of  such  trust 
does  not  affect  a  valid  severable  trust  to  lease  the  real  property 
aid  to  pay  the  net  rentals  to  a  named  son  of  the  grantor,  ao  long 
as  he  shall  live.     (Sacramento  Bank  v.  Montgomery,  745.) 

7.  Remaining  Estate  of  Trustor  Subject  to  Execution. — ^The 
estate  remaining  in  the  trustor,  subject  to  the  valid  trust  for  the 
life  of  uis  son,  is  subject  to  levy  and  sale  under  execution  against 
him.     Utl-) 

6.  >  *  libit  Y  OF  Judgment  against  Trustor — Collateral  Attack — 
Jthigment  Roll. — The  judgment  against  the  trustor,  under  which 
his  interest  was  sold  upon  execution,  cannot  be  held  void  upon 
collateral  attack  unless  the  judgment  roll  shows  that  it  is  void  upon 
Its  lace.     (Id.) 

0.    PUBUCATION  OF  SUMMONS— DeLAY  IN  FlUNG  AFFIDAVIT — ^RECITALS 

IN  Judgment — ^Default  Duly  Entered. — ^Where  the  record  shows 
&&rmatively  that  summons  in  the  action  in  which  such  judgment 
WiS  rendered  was  regularly  served  by  publication,  within  three 
years,  and  an  affidavit  of  publication  was    sworn  to  within  thn* 
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period,  though  filed  thereafter,  and  one  daj  before  the  judgment, 
th©  recitals  of  the  judgment,  which  are  inconsistent  with  such  filing 
after  the  lapse  of  three  years,  and  which  show  that  the  defendant 
W7L*  reoularl/  served  with  process,  and  that  his  default  was  dulj 
entered  according  to  law,  must  be  taken  as  true,  and  to  be  based 
npcn  other  proof,  and  the  judgment  cannot  be  held  void  upon  its 
face  upon  collateral  attack.     (Id.) 

Bee  Estates  of  Deceased  Persons,  12;    Fraud,  9-13;  Water  and 
Water-Kights,  1,  6. 

WABBANTY.    See  Benevolent  Associations,  6-10;  Sale,  3. 

WATEB  AND  WATER-BIGHTS. 

1.  Injunction — ^Divebsion  of  Watee — Real  Party  in  Inteeest — 
Water  Company — Contract  between  Owners  and  Grantor — 
Trust — ^Distribution  from  Reservoir. — A  water  company  or- 
ganized as  a  corporation  by  agreement  between  the  owners  of  water- 
rights  appurtenant  to  their  lands  and  their  grantor's,  and  which  was 
clothed  with  title  to  the  water-rights,  and  to  a  reservoir  site,  water- 
works, and  pipes  for  distribution  from  the  reservoir,  according  to 
their  respective  interests,  for  which  certificates  of  stock  were  issued 
to  the  grantees  and  grantor,  it  being  agreed  that  the  corporation 
should  control  the  distribution  from  the  reservoirs  through  pipes  and 
liold  the  water-rights  in  trust  for  the  landowners  respectively,  may 
after  the  contract  has  been  fully  carried  into  effect,  sue  as  the  real 
party  in  interest  to  enjoin  a  wrongful  diversion  of  water  from  the 
reservoir  by  persons  claiming  under  the  grantor,  who  took  without 
consideration  and  with  full  notice  of  the  rights  of  the  parties,  and 
who  had  no  greater  rights  than  the  grantor.  (Los  Robles  Water 
Company  v.  Stoneman,  203.) 

S.  Injury  to  Owners  of  Lots — Estoppel  of  Grantor — Title  of 
Water  Company. — ^Although  the  injury  was  caused  to  the  owners 
of  the  lots  in  violation  of  an  agreement  by  the  grantor  thereof  to 
make  certain  water-rights  appurtenant  thereto,  and  binding  the 
grantor  «^il  her  heirs  and  assigns  to  deliver  the  water  for  the 
benefit  of  the  grantees  and  their  heirs  and  assigns,  in  a  reservoir 
to  be  constructed  by  them  upon  a  reservoir  site  to  be  conveyed  by 
the  grantor  to  them,  the  grantor  is  estopped  to  deny  the  titie  of 
the  corporation  or  its  right  to  sue  for  the  injury,  where,  by  the  deeds 
to  them,  the  corporation  was  provided  for,  and  the  grantees  who  had 
received  their  money  on  the  faith  of  the  agreement  for  such  cor- 
poration participated  therein,  and  joined  in  the  conveyance  thereto 
of  the  reservoir  site  and  water-rights  in  trust  for  distribution  from 
the  reservoir  according  to  the  interests  of  the  respective  parties. 
(Id-) 

t.  Test  of  Bsal  Party  in  Interest — ^Protection  of  Defendants  by 
Judgment. — ^Tbe  action  by  the  corporation  to  enjoin  diversion  of 
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the  water  is  bj  fhe  real  partj  in  interest  where  the  judgment  in 
its  favor  will  proteet  the  defendants  against  an  action  bj  the  lot- 
owners  whose  water-rights  are  vested  in  the  corporation.     (Id.) 

i.    OONTRACT    WITH    CORPORATION    FOR    BENEFIT    OF   LOT-OWNEBS. — The 

eorporation  was  authorized  to  sue  upon  the  eontract  made  bj  the 
grantor  of  the  lots  therewith  for  the  benefit  of  the  lot-owners  by 
the  distribution  of  the  water  from  its  reservoir  to  them  and  their 
grantees.     (Id«) 

6.  Yauditt  of  Trust.— The  tmst  in  the  corporation  was  not  void 
as  being  an  invalid  tmst  as  to  real  estate.  The  stock  which  carries 
the  rights  to  the  use  of  the  water  from  the  reservoir  was  trans- 
ferable and  the  land  was  alienable.  The  property  delivered  in  the 
reservoir  may  be  regarded  as  personal  property,  which  might  he  held 
in  trust  for  the  purpose  of  distribution;  and  the  trust  was  in  sub- 
stance that  between  a  corporation  and  its  stockholden.     (Id.) 

0.  Charge  upon  Water-Bearino  Lands — ^Easement — ^Bight  of  En- 
forcement.— ^Where  the  grantor  of  the  lands  expressly  made  her 
conveyance  of  the  water-rights  appurtenant  thereto  an  encumbrance 
or  charge  upon  her  water-bearing  lands,  and  covenanted  that  the 
water  should  flow  x>erpetually,  and  that  the  covenant  should  "bind 
her  heirs,  successors  in  interest,  and  assigns  of  the  water-bearing 
lands/'  the  extent  of  the  servitude  is  determined  by  the  terms  of 
the  grant;  and  the  corporation  as  the  legal  owner  and  occupant  of 
the  dominant  tenement  may  maintain  an  action  for  the  enforce- 
ment of  the  easement  attached  thereto.     (Id.) 

7.  Injury  to  Land — Natural  Flow  of  Water — ^Buli  of  Civil  Law- 
Change  OF  Surface  Plow — Accumulation  and  Precipitation.— 
The  rule  of  the  civil  law  as  to  the  natural  flow  of  water  has  beseome 
the  settled  rule  of  property  in  this  state.  The  owner  of  higher 
land  has  no  right  for  his  own. relief,  to  the  injury  of  the  owner 
of  lower  land,  either  to  divert  surface  or  storm  water  upon  such 
lower  land  over  which  it  would  not  naturally  have  flowed,  nor  htm 
he  the  right,  by  accumulating  the  surface  waters  upon  his  own  lands 
in  ditches  or  other  artificial  channels,  to  precipitate  them  npon  his 
neighbor's  land  in  larger  quantities  or  in  different  form  from  that 
which  they  would  have  had  or  taken  in  the  course  of  nature. 
(Wood  V.  Moulton,  317.) 

8.  Action  for  i^amages — Confucting  Instructions  for  Appellants 
not  Injurious. — ^In  an  action  for  damages  for  injury  to  plaintUFV 
land  by  the  wrongful  turning  of  surface  water  thereupon  by  the 
defendants,  where  the  verdict  was  for  the  plaintiff,  and  the  coort 
had  properly  instructed  the  jury  upon  one  hypothesis  favorable  to 
the  defendants  appealing,  another  conflicting  instruction  more 
favorable  to  the  appellants  than  the  law  justifies  is  not  injurious  to 
them,  and  such  conflict  is  not  ground  for  reversaL     (Id«) 

9.  Befusal  of  Bequested  Instruction — Soxtrce  of  Damaqb— Ditcb 
— Matter  not  within  Is»ue. — ^Where  there  was  no  issue  presented 
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1^  the  answer  as  to  whether  anj  part  of  the  damage  caused  by  th€ 
precipitation  of  accumulated  surface  water  from  defendants'  land 
across  a  ditch  was  caused  in  part  by  the  flow  of  waters  from  the 
ditch,  a  requested  instruction  that  the  jury  should,  in  considering 
the  question  of  damage,  determine  whether  any  part  of  it  was 
eaused  by  waters  flowing  on  to  plaintiff's  land  over  which  they  had 
BO  control,  was  properly  refused.     (Id.) 

10.  Injuby  Caused  by  Acts  of  Defendants — Ownees  of  Ditch  itqt 
Joint  Toet-Fbasobs.— Where  it  clearly  appeared  that  the  ditch 
would  have  carried  away  all  the  natural  storm  water  from  plain- 
tiff's land,  if  it  had  not  been  obstructed  and  damaged  by  the  sand 
and  gravel  washed  into  it  by  defendants'  acts,  it  cannot  be  reason- 
ably contended  that  the  owners  of  the  ditch  were  point  tort-f easoTB 
with  the  defendants.     (Id.) 

See  Easements,  4,  6;  Homestead,  7-9;  Parties. 
WAY.    See  Easement,  1-8;  Eminent  Domain,  1-0. 
WHABF.    See  Municipal  Corporations,  0,  10. 

WILLS. 

1.  IMPBOPEE  Execution — ^Indobseicent  upon  Folded  Instrument^ — 
A  document  purporting  to  be  a  last  will  and  testament,  written 
upon  a  printed  form  or  blank  of  four  pages,  having  an  unfilled  and 
unsigned  attestation  clause  on  the  third  page,  and  of  which  the 
fourth  page  had  merely  a  place  for  blank  indorsements  when  folded, 
and  which  was  merely  signed  beneath  the  scrivener's  title  and  blank 
form  for  date  and  filing,  with  the  testator's  name,  and  names  of  two 
witnesses,  was  not  a  will  '' subscribed  at  the  end  thereof  by  the 
testator  and  attesting  witnesses  as  required  by  law,  and  probate 
thereof  was  properly  denied.     (Estate  of  Seaman,  455.) 

•  End  of  Will. — ^The  will  at  whose  end  the  name  is  to  be  subscribed 
18  not  the  sheet  of  paper  or  other  material  upon  which  the  testa- 
mentary dispositions  are  written,  and  the  end  thereof  is  not  the 
foot  or  physical  end  of  the  sheet  of  paper,  but  is  the  physical  ter- 
mination of  the  testamentary  dispositions  which  constitute  the  will. 
(Id.) 

B.  Place  of  Sionatubbs — Substantial  Compliance  wfth  Statute 
Essential. — ^While  the  signature  at  the  end  of  the  will  may  not 
necessarily  be  in  immediate  juxtaposition  with  the  concluding  words 
of  the  will,  yet  it  must  be  so  near  thereto  as  to  reasonably  indicate 
an  authentication  of  the  instrument  as  a  will,  and  to  constitute  a 
substantial  compliance  with  the  requirement  of  the  statute.     (Id.) 

4.  Object  of  Statute  to  Pbevent  Fraud— Construction  of  Statute 
— ^Absence  of  Fraud  Immaterial. — The  purpose  of  the  statute 
requiring  the  subscription  to  be  at  the  end  of  the  will  is  not  oulj 
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to  indicate  a  testamentary  disposition,  but  also  to  prevent  the  oppor- 
tunity for  fraudulent  additions  or  interpolation?  l-tetween  thft  testa- 
mentarj  matter  and  the  signature,  and  the  statute  should  bo  so 
construed  aa  to  accomplish  this  parpose.  The  failure  to  eomplj 
with  the  statute  intended  for  that  purpose  cannot  be  excused  by 
shoYving  that  in  the  particular  case  there  was  no  frand.     (Id.) 

6.  Intention  of  Testatok  not  Material — Parol  Evidence  Inadmis- 
sible.— For  the  purpose  of  determining  whether  the  will  has  been 
properly  executed  as  required  by  law,  the  intention  of  the  testator 
in  so  executing  it  is  entitled  to  no  consideration;  whether  the  de- 
ceased intended  to  execute  his  will  in  conformity  with  the  stJftuto 
cannot  be  shown  by  parol  or  extrinsic  evidence,  nor  can  pand  cW- 
dence  be  admitted  to  show  that  the  testator  intended  the  space 
signed  by  him  to  be  the  end  of  the  will,  if  upon  an  inspection  cf  ihc 
instrument  it  appears  that  it  is  not  in  fact  at  the  end.     (Id.) 

0L  Test  of  Signature, — [Per  Beatty,  C.  J.,  Angelotti,  J.,  and 
Shaw,  J.]  The  true  test  to  d£tormine  whether  a  decedent  has 
■abscribed  his  name  at  the  end  of  a  iv-ill  is  to  take  the  document 
•a  it  left  his  hand,  and  then,  disregarding  the  signatures  of  the 
witnesses  and  all  evidence  cUiunde,  to  see  whether  it  is  apparent 
tbat  his  name  was  placed  where  it  appears  for  the  purpose  of 
execution.     (Id.) 

Bee  £8tates  of  Deceased  Persons,  15,  31,  32;  Trusts,  3-5. 


